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TAXATION— LEASEHOLD  AND  FEE. 

r Superior  Court  of  Cincinnati,  Special  Term.] 
Keturah  M.  Williamson  et  al  v.  Eugene  L.  Lewis,  Auditor. 

Decided,  December,  1902. 

Taxation — Perpetual  Leasehold  and  Fee— Covered  "by  One  Building 
Susceptible  of  Division — Properly  Appraised  as  One  Property — 
Transfer  of  Part  of  Tract  by  Auditor — Does  Not  Work  a  Forfeiture 
of  Taxes  Charged  Agair^t  the  Property  as  a  Whole — Sale  of  Lease- 
hold for  Sum  Insufficient  to  Pay  Taxes — Balance  Chargeable 
Against  the  Fee. 

1.  Where  the  owner  of  a  fee  and  of  an  adjoining  perpetual  leasehold 

covers  both  lots  with  one  building,  susceptible  of  division  into 
two  buildings  at  the  line  dividing  the  two  tracts.  It  is  proper 
to  appraise  the  tracts  with  the  building  thereon  as  one  piece  of 
property. 

2.  The  transfer  of  a  part  of  a  tract  by  the  county  auditor.  In  con- 

« 

formity  with  the  provisions  of  Section  1025,  Revised  Statutes,  does 
not  work  a  forfeiture  against  the  state  of  any  of  the  taxes  stand- 
ing charged  upon  the  duplicate  at  that  time  against  the  property 
as  a  whole;  and  the  purpose  of  the  statute,  In  providing  that  the 
valuation  of  the  part  so  transferred  and  of  the  part  remaining 
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shall  be  stated,  is  to  fix  the  proportion  of  the  taxes  so  charged 
which  each  portion  of  the  tract  shall  bear. 
3.  Upon  the  sale  of  a  leasehold  for  a  sum  insufficient  to  pay  the  taxes 
charged  upon  it,  the  balance  remaining  unpaid  becomes  a  charge 
against  the  fee.  As  to  the  penalties  which  have  been  imposed, 
Quaeref 

Smith,  J. 

The  questions  argued  before  me  in  this  and  two  other  cases 
are  presented  by  demurrers  to  the  petition. 

The  main  question  in  the  .eases  has  been  decided  by  Judge 
Pfleger,  of  the  common  pleas  court,  in  an  action,  however,  in 
which  the  plaintiffs  were  not  parties ;  and  the  same  question  for 
that  reason  is  now  presented  me  for  decision. 

The  following  statement  of  facts  taken  from  the  opinion  in 
the  common  pleas  court  is  admitted  by  the  parties  to  be  correct, 
and  is  alleged  substantially  in  the  petition  in  this  case : 

''Daniel  DeCamp  was  the  owner  of  a  lot  in  fee  simple  on  the 
west  side  of  Main  street  south  of  Third,  and  acquired  by  a  per- 
petual lease  from  George  H.  Williamson,  the  owner  of  the  lot 
immediately  adjoining  said  DeCamp 's  lot  on  the  north,  a  lease- 
hold interest  in  said  Williamson's  lot,  the  lease  providing  that 
the  lessee  should  pay  all  taxes  and  assessments.  Being  thus  in 
control  and  in  the  occupancy  of  these  two  lots,  DeCamp  erected 
a  six-story  brick  store  over  the  entire  two  lots,  without  reference 
to  the  lot  lines,  which  was  capable  of  being  divided  into  two 
buildings  with  reference  to  said  dividing  line,  but  had  been 
used  as  an  entirety.  The  property,  thus  situated  was  assessed  by 
the  decennial  assessor  as  a  whole,  and  the  entire  appraisement 
of  the  two  lots  and  buildings  was  carried  out  in  one  gross  sum 
as  the  tax  value  of  the  entire  property,  upon  which  the  annual 
levies  were  calculated. 

''Daniel  DeCamp  having  died,  the  property  as  an  entirety 
descended  to  his  heirs  as  tenants  in  common  in  undivided  one- 
sixth  interests,  and  they  continued  for  a  time  to  perform  the 
obligations  of  the  lease,  but  thereafter  defaulted  in  the  payment 
of  the  taxes  for  a  number  of  years,  such  taxes  amounting  to  $2,- 
256.44.  These  two  lots,  with  the  building  thereon,  were  placed 
upon  the  forfeiture  list,  the  same  never  having  been  sold  for 
taxes  for  want  of  bidders. 

"Freeman,  the  plaintiff,  became  the  purchaser  of  an  undivided 
one-sixth  interest  in  the  property,  and  paid  his  one-sixth  part  of 
the  entire  tax.  annually.    Morison  R.  Waite  was  appointed  re- 
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eeiver  in  another  action  pending  in  thiB  court,  representing 
creditors  of  the  DeCamp  heirs,  and  by  attachment  proceeding 
brought  prior  to  this  partition  case,  and  by  judgment  in  an- 
other action  brought  after  the  beginning  of  this  suit,  obtained  a 
lien  upon  the  undivided  five-sixths  of  the  property  belonging 
to  the  DeCamp  heirs.  After  several  unsuccessful  efforts  to  sell 
the  property  by  a  partition  sale  herein  as  an  entirety,  the  two 
lots  were  appraised  separately,  and  the  leasehold  estate  was  sold 
for  sixty-seven  cents,  and  the  other  lots  sold  in  fee  for  $8,000. 
Both  sales  were  confirmed." 

It  was  attempted  in  that  case  to  compel  the  payment  of  all 
taxes  charged  against  both  parties,  to  be  paid  out  of  the  pro- 
ceeds of  the  lot  sold  in  fee,  but  the  common  pleas  court  ordered 
a  division  of  the  tax  charges  proportioned  to  the  value  of  the 
entire  estates  in  said  two  lots  and  the  taxes  charged  upon  the 
south  lot  were  alone  paid  out  of  the  proceeds  of  its  sale,  and 
the  taxes  charged  against  the  north  lot  remained  unpaid  upon 
the  tax  list  of  forfeited  property,  the  same  being  divided  in 
undivided  shares  and  charged  in  four  different  names  upon 
the  tax  list,  the  taxes  on  one  part  standing  now  in  the  name  of 
Charles  H.  Wiltsie  being  paid,  while  those  charged  on  the  other 
three  parts  constituted  the  three  charges  complained  of  in  these 
three  several  suits. 

The  law  requires  that  property  shall  be  taxed  in  the  name  of 
the  owner.  The  south  tract  owned  in  fee  by  DeCamp  was  there- 
fore properly  taxed  in  his  name. 

In  Cincinnati  College  v.  Yeatman,  30  Ohio  St.,  276,  it  was 
held  that  permanent  leasehold  estates  in  which  the  lessee  cove- 
nants to  pay  the  taxes  shall  be  taxed  in  the  name  of  the  lessee. 
The  north  tract,  therefore,  was  also  properly  taxed  in  the  name 
of  DeCamp. 

As  DeCamp  used  both  tracts  as  one  piece,  and  built  thereon  a 
building  used  as  one  building,  although  susceptible  of  division 
into  two  buildings  at  the  line  dividing  the  two  tracts,  it  was 
proper  to  appraise  the  tracts  with  the  building  thereon  as  one 
piece  of  property.  Boston  Water  Co,  v.  Boston,  50  Mass.  (9 
Mete.),  199;  Weaver  v.  Orant,  39  la.,  294;  Bellows  Falls  Canal 
Co.  V.  Rockingham,  37  Vt.,  622 ;  22  Am.  &  Eng.  Enc.  of  Law,  222, 
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and  notes;  Mix  v.  People,  4  N.  E.  Rep.,  783  (116  111.,  265), 
syllabus  3. 

Many  selections  of  the  tax  laws  have  been  cited  by  counsel 
upon  both  sides  as  bearing  upon  the  questions  at  bar,  wiiich,  , 
in  my  opinion,  have  no  such  bearing.  They  relate  to  the  power 
of  the  auditor  to  correct  mistakes  in  the  duplicate  or  to  place 
upon  the  duplicate  omitted  property.  In  this  case  the  property 
was  not  omitted  from  the  duplicate,  nor,  as  I  have  previously 
stated,  was  there  any  mistake  in  the  manner  in  which  it  was 
charged  upon  the  duplicate. 

The  subsequent  action  of  the  auditor,  after  two  tracts  had 
been  sold  separately  by  order  of  court  and  the  sale  confirmed 
(leaving  out  of  view  the  question  of  penalties),  was  justified 
by  Section  1025,  Revised  Statutes,  which  is  as  follows : 

**The  auditor  shall,  on  application  and  presentation  of  title, 
with  such  affidavits  as  are  required  by  law,  or  the  proper  order 
of  a  court,  transfer  any  land  or  town  lot,  or  part  thereof,  charged 
with  taxes  on  the  tax  list,  from  the  name  in  which  it  stands, 
into  the  name  of  the  owner,  when  rendered  necessary  by  any 
conveyance,  partition,  devise,  descent,  or  otherwise;  and  if,  by 
reason  of  the  conveyance  or  otherwise,  a  part  only  of  any  tract 
or  lot,  as  charged  on  the  tax  list,  is  to  be  transferred,  the  party 
or  parties  desiring  the  transfer  shall  make  satisfactory  proof 
of  the  value  of  such  part  as  compared  with  the  valuation  of  the 
whole,  as  charged  on  the  tax  list,  before  the  transfer  is  made; 
and  the  auditor  shall  indorse  on  the  deed,  or  other  evidences 
of  title  presented  to  him,  that  the  proper  transfer  of  the  real 
estate  thereof  described  has  been  made  in  his  office,  or  that  the 
same  is  not  entered  for  taxation,  and  sign  his  name  thereto." 

The  argument  of  plaintiffs  with  respect  to  this  section  is  that 
it  applies  only  to  future  taxes  and  does  not  apply  to  taxes 
charged  against  the  property  at  the  time  of  the  transfer. 

I  think  such  a  construction  too  narrow  and  in  direct  conflict 
with  the  express  lanuage  of  the  statute  which  speaks  of  the 
property  as  ''charged  with  taxes"  at  the  time  the  transfer  is 
made.  Surely  the  statute  does  not  intend  that  the  transfer  of 
a  part  of  a  tract  charged  with  taxes  shall  work  a  forfeiture 
against  the  state  of  any  of  the  taxes  so  charged ;  and  it  is  equally 
certain,  I  think,  that  the  intention  is  by  having  the  part  of  the 
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tract  valued  whieh  is  sold  and  the  part  of  the  tract  remaining 
valued  to  fix  the  proportion  of  the  taxes  so  charged  which  each 
portion  of  the  tract  shall  bear.  The  action  of  the  auditor,  in 
obedience  to  the  order  of  the  court,  was  in  conformity  with  the 
requirements  of  this  section  and  was  therefore  lawful. 

As  only  sixty-seven  cents  was  realized  from  the  sale  of  the 
leasehold  of  the  north  tract,  the  fee  of  which  is  owned  by  the 
plaintiffs,  only  that  amount  was  available  for  the  payment  of  the 
taxes  on  that  tract.  The  taxes  remaining  were  chargeable  against 
the  fee,  since  taxes  are  levied  on  the  corpus  of  property  and  not 
upon  the  title  by  which  they  may  be  held  (St  Bernard  v.  Kem- 
per, 60  Ohio  St.,  244) ;  and  since  Section  2897,  Revised  Statutes, 
provides  that: 

"Where  lands  or  lots,  liable  to  taxation,  are  held  upon  perma- 
nent lease,  and  with  the  improvements  thereon  are  taxed  in  the 
name  of  the  lessee,  if  the  same  are  suffered  to  become  delinquent 
and  are  brought  to  sale  by  the  county  auditor  for  the  non-pay- 
ment of  the  tax,  interest  and  penalty  due  therein,  such  sale 
shall  be  confined  to  the  right  of  the  lessee  in  the  premises  and 
the  improvements  thereon,  if  the  same  shall  be  sufficient  to  meet 
the  tax,  interest  and  penalty  so  assessed  and  due.'' 

It  may  be,  in  view  of  the  decision  in  Matthews  v.  Letvis,  18 
C.  C,  134,  that  the  i)enalties  have  been  improperly  imposed. 
The  allegations  of  the  petition  are  very  general,  and  I  think 
good  as  against  a  demurrer.  I  think  they  are  sufficient  to  re- 
quire the  auditor  to  set  up  by  answer  such  facts  as  show  that 
the  penalties  have  been  lawfully  imposed. 

Demurrer  overruled. 

Robert  B.  Bowler,  for  plaintiff. 

Oliver  B.  Jones,  for  defendant. 
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NOTICE  AS  TO  DEFECT  IN  STREET. 

[Common  Pleas  Court  of  Hamilton  County.] 

WiLUAM  G.  Kittredge  v.  The  City  op  Cincinnati. 

Decided,    March,   1904. 

BtaUion  Escapes  from  His  Pasture — Falls  into  Hole  in  the  Street 
and  is  Killed — Negligence  of  the  Owner^ — Notice  to  Policeman 
of  Condition  of  the  Street. 

1.  A  police  officer  in  the  city  of  Cincinnati  is  an  agent  of  the  state, 

but  he  is  required  to  enforce  all  ordinances  of  the  city  council 
by  Section  1878,  Revised  Statutes;  therefore  when  an  ordinance 
is  passed,  a  member  of  the  police  force  becomes  an  agent  of 
the  city  to  enforce  the  ordinance,  and  knowledge  by  the  officer 
of  its  violation  would  be  actual  notice  to  the  city.  As  there  is 
no  ordinance  in  Cincinnati  relative  to  holes  in  the  streets,  knowl- 
edge of  a  police  officer  of  a  hole  in  the  street  is  not  notice  to 
the  city,  unless  there  is  an  established  custom  on  the  part  of 
.  the  street  department  of  the  city  to  obtain  notice  of  such  holes 
through  the  police  force.  The  policeman  is  not  an  agent  of  the 
city  for  this  purpose  merely  by  virtue  of  his  office. 

2.  Where  there  is  testimony  that  a  policeman  of  this  city  reported 

a  hole  in  one  of  the  streets,  abgut  a  week  before  a  horse  was 
killed  in  the  hole,  to  the  officer  in  charge  of  the  station,  and 
further  that  it  was  the  custom  of  the  police  to  report  dangerous 
places  in  the  streets  to  such  superior  officer,  and  for  such  su- 
perior officer,  or  in  case  he  was  busy,  for  the  policeman  himself 
to  report  such  defect  by  telephone  to  the  street  department  of 
the  city,  this  is  circumstantial  evidence  tending  to  show  that 
the  street  department  was  In  the  habit  of  accepting  and  acting 
upon  such  notices  from  the  police  force;  and  a  charge  that  if 
such  circumstances  are  proved,  notice  to  the  police  officer  of  the 
existence  of  the  hole  in  the  street  sufficiently  long  before  the 
accident  to  report  the  danger  would  be  notice  to  the  city,  is  a 
correct  statement  of  the  law. 
8.  The  admission  of  opinion  evidence  on  a  matter  not  altogether 
one  of  common  knowledge  is  largely  discretionary  with  the 
court,  and  if  the  court  thinks  the  testimony  of  one  having 
expert  knowledge  on  the  subject  would  aid  the  jury  it  may  be 
admitted,  though  on  a  question  not  really  requiring  expert  testi- 
mony; and  the  opinion  of  a  man  having  experience  with  stallions 
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as  to  the  propensity  of  young  stallions  to  jump  out  of  their  pastures 
at  a  certain  time  of  the  year  is  proper  to  go  to  the  Jury  where  the 
sufficiency  of  a  fence  to  keep  a  young  stallion  in  a  pasture  is  in 
question. 
4.  Although  the  owner  or  keeper  of  a  stallion  is  forbidden  by  Section 
4201,  Reylsed  Statutes,  to  allow  the  same  "to  go  or  be  at  large/' 
still  the  mere  fact  that  a  stallion  is  out  of  his  pasture  does  not 
amount  to  contributory  negligence  on  the  part  of  the  owner 
where  the  stallion  falls  into  a  hole  in  the  roadway  and  is  killed. 
Neither  does  the  common  law  doctrine  hold  good  in  Ohio,  that  it 
is  unlawful  for  an  animal  to  run  at  large.  Contributory  negli- 
gence on  the  owner's  part  is  not  established  by  the  mere  fact  that 
the  stallion  Jumped  the  fence,  and  the  owner  may  show  that  he 
used  reasonable  care  to  restrain  the  animal. 

LiTTLEFORD,  J. 

The  plaintiff  sued  the  city  in  this  case  because  his  stallion, 
which  got  out  of  his  pasture,  was  straying  along  Washington 
avenne,  in  the  city  of  Cincinnati,  and  fell  into  a  hole,  either  in 
the  roadway  or  near  it,  and  was  killed.  The  verdict  was  for  the 
defendant. 

The  plaintiff  asks  for  a  new  trial  on  a  number  of  grounds. 

It  is  claimed  that  there  was  error  in  giving  a  part  of  the 
general  charge  of  the  court  as  to  what  would  be  actual  notice 
to  the  city  of  the  hole  in  the  road.  The  court  used  the  following 
language : 

"Actual  notice  is  where  the  city's  proper  officers  or  agents 
have  notice  of  the  defect.  Notice  to  a  police  officer  is  sufficient 
if  he  knew  of  the  hole  sufficiently  long  before  the  accident  to 
report  it,  and  if  the  police  made  it  a  custom  to  report  defects 
in  the  streets  to  the  department  having  the  repair  of  streets  in 
charge,  and  if  such  department  made  it  a  custom  to  receive  such 
reports  from  the  police. 


>> 


Counsel  for  plaintiff  claims  that  there  would  be  actual  no- 
tice to  the  city  if  the  policeman  knew  of  the  hole,  and  that  the 
qualifications  in  the  charge  as  to  custom  were  erroneous  and 
prejudicial.  The  court  does  not  think  that  the  charge  was 
wrong;  and  even  if  it  was,  considering  the  testimony,  the  error 
was  not  pre judieiaL 
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The  question  whether  or  not  notice  to  a  policeman  is  actual 
notice  to  the  city  has  been  raised  so  frequently  in  our  courts  that 
it  is  strange  there  is  no  Ohio  decision  settling  the  question ;  but 
counsel  say  there  is  not,  and  the  court  knows  of  none. 

At  the  time  this  stallion  was  killed  (1900)  it  was  made  the 
duty  of  the  police  of  this  city  ''to  remove  nuisances  existing 
in  public  streets,  roads,"  etc.,  by  Section  1878,  Revised  Statutes, 
and  also  Section  1934,  Revised  Statutes.  A  hole  in  the  street 
is  a  nuisance  (46  0.  S.,  442).  It  was  made  the  duty  of  the 
city  by  Section  2640,  Revised  Statutes,  to  keep  .the  streets  free 
from  nuisance. 

Now,  were  the  police  the  agents  of  the  city  at  that  time  to  re- 
port holes  in  the  streets?  If  so,  were  they  the  agents  of  the 
city  for  this  purpose  by  virtue  of  some  law,  or  by  virtue  merely 
of  their  oiSSce  as  policemen?  The  court  thinks  they  were  the 
agents  of  the  city  for  this  purpose  by  reason  of  a  ctcstom  to  use 
them  as  agents  in  this  way,  which  custom,  as  will  presently  be 
pointed  out,  was  established  by  the  testimony  in  this  case,  and  it 
was  upon  this  testimony  that  the  charge  given  was  based;  but 
the  court  does  not  think  they  were  agents  of  the  city  to  take 
notice  of  holes  in  the  street  either  because  of  any  law  or  because 
of  their  mere  office  as  policemen. 

The  city  in  the  execution  of  its  governmental  powers  is  com- 
pelled by  statute  to  have  policemen,  firemen,  etc.,  but  in  appoint- 
ing them  the  city  is  only  carrying  out  a  political  duty,  and 
they  are  not  the  agents  of  the  city  but  of  the  state.  Shearman 
&  Redfield  on  Negligence,  Section  291  (5th  Ed.),  with  cases 
cited. 

*' Police  officers  can  in  no  sense  be  regarded  as  servants  or 
agents  of  the  city.  Their  duties  are  of  a  public  nature.  Their 
appointment  is  devolved  upon  cities  and  towns  by  the  Legisla- 
ture as  a  convenient  mode  of  exercising  a  function  of  govern- 
ment, but  this  does  not  render  the  cities  or  towns  liable  for  their 
unlawful  or  negligent  acts."  Bigelow,  C.  J.,  82  Mass.,  172. 

At  the  time  of  this  accident  the  appointment,  regulation 
and  government  of  the  police  force  of  the  city  of  Cincinnati 
was  vested  in  the  mayor  and  board  of  commissioners  appointed 
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by  the  govemor  of  Ohio  (Section  1870,  Revised  Statutes). 
The  men  were  appointed  by  the  mayor  with  the  approval  of  the 
board  (Section  1871,  Revised  Statutes) ;  and  the  mayor  had 
full  control  over  the  organization  and  discipline  of  the  force 
(Section  1875,  Revised  Statutes).  In  case  of  emergency  the 
mayor  had  the  power  to  call  out  the  whole  force  (Section  1877, 
Revised  Statutes) ;  and  the  specific  duties  of  the  mayor  and 
the  police  in  regard  to  preserving  the  public  peace  and  safety 
were  laid  down  in  Section  1878,  Revised  Statutes.  This  latter 
section  is  the  one  referred  to  above,  which  requires  the  police, 
among  other  duties,  to  remove  nuisances  from  the  streets. 

Under  these  statutes  the  commissioners  and  the  mayor  have 
the  right  to  regulate  the  police  and  direct  them  in  the  discharge 
of  their  duties,  but  the  city  has  no  such  power.  It  is  true  the 
mayor  is  a  city  official,  but  his  management  of  the  police  is 
conferred  upon  him  by  statute,  and  he  is  not  amenable  to  the 
city  for  any  violation  of  his  duty  in  this  respect,  nor  could  the 
city  by  ordinance  direct  him  in  his  control  of  the  police.  The 
police  commissionerB  are  certainly  not  authorities  of  the  city. 
They  are  a  body  of  state  officers,  although  they  exercise  author- 
ity within  the  city  for  the  purpose  of  maintaining  public  peace 
and  order  {Altvater  et  dl  v.  Mayor,  etc,  of  Baltimore,  31  Md., 
462).  Until  the  city  takes  some  action  to  make  the  police  its 
agents  they  are  the  agents  of  the  state  only  in  carrying  out  the 
duties  imposed  by  these  statutes. 

But  the  police  may  be  the  agents  of  the  city  as  well  as  of  the 
state,  without  doubt.  The  city  may  authorize  them  to  act  as  its 
agents  by  an  ordinance  or  by  custom.  No  peace  officer  of 
whatever  sort,  however,  is  an  agent  of  a  city  to  notice  a  defect 
in  a  street  merely  by  virtue  of  his  office.  There  are  no  cases 
to  support  such  a  view. 

That  a  city  may  make  the  police  its  agents  by  an  ordinance 
appears  from  Boioman  v.  Tripp,  14  R.  I.,  242,  where  to  estab- 
lish the  negligence  of  the  authorities  of  the  city  of  Providence 
the  plaintiff  introduced  in  evidence  the  police  regulations , 
adopted  by  the  town,  which  made  it  the  duty  of  the  police  patrol- 
men to  note  and  report  without  delay  all  obstructions  in  the 
streets. 
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Again,  custom  may  make  the  police  the  agents  of  the  city 
with  regard  to  defects  in  the  streets  of  the  city  to  such  an  ex- 
tent that  notice  to  a  policeman  is  notice  to  the  city.  Thus  no- 
tice to  a  policeman  of  the  defective  condition  of  a  sidewalk  is 
notice  to  the  city  where  the  policemen  have  for  several  years 
been  charged  with  the  duty  of  reporting  defects  in  the  side- 
walks by  writing  in  a  book  kept  for  such  purpose,  with  the 
knowledge  of  the  superintendent  of  streets,  who  resorted  to  such 
reports  for  information.    City  of  Joliet  v.  Looney,  159  111.,  471. 

The  authorities  cited  in  support  of  the  foregoing  views  have 
been  found  by  the  court  in  the  pursuit  of  its  own  investigation 
of  the  question,  and  it  is  possible  that  a  more  exhaustive  search 
would  reveal  additional  authorities.  Those  relied  upon  have  im- 
pressed the  court  as  being  sound,  however. 

Counsel  for  the* plaintiff  in  support  of  their  view  that  this 
charge  of  the  court  was  error,  have  cited  91  N.  Y.,  144;  102 
N.  T.,  218 ;  152  N.  T.,  222 ;  10  Col.,  377,  and  89  Mo.,  209.  The 
court  finds  a  statement  in  Elliott  on  Roads  and  Streets,  page 
463,  to  the  effect  that  **  where  the  police  are  charged  with  the 
duty  of  removing  obstructions  from  the  streets,  notice  to  the 
police  on  duty  of  an  obstruction  is  sufficient'';  and  the  author 
in  support  of  this  statement  cites  four  of  the  above  cases  given 
by  counsel  for  plaintiff,  with  the  addition  of  one  other  case,  100 
N.  Y.,  15.  From  the  force  with  which  junior  counsel  for 
plaintiff  has  insisted  upon  the  correctness  of  his  view  of  this 
question,  the  court  is  inclined  to  conclude  that  these  cases 
comprise  about  all,  if  not  all,  the  decisions  that  can  be  found 
to  substantiate  his  claim.  The  court  has  read  all  of  these  cases, 
and  in  its  opinion  not  one  of  them  supports  the  claim  of  counsel 
for  plaintiff.  Moreover,  the  assertion  in  Elliott  that  where  the 
police  are  charged  with  the  duty  of  removing  obstructions  from 
the  streets  notice  to  a  policeman  is  notice  to  the  city,  is  of  no 
value  unless  we  understand  by  whom  the  police  are  to  be  charged 
with  this  duty.  From  the  cases  cited  in  his  note  he  must 
mean  when  the  police  are  charged  by  the  city  authorities  with 
such  a  duty  they  become  the  agents  of  the  city  for  the  purpose 
of  carrying  out  the  duty.     It  can  not  be  supposed  that  he 
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means  to  say  that  where  the  police  are  charged  by  a  statute 
with  the  duty  of  removing  nuisances,  as  they  are  in  this  city, 

ft 

that  notice  to  a  policeman  is  notice  to  the  city,  for  none  of  his 
authorities  support  such  a  view.  These  authorities  will  be 
briefly  touched  upon. 

In  the  case  of  Behberg  v.  New  York  City,  91  N.  T.,  137, 
much  relied  upon  by  plaintiff,  it  was  held  that  notice  to  a 
police  officer  is  notice  to  the  city.  In  that  case  the  police  were 
charged  by  statute  to  remove  nuisances,  and  this  section  of  the 
statutes  was  ''embraced  in  the  rules  for  the  government  of  the 
police,  and  the  attention  of  the  members  particularly  directed 
to  it."  But  that  decision  is  based  in  part  on  the  fact  that  the 
city  of  New  York  had  by  ordinance  forbidden  obstructions  such 
as  caused  the  damage  in  that  case. 

In  Cincinnati  it  is  true  the  statute  requires  the  police  to 
remove  nuisances  (Section  1828,  Revised  Statutes,  supra),  and 
it  is  also  true  that  this  section  is  embraced  in  the  rules  for  the 
government  of  the  police  (in  their  manual,  although  this  was  not 
proved  by  plaintiff) ;  but  there  is  no  ordinance  in  Cincinnati 
with  reference  to  holes  in  the  streets.  If  there  were  such  an 
ordinance,  and  it  had  been  proved  in  the  case,  since  the  last 
lines  of  Section  1878,  Revised  Statutes,  make  it  the  duty  of  the 
police  "to  enforce  all  ordinances  of  the  city  council,"  it  is  the 
opinion  of  the  court  that  the  police  would  become  the  agents  of 
the  city  in  enforcing  this  ordinance,  and  notice  to  an  officer  of 
a  hole  in  the  street  would  be  notice  to  the  city. 

In  Goodfellow  v.  New  York,  100  N.  Y.,  15,  the  city  had  passed 
an  ordinance  requiring  police  officers  to  inspect  cross-walks,  and 
an  injury  being  caused  to  the  plaintiff  by  a  defect  in  a  cross- 
walk, notice  to  a  police  officer  was  held  to  be  notice  to  the  city. 

In  the  case  of  Twogood  v.  New  York,  102  N.  Y.,  216,  where 
an  ordinance  required  the  police  to  report  defects  in  the  public 
ways,  and  it  was  the  custom  to  send  these  reports  to  the  corpo- 
ration attorney^  a  charge  that  this  was  not  notice  to  the  city 
was  held  to  be  error. 

The  case  of  Farley  v.  The  Mayor,  etc,  New  York,  152  N.  Y., 
222,  is  of  no  value  one  way  or  the  other;  for  the  court  merely 


12  HAMILTON  COUNTY  COMMON  PLEAS. 

Ki^red^^e  v.  City  of  Cincinnati.  [Vol.  II,  N.  S- 

says  in  the  text,  *'what  the  policeman  knew  the  city  is  charge- 
able with  knowing  after  the  lapse  of  a  reasonable  time  to  en- 
able the  information  to  be  communicated  by  them  to  their  supe- 
riors." This  is  all  that  the  court  says,  and  is  too  brief  for  us 
to  know  whether  the  court  relied  on  statute,  ordinance  or  cus- 
tom. If  the  court  intended  to  follow  the  New  York  cases  just 
referred  to,  it  meant  that  where  a  policeman  was  charged  by 
ordinance  or  custom  with  the  duty,  he  is  the  agent  of  the  city 
in  carrying  out  that  duty. 

It  was  held  in  the  case  of  Carrington  v.  St.  Louis,  89  Mo., 
208,  that  knowledge  of  a  policeman  was  notice  to  the  city;  but 
this  was  because  of  a  statute  making  the  police  a  department 
of  the  city  government.  The  syllabus  says:  ''The  police  force 
of  the  city  of  St.  Louis  constitutes  a  department  of  the  city 
government,  and  a  policeman  of  the  city  is  an  officer  and  agent 
thereof";  and  the  court  in  the  text  points  out  the  difference 
between  a  case  where  the  police  force  is  part  of  the  city  gov- 
ernment as  in  St.  Louis  and  a  case  like  Altvater  v.  Mayor,  etc., 
31  Md.,  462,  supra,  which  holds  that  a  policeman  is  not  an 
officer  of  the  city,  there  being  no  law  making  him  such.  The 
Missouri  court  bases  its  decision  entirely  on  the  Missouri  stat- 
ute, and  evidently  approves  the  holding  in  the  Maryland  case 
that  police  officers  are  not  city  officers. 

City  of  Denver  v.  Dean,  10  Col.,  375,  holds  that  personal 
knowledge  of  an  officer  of  a  defect  in  the  street  is  actual  notice 
to  the  city  where  an  ordinance  charges  the  chief  of  police  with 
looking  after  defects  in  the  streets. 

Thus  it  will  appear  from  all  of  these  cases  relied  upon  by 
plaintiff  and  by  Elliott,  that  notice  to  a  policeman  of  a  nuisance 
in  the  streets  of  a  city  is  notice  to  the  city  only  where  the  city 
has  made  the  police  its  agents  in  this  respect,  either  by  an  or- 
dinance or  by  custom.  There  is  no  authority,  therefore,  for  the 
claim  of  plaintiff's  counsel  that  the  court  should  have  charged 
the  jury  in  this  case  that  if  a  policeman  had  notice  of  this  hole 
in  the  road  this  amounted  to  notice  to  the  city. 

But  even  if  it  be  conceded  for  the  sake  of  argument  that  the 
court  is  wrong  in  this  conclusion,  still  the  error  in  not  giving 
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sach  a  charge  would  not  be  prejudicial  in  view  of  the  evidence 
in  this  case. 

William  Sandman,  a  policeman,  testified  that  about  a  week 
before  this  stallion  was  killed  he  reported  this  hole  to  his  supe- 
rior ofiScer;  and  further  testified  as  follows: 

"Well,  whenever  we  would  find  any  dangerous  places  on  the 
streets  or  sidewalks,  sometimes,  if  the  places  were  not  too  dan- 
gerous, we  would  wait  until  we  get  off  duty  and  report  it  to  the 
officer  in  charge.  If  the  officer  perhaps  was  busy  he  would  tell 
us  to  call  up  such  and  such  a  department  which  had  charge  of 
it  We  would  go  to  the  telephone  and  call  up  the  department 
and  tell  them  of  the  danger  in  the  street  or  in  the  sidewalk." 

He  also  testified  that  this  had  been  the  custom  of  the  police 
department  for  at  least  nine  years  to  his  knowledge.  All  this 
is  exceedingly  strong  circumstantial  evidence  tending  to  show 
that  the  city  street  department  was  accustomed  to  accept  notice 
from  the  police  of  holes  in  the  street;  that  is,  if  the  police  for 
years  had  been  in  the  habit  of  giving  such  information,  it  is  not ' 
conceivable  that  the  street  department  had  been  in  the  habit  of 
refusing  to  receive  it  during  all  that  time.  There  being  no  evi- 
dence to  the  contrary,  it  may  be  said  that  the  evidence  con- 
clusively proves  that  such  a  custom  existed  on  the  part  of  the 
police  to  give  and  on  the  part  of  the  street  department  to  re- 
ceive such  information;  so  that  the  charge  of  the  court  that  if 
such  a  state  of  affairs  existed  then  the  city  had  actual  notice  of 
the  defect  in  this  case,  really  left  no  room  for  the  jury  to  find 
otherwise  than  that  the  city  had  actual  notice  of  this  defect 

The  next  error  alleged  by  plaintiff  which  the  court  will  take 
up,  is  in  permitting  the  defendant  to  call  a  horse  dealer  to 
testify  as  to  the  propensity  of  a  two  year  old  stallion  for  jump- 
ing fences,  particularly  at  the  time  of  the  year  when  this  stal- 
lion was  killed. 

In  the  first  place,  the  admission  of  opinion  evidence  on  a  mat- 
ter not  altogether  one  of  common  knowledge  is  largely  discre- 
tionary with  the  court,  and  if  it  thinks  the  testimony  of  one 
having  expert  knowledge  on  the  subject  would  aid  the  jury 
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it  may  be  admitted  though  on  a  question  not  really  requiring 
expert  testimony.    Railway  v.  Terry,  14  C.  C,  536. 

In  the  next  place,  why  should  not  the  propensity  of  a  stallion 
to  jump  fences  be  the  subject  of  expert  testimony  t  How  many 
ordinary  men  in  a  city  know  that  a  stallion  from  two  to  three 
years  old  is  particularly  breachy,  that  is,  inclined  to  jump 
fences  t 

Whatever  knowledge  can  only  be  gained  by  experience  is 
properly  the  subject  of  expert  testimony.  Whatever  propensi- 
ties other  stallions  of  that  age  usually  have  this  stallion  was 
likely  to  have,  for  in  the  law  the  same  rule  is  applied  to  horses 
as  to  things ;  that  is,  the  law  holds  that  all  things  of  a  like  sort 
usually  follow  the  same  rule  of  action.  Thus  it  may  be  shown 
that  one  loom  works  all  right  as  tending  to  prove  that  another 
loom  of  substantially  the  same  construction  probably  works  all 
right  (128  Mass.,  291).  And  if  it  be  shown  that  several  horses 
have  taken  fright  at  an  object,  it  is  considered  reasonable  for 
another  horse  to  take  fright  at  the  same  object.  Such  cases  are 
common.  Quite  a  different  rule  is  applied  to  human  beings,  for 
the  same  man  is  not  even  supposed  to  always  display  the  same 
propensity.  He  may  have  been  negligent  on  a  number  of  occa- 
sions in  the  management  of  a  tram  car,  but  these  facts  can  not 
be  shown  in  order  to  argue  from  them  that  he  was  probably 
negligent  on  the  occasion  in  question. 

In  conclusion  on  this  point,  the  admission  of  this  testimony 
would  appear  to  be  proper  according  to  the  holding  in  Folsom 
V.  Concord,  38  Atlantic,  209,  where  it  is  held  that  evidence 
of  the  conduct  of  horses  in  general  in  the  presence  of  moving 
trains  is  competent  to  show  how  a  particular  horse  would  likely 
act  in  a  similar  situation. 

Coming  to  another  point  which  is  claimed  by  plaintiff  as  an 
error,  the  court  refused  the  following  charge : 

**Upon  the  question  of  alleged  negligence  of  the  plaintiff,  I 
charge  you  that  it  is  not  contributory  negligence  to  permit  a 
stallion  colt  of  the  age  of  two  years  to  be  in  a  pasture  sur- 
rounded by  a  fence  reasonably  sufficient  to  restrain  such  stock." 
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This  charge  is  misleading,  because  the  colt  had  jumped  out 
of  the  pasture  about  a  month  before,  according  to  the  testimony 
of  the  plaintiff's  hired  man.  To  say  that  plaintiff  was  not 
negligent  if  he  kept  up  a  fence  reasonably  sufficient  to  restrain 
a  stallion  colt  of  the  age  of  two  years,  does  not  apply  to  the 
case  of  a  particular  colt  which  has  jumped  the  same  fence  once 
before.  This  matter  of  contributory  negligence  of  the  plaint- 
iff was  carefully  taken  care  of  by  the  court  in  its  general  charge. 
The  Question  of  the  contributory  negligence  of  the  plaintiff  was 
ably  discussed  by  counsel  on  both  sides  at  much  length,  and  a 
large  number  of  cases  were  cited. 

It  was  contended  by  counsel  for  the  defendant  that  this 
stallion  was  unlawfully  at  large,  both  according  to  the  common 
law  and  according  to  Section  4201,  Revised  Statutes,  which  for- 
bids any  stallion  ''to  go  or  be  at  large;"  and  counsel  cited  in 
support  of  his  view :  8  Allen,  237 ;  13  Gray,  344 ;  66  Iowa,  438 ; 
43  Conn.,  148 ;  73  N.  Y.,  365 ;  4  Allen,  557 ;  57  Mo.,  156 ;  Elliott 
on  Roads  (2d  Ed.),  Section  420;  Dillon  (4th  Ed.),  Section 
1020;  Dearing  on  Negligence,  Section  191;  Shearman  &  Red- 
field  on  Negligence,  Section  346  and  Section  350a  (note),  and 
34  Southeastern,  778.  Counsel  for  plaintiff,  on  the  other  hand, 
contended  that  the  common  law  doctrine  does  not  hold  in  Ohio, 
and  it  is  not  unlawful  by  reason  of  the  common  law,  for  an 
animal  to  run  at  large ;  citing  3  0.  S.,  172,  182,  and  4  0.  S.,  474. 
Counsel  for  plaintiff  also  contended  that  Section  4202,  Revised 
Statutes,  forbidding  persons  to  suffer  animals  to  be  at  large, 
means  that  a  person  must  use  reasonable  care  to  restrain  his 
animal  from  running  at  large,  claiming  that  this  view  is  up- 
held in  24  0.  S.,  48,  56,  58,  and  that  this  same  reasoning  should 
be  applied  to  Section  4201,  Revised  Statutes,  the  section  re- 
ferring to  stallions.  Counsel  for  plaintiff  cited  further  in  sup- 
port of  his  views :  34  0.  S.,  583 ;  12  C.  C,  529 ;  46  0.  S.,  272 ; 
41  O.  S.,  465 ;  3  Col,  19 ;  40  Conn.,  238,  and  Williams  on  Mu- 
nicipal Liability,  page  172. 

After  listening  to  the  exhaustive  arguments  of  counsel  on 
both  sides  the  court  adopted  the  view  of  counsel  for  plaintiff 
and  concluded  that  the  plaintiff  was  not  guilty  of  contributory 
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negligence  merely  because  his  stallion  happened  to  be  at  large, 
but  that  the  owner  is  only  bound  to  use  ordinary  care  in  re- 
straining a  stallion. 

The  jury  were  carefully  put  on  their  guard  by  the  general 
charge  of  the  court  not  to  find  the  plaintiff  guilty  of  contrib- 
utory negligence  merely  because  the  statute  forbid  his  stallion 
to  be  at  large;  so  that  the  plaintiff  has  no  ground  to  complain 
because  of  the  refusal  of  this  special  charge,  particularly  as  it 
was  not  good  law. 

It  will  be  impossible  to  take  up  all  the  x>oints  raised  by  counsel 
for  plaintiff,  but  the  motion  for  a  new  trial  will  be  overruled. 

E,  W,  Kittredge  and  Dudley  V.  Sutphin,  for  the  plaintiff. 

Albert  U.  Morrill,  for  the  defendant. 
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BURDEN  or  RAILROAD  TRACK  IN  STREET. 

[Court  of  Common  Pleas  of  Hamilton  County.] 

Henry  Herzog  et  al.  v.  The  City  op  Cincinnati  and  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Loins  R.  R.  Co. 

Decided,  May  13,  190S. 

Street — Burden  of  a  Railroad  Stoitch  Track  Extending  Alanff — Prop- 
erty OvmerB  in  the  Entire  Square  Entitled  to  Compensation  for. 
When, 

The  laying  of  an  additional  track  for  a  ateam  railroad,  although  only 
a  switch  track,  running  two  hundred  feet  on  the  south  side  of  a 
street,  is  the  imposition  of  an  additional  burden,  for  which  abut- 
ting or  contiguous  property  owners  on  said  entire  square,  and 
on  both  sides  of  the  street  are  entitled  to  compensation,  if  they 
can  show  an  injury  to  their  land  separate  and  distinct  from  .that 
suifered  by  the  public  at  large. 

Spiegel,  J. 

This  cause  is  before  me  upon  a  motion  to  modify  a  restrain- 
ing order  granted  by  this  court  to  property  owners  on  the  north 
and  south  sides  of  Water  street,  between  Walnut  and  Main 
streets,  prohibiting  the  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis  R.  R.  Co.  to  lay  switches  on  the  south  side  of  Water  street, 
between  Walnut  and  Main  streets,  running  from  its  main  track, 
known  as  the  connection  track,  about  200  feet  along  said  south 
side  of  Water  street,  into  warehouses,  because  one  of  the  prop- 
erty owners  on  said  south  side  has  withdrawn  from  this  suit, 
and  consented  to  the  laying  of  these  switches. 

Two  questions  are  involved  in  this  application: 

1.  Is  such  switch  upon  the  street  an  additional  burden  for 
which  abutting  property  owners  are  entitled  to  compensation! 

2.  Are  the  property  owners  on  the  north  side  of  Water 
street  such  abutting  property  owners  as  are  entitled  to  com- 
pensation for  the  laying  of  a  switch  on  the  south  side  of  the 
street? 

The  first  query  must  be  unhesitatingly  answered  in  the  affirm- 
ative. The  Ohio  rule  differs  from  that  of  nearly  all  the  other 
states  in  the  Union,  by  reason  of  which  (in  passim),  citations 
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from  the  courts  of  other  states  upon  these  questions  very  rarely 
aid  the  court,  unless  said  states  have  adopted  our  rule.  This 
rule  is  in  substance  (54  0.  S.,  465)  "that  the  acquisition  by  a 
municipality  of  land  for  a  street  involves  the  right  to  put  and 
maintain  the  street  in  suitable  condition  to  answer  all  purposes 
of  the  acquisition,  to  which  public  right  all  private  rights  of 
lot  owners  are  necessarily  subordinated,  while  there  remains 
in  the  owner  of  abutting  land,  inhering  in  the  land  and  attach- 
ing to  it,  a  private  right  in  the  street  in  the  nature  of  an  in- 
corporeal hereditament,  as  much  property  as  the  land  itself. 
The  decisions  illustrate  two  ideas  respecting  the  ownership  of 
the  street:  The  right  of  the  public  at  large,  as  represented  by 
the  municipality,  and  the  right  of  the  owner  of  abutting  lands. 
Whether  the  title  of  the  municipality  is  acquired  by  grant,  by 
common  law  dedication,  or  by  appropriation,  it  is  held  in  trust 
for  the  public  with  the  power  of  control,  and  accompanied  with 
the  duty  of  keeping  open,  in  repair,  and  free  from  nuisance. 
The  right  of  general  use  and  enjoyment  the  adjoining  owner 
possesses  in  common  with  the  public  at  large,  and  that  right 
may  be  affected  by  whatever  the  municipality  may  lawfully 
do  or  permit  respecting  the  street.  But  his  separate  right,  being 
a  right  of  property,  appurtenant  to  his  land,  can  be  taken  or 
invaded  only  upon  the  terms  of  the  Constitution,  viz.,  that 
*  compensation  shall  be  first  made.'  " 

The  placing  of  a  steam  railroad  track  in  a  public  highway^ 
street  or  otherwise,  has  always  been  held  in  Ohio  to  impose  an 
additional  burden  upon  it,  and  it  is  unnecessary  to  cite  cases, 
every  lawyer  being  familiar  with  them. 

The  second  question  to  be  determined  is :  Whether  the  prop- 
erty owners  on  the  north  side  of  Water  street  are  such  abutting 
owners  who  are  entitled  to  compensation  for  an  invasion  of 
their  private  rights,  as  distinguished  from  injuries  suffered  in 
common  by  them  with  the  general  public  t  Section  3283  of  the 
Revised  Statutes,  which  authorizes  railroad  companies  to  use 
or  occupy  streets  or  parts  thereof,  provides  that  such  company 
which  lays  a  track  upon  any  street  shall  be  responsible  for 
injuries  done  thereby  to  private  or  public  property  lying  upon 
or  near  to  such  ground.    It  will  be  seen  that  this  right  is  given 
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to  any  property  owner,  abutting  upon  or  near  to  such  track, 
if  he  has  been  injured  in  his  private  property  rights. 

This  statute  alone,  it  seems  to  me,  disposes  of  the  question^ 
It  extends  the  remedy  not  merely  to  an  abutter  but  to  a  con- 
tiguous, neighboring  property  owner,  if  he  can  show  an  injury 
to  his  land,  separate  and  distinct  from  that  suffered  by  the 
public  at  large.  This  would  entitle  the  property  owners  on  the 
north  side  of  Water  street  to  a  restraining  order,  under  the 
decision  in  Railway  Co,  v.  Lawrence,  38  0.  S.,  41,  as  follows: 

"1.  "Where  the  construction  of  a  railroad  in  a  street  of  a  city 
will  work  material  injury  to  the  abutting  property,  such  con- 
struction may  be  enjoined,  at  the  suit  of  the  owners,  until  the 
right  to  construct  such  road  in  the  street  shall  first  be  acquired, 
under  proceedings  instituted  against  such  owners  as  required 
by  law  for  the  appropriation  of  private  property." 

But  we  have  also  the  expression  of  an  eminent  text-writer 
(Wood)  on  the  question  whether  an  abutting  owner  has  an 
easement  only  in  the  half  of  the  street,  or  in  the  whole  in  front 
of  his  premises.  In  volume  1,  page  776,  of  his  work  on  rail- 
roads, he  says: 

*'Our  views  are  very  well  expressed  in  the  opinion  of  the 
Supreme  Court  of  Minnesota  in  a  recent  case  {Adams  v.  Chi- 
cago R.  R.  Co.,  39  Minn.,  286),  and  we  adopt  them  as  the 
clearest  statement  of  the  law  we  have  seen.  Gilfillan,  Chief- 
Justice,  speaking  for  the  court,  said: 

**  *The  conclusions  arrived  at  are,  that  the  owner  of  a  lot 
abutting  on  a  public  street  has,  independent  of  the  fee  of  the 
street,  as  appurtenant  to  his  lot,  an  easement  in  the  street  in 
front  of  his  lot,  to  the  full  width  of  the  street  for  the  admission 
of  light  and  air  to  his  lot,  which  easement  is  subordinate  only 
to  the  public  right;  that  depriving  him  of  or  interfering  with 
his  enjoyment  of  the  easement  for  any  public  use  not  a  proper 
street  use  is  a  taking  of  his  property  within  the  meaning  of 
the  Constitution.'  " 

And  the  following  rules  are  predicated  by  the  author  upon 
the  almost  universal  consensus  of  judicial  opinions  in  the 
United  States: 

"1.  That  an  ordinary  commercial  railroad,  operated  by 
steam,  when  constructed  upon  a  street  or  highway  is  not  one 
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of  the  uses  contemplated  when  the  highway  was  laid  out;  it 
is  not  an  improved  use  of  the  street,  but  is  an  added  use  and 
imposes  an  additional  servitude  thereon.  It  can  not  be  pre- 
sumed then  that  holders  of  property  abutting  on  the  street, 
when  they  acquired  it,  had  in  contemplation  any  such  use. 

**2.  That  every  owner  of  abutting  property  has  an  easement 
in  the  street  for  access  to  his  premises,  and  for  light  and  air; 
that  this  easement  exists  independently  of  any  ownership  of 
the  fee  in  the  street;  that  such  easement  being  essential  to  the 
proper  enjoyment  of  his  property,  is  a  part  of  his  property 
and  within  the  protection  of  the  constitutional  prohibition 
against  the  taking  of  private  property  without  compensation. 

'*3.  That  if  by  the  impairment  of  this  easement  by  a  use 
of  the  street  not  contemplated  in  its  original  laying  out,  the 
abutting  owner's  property  is  diminished  in  value,  he  is  entitled 
to  recover  for  such  diminution,  and  no  legislative  grant  of  au- 
thority to  occupy  the  street  can  afford  any  defense  to  his 
action." 

These  are  also  the  views  expressed  by  Dillon  in  his  work  on 
Municipal  Corporations,  as  being  the  later  and  sounder  view 
upon  these  questions.  The  decision  in  the  Eggleston  avenue 
case  belongs  to  the  earlier  formative  period  of  our  jurisprudence 
on  this  subject,  and  would  not  be  good  law  to-day,  for  in  the 
language  of  our  Supreme  Court  in  Callen  v.  Electric  Light 
Co.,  66  0.  S.,  p.  180:  ''The  right  of  the  abutting  owner  to  the 
unimpaired  use  of  the  street  and  to  be  compensated  for  new 
and  additional  burdens  imposed  by  diversion  of  the  street  to 
new  uses,  is  recognized  and  enforced  by  a  number  of  sections  of 
our  Revised  Statutes." 

To  one  of  these  sections  (3283),  to  my  mind  determinative 
of  the  ease  at  bar,  I  have  already  called  attention. 

The  motion  to  modify  the  restraining  order  must,  therefore, 
be  refused. 

W.  W,  Ramsey  and  Joseph  Wilby,  for  the  motion. 

A.  J.  Freiberg  and  Coffey,  Mallon,  Mills  &  Vordenberg, 
contra. 
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PAOLURE  TO  nUL  PROOFS  OF  LOSS  WITHIN  STIPULATED 

TIME, 

[Common  Pleas  Court  of  Lucas  County.] 

H.  W.  Billings  v.  The  National  Insurance  Company  op 

Cincinnati. 

Decided,  February  16,  1904. 

Fire  Insurance — Insured  H<id  "So  Iron  Safe — But  Kept  Books  at  Home 
When  Not  in  Use — Failure  to  File  Proofs  of  Loss  Within  Sixty 
Days — While  Awaiting  Visit  of  an  Adjuster— Provisions  of  the 
Contract  of  Insurance  Binding. 

1.  The  defense  that  the  proprietor  of  a  country  store  did  not  proYlde 

himself  with  an  iron  safe  can  not  be  interposed  by  an  insurance 
company,  where  it  appears  that  the  books  of  account  were  kept 
In  the  store  only  during  the  day  time  when  in  use,  and  at  the 
home  of  the  owner  when  not  in  use. 

2.  An  insurance  adjuster  upon  visiting  plaintiff  after  the  burning  of 

his  store  and  learning  that  the  books  of  account  had  been  de- 
stroyed, directed  plaintiff  to  get  duplicate  bills,  which  he  thought 
would  require  ten  days,  and  have  them  ready  for  his  inspection. 
Plaintiff  inferred  from  this  direction  that  the  adjuster  intended 
to  return,  and  awaited  his  return  until  the  sixty  days  allowed 
for  filing  proofs  of  loss  had  expired.  Held:  That  what  the  ad- 
juster said  can  not  be  construed  as  a  waiver  by  the  company  of 
the  provision  in  the  contract  of  insurance  that  proofs  of  loss 
should  be  filed  within  sixty  days. 

Morris,  J.  (orally). 

The  plaintiff  in  this  case  having  rested  his  testimony,  a  mo- 
tion has  been  interposed  by  the  defendant  that  the  jury  be  di- 
rected to  return  a  verdict  for  the  defendant  in  the  case,  and  in 
passing  upon  this  motion  I  will  first  refer  briefly  to  the  issues 
which  are  made  upon  the  pleadings  and  to  the  proof  that  has 
been  introduced. 

The  plaintiff  seeks  in  the  action  to  recover  the  sum  of  $1,400 
which  he  claims  is  due  him  by  virtue  of  the  terms  of  certain  poli- 
cies of  insurance,  which  on  the  first  day  of  July  last  he  held 
covering  personal  property  owned  by  him  at  Whitehouse,  Lucas 
county,  the  policies  of  insurance  having  been  issued  by  the  de- 
fendant company.  He  claims  in  his  petition  that  on  the  occur- 
rence of  a  fire  destroying  the  property  insured  he  duly  notified 
the  defendant  of  said  fire  the  next  day  after  it  occurred ;  that  on 
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or  about  the  10th  day  of  July,  1903,  the  defendant,  by  its  duly 
authorized  agent  and  adjuster,  inspected  the  scene  of  said  fire 
and  then  and  there  gave  plaintiff  instructions  as  to  what  he 
should  do  with  said  merchandise  not  totally  destroyed,  and  also 
then  and  there  instructed  plaintiff  to  obtain  duplicate  bills  from 
the  different  firms  from  which  plaintiff  had  purchased  said  mer- 
chandise destroyed  by  the  fire  and  have  them  ready— the  inven- 
tory and  accounts  of  the  same  having  been  burned  by  said  fire. 
He  alleges  that  he  followed  all  of  the  instructions  thus  given  to 
him  by  the  defendant  **an&  waited  as  he  was,  by  its  representa- 
tions and  declarations  then  made  led  to  believe  would  be  given 
him  as  to  how  to  make  further  proof  of  loss,  until  the  first  day 
of  September,  1903,  at  which  time  no  further  instructions  had 
been  given  him  by  said  company ;  whereupon  on  said  first  day  of 
September,  1903,  plaintiff  delivered  to  the  defendant  due  proofs 
of  his  said  loss  and  then  duly  demanded  pa3anent."  And  he 
alleges  that: 

"By  the  instructions  given  to  plaintiff  and  declarations  and 
representations  by  it  made,  as  aforesaid,  defendant  led  plaint- 
iff to  believe  that  he  should  wait  for  and  that  he  would  be  given 
further  instructions  as  to  how  and  what  he  should  do  in  making 
further  proof  of  his  said  loss  antecedent  to  the  payment  of  the 
same  by  said  company,  and  because  of  said  representations  and 
instructions  he  was  delayed  and  put  to  extra  expense  in  making 
his  said  proof  of  loss.  And  but  for  said  declarations  and  repre- 
sentations so  made  and  instructions  so  given  him  by  defendant 
as  aforesaid,  plaintiff  could  and  would  have  made  and  filed  the 
said  proof  of  loss  required  by  the  policy  within  sixty  days  of 
said  fire;  wherefore  defendant  waived  the  filing  of  said  proof 
of  loss  within  sixty  days,  having  prevented  plaintiff  from  com- 
plying with  that  provision  of  the  policy." 

This  allegation  is  substantially  made  with  reference  to  both 
policies  upon  which  this  suit  is  brought. 

The  defendant  company  admits  the  fire ;  admits  that  it  issued 
the  policies  of  insurance  referred  to  in  the  petition;  but  denies 
that  the  proofs  of  loss  were  transmitted  within  sixty  days,  as  re- 
quired by  the  policies.  It  also  denies  that  books  of  account  and 
invoices  of  the  stock  were  kept  and  made  by  the  plaintiff,  as  re- 
quired by  the  policies,  and  alleges  that  he  did  not  keep  an  iron 
safe  in  which  the  books  and  accounts  could  be  securely  locked 
and  kept. 
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The  plaintiff  does  not  claim  in  his  petition  to  have  complied 
ynih  that  provision  of  the  policies  which  provided  that  the  entire 
policy,  should  be  void  in  case  of  loss  ''if  sworn  statements  in  ac- 
cordance with  all  the  requirements  of  this  policy,  as  hereinafter 
provided,  shall  not  be  rendered  within  sixty  days  after  the  fire." 
The  claim  of  plaintiff  is  that  this  particular  provision  of  the 
contract— which  is  as  valid  and  binding  as  any  other  provision 
of  the  contract,  unless  waived— was  in  fact  waived  by  the  de- 
fendant company,  and  that  by  reason  of  the  conduct  of  the 
company  and  its  authorized  agent  in  so  waiving  this  provision 
of  the  contract,  the  defendant  company  can  not  take  advantage 
of  the  failure  on  the  part  of  the  plaintiff  to  file  his  proofs  of 
loss  within  sixty  days  from  the  time  of  the  fire.  The  allegations 
of  the  answer,  that  the  plaintiff  did  not  keep  particular  books 
of  account  or  invoices  of  his  stock,  are  denied  in  the  reply ;  and 
at  this  point,  in  view  of  the  testimony  and  the  law  which  applies 
to  this  case,  it  may  as  well  be  said  that,  so  far  as  the  matter  of 
keeping  the  books  of  account  is  concerned,  there  is  sufficient  evi- 
dence here,  beyond  all  question,  to  show  a  prima  facie  com- 
pliance on  the  part  of  plaintiff  with  that  provision  of  the  con- 
tract of  insurance.  And  this  is  also  true  as  to  the  invoices  of  the 
stock.  It  does  not  appear  from  the  evidence  just  what  shape 
the  books  of  account  were  in,  but  that  there  were  books  of  ac- 
count showing  the  business  of  the  plaintiff  must  be  conceded  on 
the  proof  made,  and  it  also  appears  that  these  books  of  account 
were,  at  the  time  of  the  fire,  in  the  store  for  use  only  during 
the  day,  and  that  when  the  fire  occurred  they  were  consumed 
with  the  rest  of  the  property  there  located.  So  far  as  the  in- 
ventory is  concerned,  whether  or  not  it  is  a  complete  inventory, 
showing  in  every  detail  the  amount  of  plaintiff's  stock  covered 
by  these  policies  of  insurance,  is  not  a  material  matter  at  this 
time;  it  is  produced  here  and  offered  in  evidence  as  an  inven- 
tory, and  until  it  is  attacked,  it  should  be  treated  as  a  substan- 
tial compliance  with  the  provisions  of  this  contract.  The  defense 
that  an  iron  safe  was  not  kept  by  the  plaintiff  and  its  books  of 
account  kept  in  it,  can  not  avail  the  defendant,  in  view  of  the 
terms  of  the  policy  and  the  facts  as  disclosed  by  the  evidence, 
that  the  plaintiff's  books  of  account  were  kept  in  the  store  in  the 
daytime  when  in  use,  and  at  his  house  when  not  in  use. 
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The  only  other  question,  therefore,  raised  by  the  pleadings  as 
a  bar  to  this  action,  is  that  with  reference  "to  the  waiver  of  the 
provision  of  the  policy  that  proof  of  loss  was  not  made  by  the 
plaintiff  within  sixty  days  from  the  time  of  ijie  fire.  The  ques- 
tion left,  therefore,  is  whether  the  evidence  in  the  caise  tends  to 
show  that  this  provision  of  the  contract  of  insurance  has  been 
actually  waived  by  the  company,  or  whether  it  should  be  treated 
as  having  been  waived,  under  the  evidence  in  the  case. 

At  the  outset  it  may  be  well  to  review  the  testimony  on  this 
subject.  Manifestly,  the  burden  of  establishing  this  fact  of 
waiver,  in  face  of  the  admission  that  this  provision  of  the  con- 
tract has  not  been  complied  with,  is  upon  the  plaintiff  in  the 
case ;  and  a  careful  review  of  the  notes  of  the  stenographer  has 
satisfied  me  that  substantially  all  of  the  testimony  on  the  subject 
is  as  follows:  The  plaintiff  testifies  that  the  day  after  the  fire 
he  notified  the  soliciting  agent  of  defendant  company,  at  Swan- 
ton,  of  the  fire ;  and  the  evidence  shows  that  the  soliciting  agent 
—as  was  customary  in  the  business— thereupon  telegraphed  to 
the  company  that  a  loss  had  occurred,  and  also  wrote  to  the 
company,  giving  such  information  with  reference  to  the  fire,  the 
amount  of  the  loss,  etc.,  as  he  had  at  hand.  Thereafter,  in  about 
ten  days,  plaintiff  testifies  that  Mr.  Meeks,  an  adjuster,  came  to 
see  him  at  his  home  in  Whitehouse.  That  Mr.  Meeks  made  in- 
quiries for  the  policies,  which  the  plaintiff  produced.  Mr.  Meeks 
then  wanted  to  know  about  the  iron  safe,  and  plaintiff  said: 
'*I  told  him  that  I  didn't  have  any."  That  "Mr.  Meeks  there- 
upon  threw  up  his  hands.  I  told  him  that  the  books  were 
burned.  Meeks  said  to  get  duplicate  bills.  He  said  it  would 
probably  take  about  ten  days.  I  then  proceeded  to  get  duplicate 
bills,  and  expecting  him  on  every  train,  I  kept  waiting  and 
waiting  and  waiting.  I  never  met  Mr.  Meeks  again.  He  said  I 
should  get  duplicate  bills  and  have  them  in  readiness,  and  he 
wanted  to  know  whether  I  had  taken  an  inventory.  I  think  I 
told  him  that  I  had  one  but  it  was  destroyed.  I  afterwards 
found  it.'* 

Mrs.  Billings,  the  wife  of  the  plaintiff,  on  this  subject  testi- 
fies that  Mr.  Meeks  represented  himself  to  be  the  adjuster,  and 
she  says  "He  asked  questions  and  gave  us  advice.    He  told  us 
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to  produce  duplicate  bills  from  wholesale  houses  and  take  an  in- 
ventory of  the  goods  and  get  them  all  together— the  papers— 
and  have  them  ready  for  his  inspection."  Ciounsel  for  plaintiff 
then  asked  this  question:  ''When  would  that  bet"  And  the 
answer  was,  ''Well,  he  said  to  Mr.  Billings"— and  the  court  then 
asked,  "What  did  he  say  then!"  She  answered:  "He  said 
that  would  take  perhaps  a  week  or  ten  days."  The  question 
then  was  asked:  "Were  the  duplicates  obtained!"  And  the 
answer  was,  "Yes,  sir;  we  made  an  inventory  and  did  every- 
thing  that  he  advised  us  to  do."  She  was  then  asked  by  counsel 
for  plaintiff  if  he  had  come  back,  as  he  had  promised  to  do,  and 
she  testifies  that  he  never  came  back. 

Now,  giving  full  force  to  the  testimony  of  the  only  parties  who 
have  given  evidence  on  this  subject— and  I  think  I  have  included 
in  these  extracts  from  the  testimony  all  of  the  evidence  that 
we  have  in  reference  to  the  representations  or  agreements  that 
can  be  claimed  were  made  by  Mr.  Meeks,  or  entered  into  by 
him — the  most  that  can  be  claimed  from  this  testimony  is  that 
Mr.  Billings  understood,  as  a  result  of  this  visit  and  conversa- 
tion, that  Mr.  Meeks  would  return  and  look  over  the  papers 
which  he  advised  them  to  procure.  There  is  no  pretense  here 
that  he  said  he  would  return,  or  that  he  agreed  to  return.  All 
that  can  be  claimed  is,  that,  from  what  he  said  and  the  way  he 
acted,  the  plaintiff  was  led  to  believe  that  he  would  see  him 
again.  Now  it  seems  to  me  from  this  testimony,  a  strained  and 
unnatural  conclusion,  if  such  conclusion  were  arrived  at  by  the 
plaintiff,  that  this  particular  provision  of  the  contract  would 
not  be  insisted  upon  by  the  company. 

It  appears  on  the  cross-examination  of  both  the  plaintiff  and 
his  wife,  that  Mr.  Meeks  asked  for  these  policies,  and  that  their 
attention  was  called  to  the  contents  of  the  policies,  as  showing 
the  company's  contract. 

In  view  of  what  the  testimony  shows  took  place  between  the 
agent  of  the  company  and  the  plaintiff,  I  do  not  think  that  the 
plaintiff  could  reasonably  have  been  led  by  anything  done  or 
said  by  Mr.  Meeks,  into  thinking  that  he  could  wait  for  more 
than  sixty  days  without  filing  his  proof  of  loss,  or  that  he  need 
not  file  it  at  all.     But  conceding,  for  sake  of  the  argument, 
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that  there  are  circTimstanees  developed  here  from  which  the 
jury  could  find  the  plaintiff  justified  in  believing,  and  that  he 
did  believe  that,  in  spite  of  the  terms  of  the  policy,  he  could 
await  the  return  of  Mr.  Meeks  before  taking  this  matter  up 
again,  what  is  the  law  that  would  govern  us  at  this  time  f 

In  this  action  it  should  be  borne  in  mind  that  the  plaintiff 
stands  here  seeking  to  recover  upon  a  contract  in  writing  entered 
into  between  him  and  the  insurance  company.  And  accepting 
this  contract  in  consideration  of  the  premium  which  he  paid  to 
the  agent  of  the  company,  he  became  bound  by  its  terms  just  as 
absolutely  as  the  company  itself.  No  provision  of  the  contract 
can  be  ruled  out,  under  the  issues  in  this  case,  because  it  is  con- 
clusively presumed  that  the  plaintiff  not  only  understood  its 
terms,  but  that  he  agreed  to  stand  or  fall,  in  case  of  loss  by 
fire,  by  its  terms.  His  contention  now  is  that  a  provision  of  his 
policy  which  required  him,  in  case  of  fire,  to  make  a  sworn  state- 
ment in  accordance  with  the  terms  and  requirements  of  his 
policy,  should  be  rendered  within  sixty  days  after  the  fire,  shall 
be  counted  of  no  effect  because  the  agent  of  the  company  sent 
there  for  the  purpose  of  investigating  and  adjusting  the  loss, 
led  him  to  believe  that  that  particular  provision  would  not  be  en- 
forced and  insisted  upon  by  the  company  itself.  Could  Mr. 
Meeks  waive  this  provision  of  the  contract?  A  further  provi- 
sion of  the  policy  reads  as  follows:  *'This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agreements  or  conditions  as 
may  be  endorsed  hereon  or  added  thereto,  and  no  officer,  agent, 
or  other  representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except  such  as 
by  the  terms  of  this  policy  may  be*  the  subject  of  agreement 
endorsed  hereon  or  added  thereto,  and  as  to  such  provisions 
and  conditions,  no  oflScer,  agent  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived  such  provision  or 
conditions  unless  such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached. "  Now  that  provision  of  this 
policy  is  perfectly  plain  and  must  be  held,  in  determining  the 
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right  of  these  parties,  to  mean  just  what  it  says.  Whatever  may 
have  been  the  disposition  of  the  courts  of  this  state  heretofore, 
as  shown  by  the  decisions  on  the  question  of  waiver  by  agents 
or  representatives,  in  view  of  the  decisions  of  the  Supreme 
Court  in  62  O.  S.,  to  which  reference  will  hereafter  be  made,  and 
the  authorities  there  referred  to,  the  policy  of  the  courts  of  this 
state  now  is  to  restrict  the  action  and  conduct  of  the  insurance 
agent  to  such  authority  as  is  specifically  granted  by  the  com- 
pany; and  in  the  absence  of  fraud  or  mutual  mistake,  or  such 
circumstances  as  will  estop  the  company  from  claiming  that  the 
provisions  of  the  contract  of  insurance  have  not  been  waived, 
the  provisions  of  these  policies  of  insurance  will  stand,  unless 
such  changes  or  waivers  as  are  alleged  are  endorsed  in  writing 
upon  the  policy  itself. 

In  the  case  of  Traveler's  Insurance  Co.  v.  Myers  &  Co.,  62  0. 
S.,  529,  in  the  third  paragraph  of  the  syllabus  the  court  say : 

"When  such  policy  contains  a  stipulation  that  'no  agent  has 
authority  to  waive  or  alter  anything  in  this  policy  contained,' 
and  the  same  is  accepted  by  the  insured,  it  is  both  notice  to  and 
an  agreement  by  the  insured  that  an  agent  has  no  authority  to 
waive  or  alter  anything  contained  in  the  policy." 

And  in  this  case,  at  page  540,  Judge  Davis,  who  rendered  the 
decision,  uses  this  language : 

'* Equally  unavailing  for  the  defendants  in  error  is  the  claim 
that  the  stipulation  for  notice  was  waived  by  Mason,  the  insur- 
ance company's  local  soliciting  agent,  or  that  the  company  is 
estopped  to  plead  the  contract  in  defense,  by  misleading  state- 
ments made  by  Mason.  The  apparent  scope  of  jMason's  author- 
ity did  not  justify  the  insured  in  accepting  and  relying  upon 
his  words  when  this  accident  was  verbally  reported  to  him.  He 
was  a  mere  soliciting  agent,  and  was  invested  with  none  of  the 
powers  of  a  general  agent,  or  of  a  special  adjusting  agent.  It 
does  not  appear  to  us  that  he  was  entrusted  with  any  duties  in 
regard  to  receiving  and  transmitting  notice  or  of  adjustment 
between  the  parties  to  the  policy.  So  far  as  we  are  informed 
his  duties  ended  when  he  received  and  transmitted  to  the  com- 
pany the  application  of  the  insured  for  the  insurance.  There- 
fore the  defendants  in  error  had  no  right  to  rely  on  his  advice 
or  suggestions  in  regard  to  a  matter  which  was  not  within  the  ap- 
parent scope  of  his  authority ;  and  still  less  could  they  so  rely  on 


28  LUCAS  COUNTY  COMMON  PLEAS. 

Billings  V.  National  Insurance  Co.  [Vol.  II,  N.  S. 

his  advice  when  it  was  distinctly  contrary  to  the  contract  stipu- 
lations. It  was  further  expressly  stipulated  in  the  policy  that 
*No  agent  has  authority  to  waive  or  alter  anything  in  this  policy 
contained.'  The  policy  is  not  unilateral.  Since  the  insured 
have  received,  accepted  and  retained  the  policy,  they  are  par- 
ties to  it,  although  not  signing  it,  and  are  presumed  to  know  and 
accept  all  of  its  terms  and 'conditions  {Union  Central  Life  Ins. 
Co.  V.  Hook,  ante  p.  256).  The  insured  having  agreed  that 
the  stipulation  as  to  notice  could  not  be  waived  or  altered  by 
an  agent,  can  not  excuse  themselves  for  non-performance  of  the 
contract  as  to  notice  to  the  company,  by  showing  that  they  acted 
on  the  suggestion  of  the  soliciting  agent,  that  they  should  not 
perform  the  contract  as  they  had  made  it.  In  this  conclusion 
we  are  sustained  by  numerous  authorities  in  other  states.  (Citing 
them.) 

**We  are  aware  that  there  are  decisions  to  the  effect  that  con- 
dition in  respect  to  notice  and  proofs  of  loss  may  be  waived  by 
an  agent,  notwithstanding  a  provision  that  no  agent  can  change 
the  same.  Those  decisions  are  put  upon  the  ground  that  such 
limitations  on  the  authority  of  agents  apply  only  to  provisions 
relating  solely  to  the  formation  and  continuance  of  the  policy, 
and  which  are  essential  to  the  binding  force  of  the  contract 
while  it  is  running,  and  do  not  apply  to  conditions  which  are  to 
be  performed  after  the  loss  has  occurred,  such  as  giving  notice 
and  proof  of  loss.  While  we  prefer  to  put  the  decision  of  this 
case  on  the  grounds,  and  in  line  with  the  decisions  already 
stated,  we  think  that  we  have  made  it  sufficiently  clear  that  the 
stipulation  as  to  notice  in  this  policy  is  of  the  very  substance  of 
the  contract  in  insurance  of  the  kind  here  contracted  for,  and 
therefore  could  not  be  waived  by  the  agent." 

The  court  in  the  above  case  refers  to  a  decision  of  the  case  of 
Union  Central  Life  Insurance  Co.  v.  Hook,  page  256 .  of  the  same 
volume.  The  third  paragraph  of  the  syllabus  thereby  referred  to 
and  approved  is  as  follows: 

*'When  such  policy  provided  that  the  contract  of  insurance  is 
completely  set  forth  in  the  policy  and  application  and  that  none 
of  its  terms  can  be  modified  except  by  an  agreement  in  writing 
signed  by  the  president,  vice-president  or  secretary,  and  also 
that  no  agent  has  authority  to  extend  or  postpone  the  time  of 
payment  of  any  premium  or  note,  the  insured  can  not  recover  on 
a  verbal  modification  of  the  terms  of  the  policy  made  by  an 
agent  of  the  insurance  company  extending  the  policy  one  year 
and  waiving  the  payment  of  an  annual  premium,  in  the  absence 
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of  sach  knoi^ledge  and  acts  by  the  insurance  company  as  would 
estop  it  from  alleging  in  defense  the  provisions  of  the  policy." 

The  same  doctrine  is  laid  down  in  Eureka  Fire  dk  Marine  In- 
surance Company  v.  Baldtvin,  at  page  368  of  the  same  book. 
The  third  paragraph  of  the  syllabus  is  as  follows: 

"The  power  of  an  agent  to  waive  conditions  in  a  policy  of  fire 
insurance  is  not  different  from  the  same  power  in  life  insur- 
ance.   As  to  such  power,  Union  Central  Life  Ins.  Co.  v.  Hook, 

62  0.  S.,  256,  is  followed  and  approved." 

« 

It  does  not  appear  in'  any  of  these  cases  that  the  agent  who 
it  was  claimed  consented  to  a  change  in  the  terms  of  the  policy, 
or  to  a  waiver  of  its  terms,  was  an  adjusting  agent,  and  a  pos- 
sible distinction  between  the  powers  of  an  adjusting  agent  and  a 
soliciting  agent  is  suggested  by  Judge  Davis  in  discussing  the 
first  case  to  which  I  have  referred.  This  was  by  the  way  of 
argument,  however,  and  though  pertinent  to  that  case  as  em- 
phasizing the  justice  of  the  rule,  it  does  not  follow  that  the  au- 
thority of  the  cases  to  which  he  directly  refers  at  the  close  of 
the  paragraph 'and  which  seem  to  form,  among  other  cases,  as 
he  says,  the  basis  of  the  court's  decision,  were  not  fully  approved 
by  the  court. 

The  general  principles  upon  which  it  seems  to  me  the  rule 
adopted  by  the  Supreme  Court  is  founded,  are  explicitly  stated, 
in  the  first  place  in  a  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Northern  Assurance  Company  v.  Grand 
View  Building  Association,  in  183  U.  S.  Reports,  a  very  long 
decision,  and  I  will  quote  only  a  few  sentences  from  the  syllabus, 
on  page  309: 

**  Where  fire  insurance  policies  contain  certain  provisions 
whereby  agents  may,  by  writing  indorsed  upon  the  policy  or  by 
writing  attached  thereto,  express  the  company's  assent  to  other 
msurance,  such  limited  grant  of  authority  is  the  measure  of  the 
agent's  power. 

"Where  such  limitation  is  expressed  in  the  policy,  the  assured 
is  presumed  to  be  aware  of  such  limitation. 

**  Insurance  companies  may  waive  forfeiture  caused  by  non- 
observance  of  such  conditions. 

"Where  waiver  is  relied  upon,  the  plaintiff  must  show  that 
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the  company,  with  knowledge  of  the  facts  that  occasioned  the  for- 
feiture, dispensed  with  the  observance  of  the  condition. 

**  Where  the  waiver  relied  on  is  the  act  of  an  agent,  it  must 
be  shown  either  that  the  agent  had  express  authority  from  the 
company  to  make  the  waiver,  or  that  the  company  subsequently, 
with  knowledge  of  the  facts,  ratified  the  action  of  the  agent." 

In  Vol.  160,  Massachusetts  Reports,  page  183,  is  the  case  of 
Henry  Porter,  Adm'r,  v.  U.  8.  Life  Ins.  Co.;  on  page  185  of  the 
decision  the  court  uses  this  language : 

*'The  terms  of  the  policy  are  clear.  The  contract  is  to  become 
null  and  void  if  the  premiums  are  not  paid  when  due,  except  as 
provided  in  the  special  conditions  on  the  back  of  the  policy, 
and  those  conditions  can  not  be  modified  or  waived  except  in 
writing  signed  by  the  president  and  secretary  or  actuary.  The 
receipts  for  premiums  given  to  the  insured  stated  that,  *No  per- 
son except  the  president,  secretary,  assistant  secretary,  or  act- 
uary is  authorized  to  make,  alter  or  discharge  contracts  or  waive 
forfeitures.'  It  does  not  appear  that  Waite  ever  before  had  at- 
tempted to  waive  the  conditions  of  the  policy,  or  that  the 
company  or  its  directors,  or  that  the  president  and  secretary  or 
actuary  ever  knew  that  Waite  had  made  such  an  attempt,  or 
claimed  to  have  any  such  power.  There  is  no  evidence  of  any 
conduct  of  the  company,  or  of  any  officers  expressly  authorized 
to  waive  any  of  the  conditions  of  the  policy,  which  can  be  held 
to  estop  the  company  unless  Waite 's  conduct  can  have  that  ef- 
fect; and  we  do  not  see  how  Waiters  conduct  can  have  that 
effect  unless  he  was  authorized  to  waive  the  conditions,  or  was 
held  out  by  the  company  as  having  such  authority.  We  see  no 
evidence  that  he  was  authorized  to  waive  this  condition,  or  was 
held  out  by  the  company  as  having  such  authority,  and  there 
has  been  no  ratification  by  the  company  of  any  waiver  by  him. 
The  condition  we  are  considering  concerns  the  continuance  of 
the  contract,  and  goes  to  the  substance  of  the  plaintiff's  claim. 
Evidence  that  he  had  authority  to  send  for  the  blanks  on  which 
the  written  demand  was  to  be  made,  is  not  evidence  that  he  had 
authority  to  waive  such  a  demand.  We  think  that  the  failure 
to  perform  a  condition  of  a  contract,  the  performance  of  which 
is  essential  to  the  continuance  of  the  contract,  can  not  be  waived 
by  an  agent  when  the  contract  itself  declares  that  he  shall  not 
have  the  power  to  waive  it,  or  that  only  certain  officers  which  do 
not  include  him  shall  have  such  power,  unless  after  the  con- 
tract was  made  authority  has  been  given  to  the  agent  to  waive 
the  condition,  or  the  company  has  knowingly  permitted  him  to 
waive  such  condition.** 
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Judge  Davis,  in  the  Traveler's  Insurance  ease,  refers  to  90 
Iowa,  457  {Kirkman  v.  Farmers^  Insurance  Co.).  In  that  case 
the  property  insured  was  a  frame  dwelling  with  certain  house- 
hold furniture  and  personal  property  kept  and  used  in  the  house. 
The  fire  occurred  on  the  27th  day  of  June,  1890.  The  policy 
provided  that  in  case  of  loss  of  the  property  by  fire : 

''The  assured  shall  forthwith  give  notice  of  said  loss  to  the- 
secretary  of  the  company,  and  within  sixty  days  render  a  par-^ 
ticular  account  of  such  loss,  signed  and  sworn  to  by  the  assured, 
stating  when  and  how  the  loss  originated,  the  nature  of  the  title- 
and  interest  of  the  assured  and  all  others  in  the  property." 

This  is  substantially  the  requirement  of  the  policies  now  in 
suit. 
The  decision  proceeds : 

''The  application  for  the  insurance  was  taken  by  one  Mullen,, 
a  local  agent  of  the  defendant,  who  was  a  mere  soliciting  agents 
without  authority  to  issue  policies.  The  day  after  the  fire  the 
husband  of  the  plaintiff  called  upon  Mullen  and  advised  him  of 
the  loss,  and  Mullen  wrote  a  letter  to  the  company,  at  Cedar 
Rapids,  giving  notice  of  the  loss.  It  is  conceded  that  no  proof 
of  loss  such  as  is  required  by  the  policy  was  made  within  sixty 
days  after  the  fire.  The  plaintiff  claims  that  formal  proof  of 
loss  was  waived  by  the  defendant.  In  our  opinion  the  determ- 
ination of  this  question  is  decisive  of  the  case,  and  no  other  ques- 
tion need  be  considered." 

I  have  read  from  the  opinion,  on  page  458.  On  page  461,  the 
court  proceeds  as  follows: 

"It  is  further  claimed  that  one  J.  H.  Stahl  was  an  agent  of 
the  defendant,  known  as  an  adjuster  of  losses,  and  that  within 
sixty  days,  and  on  the  eighth  day  of  July,  1890,  he  appeared 
upon  the  premises  where  the  property  which  was  destroyed  was 
situated,  and  that  in  conversation  with  the  plaintiff  and  her 
husband  he  waived  proof  of  loss,  and  stated  that  the  insured 
had  done  all  that  was  required  for  them  to  do,  and  that  the  de- 
fendant would  settle  the  loss  in  sixty  days.  There  is  some  doubt 
as  to  whether  there  was  evidence  sufficient  to  authorize  a  finding 
that  Stahl  was  an  adjusting  agent,  or  that  he  was  clothed  with 
power  to  waive  any  stipulation  in  the  policy.  This  question  we 
need  not  consider  because  the  policy  in  suit  contains  this  provi- 
sion: 'It  is  expressly  provided  that  no  officer,  agent,  or  employe 
of  this  company,  or  any  other  person,  can  in  any  manner  waive 
any  of  the  provisions,  conditions  or  requirements  of  this  policy^ 
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except  the  secretary,  and  he  only  in  writing  hereon;  and  this 
policy  is  made  and  accepted  on  the  above  express  condition.' 
There  is  no  question  as  to  the  rights  of  the  parties  under  such  a 
contract  as  this.  There  is  no  statute  in  this  state  by  which 
insurance  companies  are  bound  by  all  the  acts  of  the  agents 
which  tbey  send  out  to  deal  with  the  public,  and  the  courts  can 
not  say  that  a  contract  limiting  the  power  and  authority  of 
agents  is  void.  The  plaintiff  in  this  case  must  be  held  to  have 
assented  to  this  stipulation  in  the  policy,  and  for  aught  that 
appears,  she  is  bound  thereby  (Citing  authorities).  We  have 
disposed  of  this  question  of  waiver  without  determining  whether 
the  president  of  the  company,  notwithstanding  the  terms  of  the 
policy,  had  the  power  to  make  a  valid  waiver  of  its  conditions. 
As  we  have  said,  we  do  not  regard  either  the  postal  card  or  letter 
as  evidence  of  a  waiver.  As  to  the  declarations  of  the  agent, 
Stahl,  it  is  clear  from  the  above-named  cases,  and  many  others 
that  might  be  cited,  that  he  had  no  authority  to  waive  proofs 
of  loss.  We  think  the  motion  to  direct  a  verdict  for  the  defend- 
ant should  have  been  sustained.'' 

Another  case  referred  to  by  Judge  Davis  is  in  60  Vermont, 
p.  582  (Smith  v.  Insurance  Co.)  This  was  an  action  on  a  policy 
by  the  insured.    On  page  683  this  appears : 

'*  Immediately  succeeding  the  fire  the  plaintiffs  notified 
Messrs.  Cudworth  &  Childs  of  the  loss;  and  in  a  few  days  there- 
after Mr.  Cudworth,  in  company  with  Mr.  Henry  R.  Turner,  the 
defendant's  general  agent  having  the  supervision  of  all  the 
company's  affairs  and  its  adjuster  of  losses  within  and  for  the 
New  England  states,  visited  the  premises,  examined  the  prop- 
erty damaged  by  fire,  and  the  schedule  of  property  destroyed 
therein  which  the  plaintiffs  had  prepared  in  anticipation  of  said 
adjuster's  visit. 

**The  evidence  of  the  plaintiff  tended  to  show  that  at  this 
visit  they  furnished  Mr.  Turner  with  such  knowledge  and  in- 
formation as  they  then  had,  relative  to  the  origin  and  circum- 
stances of  the  fire,  and  also  agreed  as  to  the  amount  and  value 
of  the  property  damaged  and  destroyed  as  shown  by  the  said 
schedule  in  writing  furnished  as  aforesaid;  that  owing  to  the 
fact  that  rumors  were  afloat  in  that  community  in  regard  to 
said  fire  being  of  an  incendiary  origin,  and  with  that  the  plaint- 
iff's name  was  connected,  Mr.  Turner  desired  to  make  some  fur- 
ther inquiry  before  making  a  final  adjustment ;  that  plaintiffs  re- 
quested Mr.  Turner  to  make  a  full  and  thorough  examination, 
and  satisfy  himself  as  to  the  cause  and  origin  of  the  fire;  that 
they  were  ready  and  willing  to  make  a  sworn  statement  relative  to 
said  fire  and  the  property  damaged  and  destroyed,  which,  in  their 
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opinion,  when  made,  would  be  much  greater  in  amount  and 
value  than  was  shown  by  said  schedule. 

"Against  the  objection  and  exception  of  the  defendant,  both 
of  the  plaintiffs  were  permitted  to  testify  that  on  the  occasion 
of  the  aforesaid  visit,  and  in  reply  to  their  declaration  of  a  will- 
ingness to  make  a  sworn  statement,  Mr.  Turner  said  to  them 
that  he  was  satisfied  that  property  to  the  full  amount  of  the 
insurance  had  been  destroyed,  and  that  no  statement  in  writing^ 
sworn  to,  was  required  of  them,  and  that  he  would  see  them 
again  relative  to  said  adjustment  in  a  very  short  time;  that 
when  Mr.  Turner  left  he  carried  away  with  him  the  schedule 
of  property  which  plaintiffs  had  prepared  as  aforesaid,  and 
upon  which  the  valuations  agreed  as  aforesaid  had  been  carried 
out.  The  plaintiffs  did  not  see  Mr.  Turner  until  July,  1887, 
and  after  suit  was  brought. 

''The  defendant  insisted  that  the  plaintiffs  were  not  entitled 
to  recover,  and  that  a  verdict  should  be  directed  for  the  defend- 
ant for  the  following  reasons :    •    •    • 

**3.  Because  the  plaintiffs  did  not  render  to  the  defendant^ 
within  thirty  days  after  the  fire,  a  particular  statement  of  the 
loss,  signed  and  sworn  to  by  the  assured,  as  is  required  by 
paragraph  3  of  the  6th  subdivision  of  the  policy  and  contract  of 
insurance.  And,  further,  that  the  jury  should  be  charged  that 
the  rendering  of  such  a  statement,  sworn  to  by  the  assured,  was 
a  condition  precedent  to  the  plaintiff's  right  to  recover.*' 

On  page  690  of  the  decision  the  court  say,  in  the  fifth  para- 
graph : 

**By  paragraph  three  of  the  sixth  condition  of  the  policy  it 
was  the  duty  of  the  assured  in  case  of  loss  to  furnish  the  de- 
fendant, within  thirty  days,  a  statement  of  the  loss,  signed  and 
sworn  to.    It  is  conceded  that  no    statement  was  furnished.    It 
was  a  condition  precedent  to  a  recovery,  as  it  was  so  provided  by 
the  terms  of  the  policy   (Donahue  v.  Ins.  Co.,  56  Vt.,  374). 
That  the  proofs  of  loss  may  be  waived  by  the  company  is  unques- 
tioned  (Findeison  v.  Metropole  Ins.  Co.,  57  Vt.,  520).     The 
plaintiffs  claimed  upon  the  trial  that  the  proofs  of  loss  were 
waived;   the   jury  so  found.     The   evidence  upon  which  this 
finding  was  based  was  the  testimony  of  the  plaintiffs,  as  to  the 
declarations  of  Turner  and  Cudworth,  who,  as  the  plaintiffs 
claim,  were  acting  as  the  agents  of  the  defendant.    Turner  was 
the  general  agent  of  the  defendant,  having  supervision  of  all  its 
affairs,  and  its  adjuster  of  losses ;  and  unless  restricted  in  his 
authority,  the  plaintiffs  having  notice  thereof,  we  think  had  all 
the  power  of  the  company,  in  the  settlement  of  a  loss,  to  waive 
any  of  the  conditions  of  the  policy. 
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**Cudworth  was  the  local  agent  of  the  company  with  power 
to  receive  proposals  for  insurance,  fix  rates  of  premiums,  and 
issue  policies.  It  does  not  appear  that  he  was  ever  held  out 
by  the  defendant  as  possessing  any  other  authority  or  ever  acted 
in  the  settlement  of  losses. 

**  Having  held  that  Turner  had  authority  to  waive  any  con- 
dition of  the  policy,  the  question  remains  whether  he  could  do 
so  save  in  the  manner  provided  by  the  contract.  One  condition 
of  the  policy  is  that  no  officer,  agent  or  representative  of  the 
company  should  be  held  to  have  waived  any  of  the  conditions 
of  the  policy  unless  such  waiver  was  indorsed  on  the  policy. 
This  provision  was  a  valid  one,  binding  upon  the  parties,  and 
effect  should  be  given  to  it.  While  the  defendant  could  give  its 
oral  consent  to  a  waiver  of  the  statement,  no  officer,  agent  or 
representative  could  consent  unless  the  consent  was  indorsed 
on  the  policy.  This  point  we  think  is  well  taken.  In  Carrigan 
V.  Ins,  Co,,  53  Vt.,  418,  the  contract  provided  that  no  agent 
was  empowered  to  waive  any  of  its  conditions  without  special 
authority,  etc.,  and  it  was  held  that  this  term  referred  to  local 
agents,  not  general  ones,  and  the  case  notes  the  distinction 
between  the  two;  here  the  limitation  is  upon  the  authority  of 
any  officer,  agent  or  representative." 

Substantially  the  limitation  that  is  in  the  policy  in  question. 

**If  Turner  was  not  an  officer,  he  was  certainly  a  represen- 
tative, and  his  want  of  authority  to  waive  any  condition  unless 
by  writing  indorsed  on  the  policy  was  brought  to  the  knowledge 
of  the  plaintiffs  by  the  contract  itself;  and  where  an  agent's 
acts  are  in  excess  of  such  authority  the  principal  is  not  bound. 

**  Where  an  agent  has  apparent  authority  to  do  an  act  his 
principal  is  bound,  and  if  the  latter  claims  that  the  act  is  in  ex- 
cess of  the  agent's  real  authority,  he  should  show  actual  notice 
to  the  party  with  whom  he  deals.  In  the  case  at  bar  the  law 
presumes  notice;  it  is  a  part  of  the  contract,  the  plaintiffs 
agreed  to  it.  Why  should  they  be  released  from  their  agree- 
ment t" 

In  Walsh  v.  Hartford  Fire  Ins,  Co,,  73  N.  Y.,  p.  5,  a  case  re- 
ferred to  by  Judge  Davis  in  the  Traveler's  Insurance  Co.  case, 
the  court  were  called  upon  to  meet  a  question  similar  to  the  one 

involved  in  this  suit,  and  the  court  say,  on  page  9 : 

**The  company  could  itself  dispense  with  this  condition  by 
oral  consent,  as  well  as  by  writing;  and  Carpenter,  unless  spe- 
cially restricted,  would  have  possessed  in  this  respect  the  power 
of  the  principal.    But  the  policy  contains  the  provision  that  no 
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agent  of  the  company  shall  be  deemed  to  have  waived  any  of 
the  terms  and  conditions  of  the  policy  unless  such  waiver  is  in- 
dorsed on  the  policy  in  writing.  This  is  a  plain  limitation  upon 
the  power  of  agents,  and  can  mean  nothing  less  than  that 
agents  shall  not  have  the  power  to  waive  conditions,  except  in 
one  mode,  viz.,  by  an  indorsement  on  the  policy.  The  plaintiff  is 
presumed  to  have  known  what  the  contract  contained,  and  the 
proof  tends  to  the  conclusion  that  this  provision  was  brought  to 
his  notice.  He  saw  fit,  however,  to  accept  the  assurance  of  the 
agent  that  an  entry  in  the  register  was  sufficient.  It  is  difficult 
to  see  how,  upon  the  law  of  contracts  and  agency,  the  plaintiff 
can  recover.  The  entry  in  the  register  was  not  an  indorsement 
on  the  policy.  The  oral  consent  was  an  act  in  excess  of  the 
known  authority  of  the  agent.  The  provision  was  designed  to 
protect  the  company  against  collusion  and  fraud,  and  the  dan- 
gers and  uncertainty  of  oral  testimony.  The  case  seems  to  be  a 
hard  one  for  the  plaintiff;  but  courts  can  not  make  contracts  for 
parties,  nor  can  they  dispense  with  their  provisions." 

Now  if  the  law  in  this  state  is  as  indicated  by  the  decisions  of 
our  Supreme  Court  to  which  I  have  referred  and  the  decisions 
upon  which  the  court  seems  out  of  numerous  other  decisions  to 
base  their  finding,  I  am  unable  to  see  how  it  can  be  claimed 
under  the  evidence  in  this  case  that  there  was  a  waiver  of  this 
provision  of  the  contract  of  insurance  by  Mr.  Meeks.  It  must 
be  borne  in  mind  that  so  far  as  Mr.  !Meeks  is  concerned,  that 
the  testimony  shows  that  on  getting  notice  of  this  fire,  from  the 
agent  of  the  company  at  Swanton,  Mr.  IMeeks  was  sent  to  White- 
house  by  the  company.  In  other  words,  this  loss  was  turned 
over  to  him — that  is  the  effect  of  the  testimony  of  the  company's 
agenty  Mr.  Meister.  lie  described  himself  when  he  went  to 
Whitehouse  as  an  adjuster.  He  is  referred  to  by  Mr.  Meister 
as  the  company's  agent,  as  a  '* state  agent."  But,  in  view  of 
these  authorities,  can  it  be  said  that  although  he  may  have 
given  plaintiff  in  this  action  reason  to  believe  that  he  would  re- 
turn and  take  up  the  consideration  of  the  loss  and  the  adjust- 
ment of  it,  that  the  plaintiff  could  thereupon  sit  down  and 
await  his  return  and  allow  this  sixty  days  to  elapse  and  then 
claim  that  the  company  haa  misled  him  with  reference  to  his 
.  rights?  The  hardship  which  Mr.  Billings  has  suffered  from  the 
loss,  of  course,  can  not  be  overlooked  by  any  person  who  real- 
izes the  situation  that  he  probably  is  in ;  but,  as  between  him  and 
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the  insurance  company,  can  it  be  said  that  he,  without  closing  his 
eyes  to  the  provisions  of  this  contract,  could  have  been  misled 
by  anything  that  Mr.  Meeks  did?  There  is  no  evidence  that 
Mr.  Meeks  told  him  to  wait,  or  suggested  that  he  should  await 
his  return ;  he  told  him  to  get  his  duplicate  bills  and  have  them 
in  readiness,  and  from  that  Mr.  Billings  inferred  that  he  was 
coming  back,  but  it  does  not  appear  from  this  evidence  that 
any  false  representation  was  made  by  Mr.  Meeks  with  reference 
to  his  connection  with  the  company  or  with  reference  to  the 
terms  of  this  contract.  But  even  if  he  had  made  such  false 
representations ;  if  he  had  agreed  to  return  before  the  sixty  days 
had  expired ;  if  he  had  told  ^Ir.  Billings  that  this  particular  pro- 
vision of  the  contract  would  not  be  enforced  against  him  by  the 
company,  he  would  have  done  something  which  the  contract  it- 
self prohibited  him  from  doing,  and  the  company  would  not 
have  been  barred  by  what  he  said.  In  other  words,  the  terms 
of  the  contract  of  insurance  put  Mr.  Billings  on  notice,  and 
the  law  presumes  that  he  knew  at  the  time  that  the  company 
would  not  recognize,  unless  indorsed  upon  the  policy,  any  agree- 
ment made  by  Mr.  Meeks  or  any  oflScer,  agent  or  other  repre- 
sentative of  the  company.  He  was  told  as  plainly  by  this  policy 
of  insurance  that  Mr.  Meeks  could  not  waive  its  sixty  days  pro- 
vision, as  he  was  that  in  case  of  a  fire  and  compliance  with  terms 
of  the  contract  he  would  be  reimbursed  for  his  loss.  The  con- 
tract, the  evidence  shows,  was  itself  referred  to  by  IMr.  Meeks — 
was  called  for  by  him,  and  to  some  extent,  to  what  extent  it 
does  not  clearly  appear,  its  terms  were  discussed ;  and  that  the 
plaintiff  was  criticised  there  by  Mr.  Meeks  in  such  a  way  for  his 
failure  to  do  what  the  policy  required,  that  he  lost  his  temper 
and  threatened  to  hire  a  lawyer  and  bring  a  lawsuit  to  enforce 
his  claims. 

Now,  under  all  of  these  circumstances,  it  seems  to  me  clear 
that  the  plaintiff  has  wholly  failed  to  establish  his  cause  of  ac- 
tion. It  is,  therefore,  my  duty  to  grant  the  motion  that  has 
been  made ;  the  jury  will  be  directed  to  return  a  verdict  for  the 
defendant. 
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KXACnON  FROM  A  GAS  COMPANY  AS  A  OONDmON  POIL 

CRANTINC  A  ntANGMSft. 

[Common  Pleas  Court  of  Franklin  County.] 

The  City  of  (Columbus  v.  The  Columbus  Gas  CoicPAinr. 

Decided,  February  24,  1904. 

Franchise — For  the  Use  of  Streets — Municipality  Without  Potoer  to 
Exact  Payment  for,  as  a  Revenue  Measure — Such  a  Requirement 
Must  J>e  Based  on  Police  Power^--Estoppel  Against  the  Company 
Arises,  When. 

1.  The  title  of  a  municipality  in  its  streets  is  held  in  trust  for  the 

benefit  of  the  public,  and  is  an  estate  which  can  not  be  sold. 

2.  It  follows,  therefore,  that  a  municipality  ia  without  power,  as  a 

revenue  measure,  to  require  a  public  service  corporation,  such  as 
a  gas  company,  to  pay  into  the  city  treasury  a  portion  of  its 
earnings. 

3.  If  such  an  exaction  is  made,  it  must  be  based  on  the  police  power 

with  which  it  would  be  competent  for  the  Legislature  to  invest 
municipalities  for  the  purpose  of  providing  for  such  Inspection 
and  supervision  on  the  part  of  the  city  authorities,  as  will  guard 
the  public  against  the  dangers  which  arise  from  the  manufacture 
and  distribution  of  such  an  agency  as  gas. 

4.  After  complying  with  such  a  requirement  for  a  number  of  years, 

it  does  not  lie  in  the  mouth  of  a  gas  company,  while  continuing 
to  enjoy  the  franchise  thus  obtained,  to  deny  the  right  of  the  city 
to  collect  the  stipulated  amount,  provided  the  sum  named  in  the 
franchise  is  reasonable  In  view  of  the  supervision  required. 

5.  Upon  submission  on  demurrer,  the  court  will  presume  that  public 

officials  have  performed  their  duty  in  the  premises,  and  that 
|4,000  a  year  is  a  reasonable  sum  to  be  paid  for  such  supervisory 
service  in  the  city  of  Columbus. 

BlOOER,  J. 

Plaintiff  in  this  case  avers  that  it  granted  by  ordinance  ac- 
cording to  law,  on  June  27,  1892,  to  The  Columbus  Gas  Light 
&  Coke  Company,  its  successors  and  assigns,  the  privilege  of 
laying  and  maintaining  pipes  in  the  streets  and  alleys  of  the 
city  for  the  purpose  of  supplying  gas  to  the  consumers  thereof, 
and  attaches  a  copy  of  the  ordinance  to  the  petition  and  makes 
it  a  part  thereof. 
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It  is  stated  that  in  October,  1892,  The  Columbus  Gas  Light 
&  Coke  Company  by  and  with  the  consent  of  the  city  transferred 
and  assigned  all  its  rights  and  interest  in  said  privilege  to  the 
defendant,  The  Columbus  Gas  Company,  which  is  now  operat- 
ing under  the  said  privilege,  and  is  and  hasi  enjoyed  since  the 
transfer  all  the  benefits  and  privileges  conferred  upon  The  Co- 
lumbus Gas  Light  &  Coke  Company  by  the  said  ordinance. 

It  is  then  averred  that  the  said  privileges  were  granted  upon 
the  condition  that  The  Columbus  Gas  Light  &  Coke  Company;. 
its  successors  and  assigns,  should  annually  pay  to  the  city  of 
Columbus  for  the  benefit  of  the  gas  and  light  fund  of  the  city 
the  sum  of  $4,000,  the  first  payment  to  be  made  at  the  time 
the  ordinance  took  effect  and  the  other  payments  to  be  made 
annually  thereafter. 

It  is  further  averred  that  the  maximum  price  which  the  com- 
pany  should  sell  its  gas  for  the  ten  years  next  following  the 
passage  of  the  ordinance  was  fixed  by  the  ordinance.  It  is  then 
averred  in  compliance  with  the  provisions  of  the  contract  The 
Columbus  Gas  Light  &  Coke  Company  and  The  Columbus  Gas 
Company  paid  to  the  city  ten  annual  payments,  and  that  the 
last  payment  was  made  on  July  8,  1901,  which  amount  was  for 
the  year  beginning  on  July  1,  1901,  and  ending  June  30,  1902, 
and  that  no  further  payments  have  been  made,  and  that  the 
two  annual  payments  amounting  to  the  sum  of  $8,000  are  due 
and  unpaid;  that  the  defendant  has  neglected  and  refused  to 
pay,  and  still  refuses,  although  demand  has  been  made  therefor. 

It  is  averred  that  for  more  than  ten  years  last  past  the  de- 
fendant has  exercised  and  enjoyed  the  privileges  granted  and 
has  been  furnishing  gas  to  the  citizens  of  Columbus  at  the  price 
fibced  in  the  ordinance,  and  is  now  exercising  and  enjoying  these 
privileges.  And  it  is  further  stated  that  the  city  council  has 
passed  no  ordinance  fixing  the  price  to  be  charged  by  the  defend- 
ant for  gas  other  than  the  ordinance  passed  June  27,  1892. 
Then  follows  the  prayer  for  the  judgment  against  the  defendant 
in  the  sum  of  eight  thousand  dollars  with  interest.  To  this 
petition  the  defendant.  The  Columbus  Gas  Company,  has  filed 
a  general  demurrer. 
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The  case  has  been  elaborately  argued  in  the  briefs  furnished 
by  counsel.  Counsel  for  the  defendant  in  a  memorandum  at- 
tached to  the  demurrer  state  that  they  rely  upon  the  following 
principles:  that  the  plaintiff  has  no  power  to  exact  a  revenue 
from  the  defendant  for  the  use  of  its  streets;  that  the  plaintiff 
holds  whatever  interest  it  has  in  the  streets  in  trust  for  the 
people,  and  that  the  trustee  has  no  right  to  use  the  trust  property 
for  its  own  benefit;  that  a  municipal  corporation  has  no  pro- 
prietary interest  or  rights  in  its  streets  for  the  use  of  which 
it  can  exact  compensation;  that  there  was  no  consideration  to 
support  the  requirement  or  condition  of  the  contract  which 
bound  the  defendant  to  pay  to  the  city  the  sum  of  four  thousand 
dollars  annually. 

It  is  further  objected  that  the  ordinance  upon  which  the  plaint- 
iff bases  its  claim  is  void  for  the  reason  that  it  contains  two 
separate  and  distinct  subjects. 

I  think  there  can  be  no  question  of  the  correctness  of  the 
defendant's  position  that  the  city  has  no  power  to  exact  or  re- 
quire a  public  service  corporation,  such  as  a  gas  company,  to 
pay  a  portion  of  its  earnings  into  the  city  treasury  for  the 
purpose  of  raising  revenue.  By  dedication  or  condemnation  the 
city  obtained,  it  is  true,  the  fee  in  its  streets,  but  this  it  holds 
in  trust  for  the  benefit  of  the  public  and  acquires  no  estate  or 
interest  which  it  can  sell.  This  is  settled  in  this  state  by  the 
decision  in  the  case  of  Zanesville  v.  The  Zanesville  Telegraph 
&  Telephone  Company,  64  Ohio  State,  67.  If,  therefore,  it 
appears  clearly  from  the  averments  of  the  petition  that  this 
exaction  or  requirement  that  the  defendant  pay  into  the  city 
treasury  the  sum  of  four  thousand  dollars  annually  was  imposed 
as  a  condition  of  the  grant  for  the  purpose  of  raising  revenue 
for  the  city  of  Columbus,  it  can  not  be  upheld  and  the  city  must 
fail  unless  the  defendant  be  estopped  to  make  this  defense. 

First.  Does  it  clearly  appear  from  the  averments  of  the 
petition  that  it  was  intended  for  a  revenue  measured  It  is 
argued  that  this  clearly  appears  from  the  fact  that  it  is  pro- 
vided that  it  be  paid  into  the  heating  and  lighting  fund  of  the 
city.  The  further  point  is  made  that  the  ordinance  specifically 
provides  that  the  gas  company  shall  relay  and  replace  all  pave- 
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ments  taken  up  and  put  them  in  as  good  condition  as  before 
they  were  taken  up,  and  that  it  shall  preserve  the  city  harmless 
from  all  damages  caused  or  expenses  that  may  be  incurred  on 
account  of  anything  done  by  the  company,  and  to  defend  all 
actions  brought  against  the  city  by  persons  or  corporations 
claiming  damages  on  account  of  the  creation  or  maintenance 
of  the  plant.  This,  it  is  said,  requires  the  company  to  make 
C^od  all  losses  which  may  arise  from  its  creation  and  mainte- 
nance, and  that  the  four  thousand  dollars  must  be  purely  for 
revenue  purposes. 

If  this  exaction  on  the  part  of  the  city  of  a  sum  to  be  paid 
annually  into  the  city  treasury  can  be  upheld  and  the  defendant 
compelled  to  pay,  it  must  rest  upon  the  principle  that  the  sum 
80  stipulated  to  be  paid  is  a  reasonable  and  proper  exercise  of 
the  police  power  under  the  authority  granted  to  the  city  by 
Section  3550  to  grant  the  use  of  its  streets  to  gas  companies 
under  such  reasonable  regulations  as  they  prescribe.  I  am  clear 
that  this  term  ** regulation"  can  not  be  so  construed  as  to  au- 
thorize municipalities  to  do  what  the  Supreme  Court  says  they 
have  no  right  to  do,  to-wit,  to  sell  to  gas  companies  the  right 
to  use  the  streets  as  a  source  of  revenue  to  the  city.  It  is  doubt- 
ful whether  it  is  sufScient  to  authorize  the  city  to  exact  the  pay- 
ment of  a  sum  annually  as  a  condition  of  the  grant.  It  clearly 
empowered  the  city  to  impose  such  restrictions  and  conditions 
upon  the  company  as  to  the  use  of  the  streets  as  would  tend  to 
protect  the  public  from  the  danger  incident  to  the  construction 
and  maintenance  of  its  lines  in  the  streets.  But  there  is  here 
no  specific  grant  to  the  city  of  the  right  to  exact  the  payment 
of  any  sum  for  any  purpose.  It  is  not  a  license  for  there  is  no 
provision  in  the  statute  law  of  the  state  which  authorizes  a 
municipal  corporation  to  charge  and  collect  a  license  fee  of  gas 
companies.  I  do  not  find  any  statutory  warrant,  therefore,  for 
the  requirement  that  the  defendant  should  pay  a  stipulated  sum 
to  the  city  as  a  condition  for  granting  to  it  the  use  of  the  streets. 

I  think,  however,  it  will  not  be  seriously  questioned  that  the 
Legislature  might  very  properly  empower  the  city  to  require  a 
gas  company  to  pay  into  the  city  treasury  annually  or  at  some 
other  stated  interval  such  sums  as  would  provide  such  inspec- 
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tion  and  supervision  on  the  part  of  the  city  authorities  as  might 
be  necessary  to  guard  the  public  against  the  dangers  arising 
from  the  manufacture  and  distribution  of  such  an  agency  as 
gas.  This  would  be  a  proper  exercise  of  the  police  i)ower.  By 
dedication  or  condemnation,  as  I  have  said,  the  city  obtains, 
it  is  true,  a  fee  in  the  streets,  but  this  it  holds  in  trust  solely 
for  the  benefit  of  the  public.  It  does  not  thereby  acquire  any- 
thing which  it  can  sell  and  thus  derive  a  benefit  to  itself  from 
the  trust.  It  holds  the  streets  in  trust  for  the  public,  for  use 
by  the  public  as  a  highway.  But  in  the  exercise  of  the  police 
power  I  have  no  doubt  that  the  Legislature  could  empower  the 
city  to  collect  from  a  gas  company  such  a  sum  as  would  be 
reasonably  sufficient  to  cover  the  expense  to  the  city  of  proper 
inspection  and  supervision  so  as  to  properly  carry  out  this  trust 
and  protect  the  public  in  the  use  of  the  streets  against  the  dan- 
gers arising  from  the  construction  and  maintenance  of  the  de- 
fendant's pipes  in  the  streets  and  alleys  and  other  public  places 
and  houses  of  the  city. 

Now  the  defendant  has  been  in  the  enjoyment  of  this  franchise 
for  more  than  ten  years  last  past.  For  ten  years  it  paid  the 
sum  provided  for  in  the  contract.  It  has  at  all  times  been  in  the 
enjoyment  of  the  franchises  granted  and  is  now  in  the  enjoy- 
ment of  that  franchise.  Can  it  while  in  the  enjoyment  of  this 
franchise  or  grant  refuse  to  carry  out  the  contract  stipulation 
for  the  payment  of  this  $4,000  per  annum  ?  In  other  words,  is 
the  defendant  estopped  in  this  case  to  set  up  the  want  of  power 
on  the  part  of  the  city  to  require  this  condition  so  long  as  it 
continues  to  enjoy  the  franchise  granted.  Now  it  is  clear,  I  think, 
that  if  this  provision  of  the  contract  is  for  revenue,  as  I  have 
said,  that  there  can  be  no  estoppel.  Courts  will  never  assist 
either  party  to  enforce  a  contract  which  is  against  public  policy 
and  in  my  opinion  it  is  against  public  policy  to  permit  a  munic- 
ipal corporation  to  make  a  grant  of  the  use  of  its  streets  for 
such  a  purpose,  a  source  of  revenue.  As  a  trustee  it  is  the  duty 
of  the  city  to  obtain  the  best  terms  possible  for  the  consumers 
of  gas.  This  is  inconsistent  clearly  with  the  requirement  that  * 
the  gas  company  shall  pay  a  portion  of  its  receipts  into  the  city 
treasury  as  a  consideration  for  the  grant.     This  revenue  which 
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the  city  derives  from  the  gas  company  must  be  paid  by  the 
consumers  of  gas,  and  the  larger  the  sum  exacted  the  larger  the 
price  that  must  be  charged  per  thousand  cubic  feet  of  gas.  It 
would  be  contrary  to  public  policy  to  permit  a  municipal  cor- 
poration to  thus  deal  with  its  trust.  For  I  think  it  would  be 
just  as  clearly  consistent  with  public  policy  to  authorize  a 
municipal  corporation  by  legislative  act  to  collect  such  a  sum 
as  would  be  reasonably  sufficient  to  provide  for  the  proper  in- 
spection and  to  safeguard  the  public  against  the  dangers  of  the 
use  of  gas.  Against  such  a  requirement,  although  the  city  may 
not  be  authorized  by  law  to  impose  it,  yet  not  being  opposed 
to  public  policy,  I  think  it  does  not  lie  in  the  mouth  of  the 
defendant  while  continuing  to  enjoy  the  franchise  to  object  that 
the  city  did  not  have  the  right  to  require  it.  This  is  the  dis- 
tinction which  the  Supreme  Court  of  Indiana  makes  in  the  case 
of  Muncie  Gas  Company  v.  The  City  of  Mimcie,  60  Law  Reports 
Annotated,  822.  The  rule  is  thus  stated  by  Judge  Gillett,  in  the 
opinion : 

"Without  attempting  to  cover  the  whole  ground  it  may  be 
^aid  that  if  a  contract  is  of  such  character  that  had  the  corpora- 
lion  at  once  proceeded  to  exact  it,  its  act  would  have  been  con- 
trary to  public  policy  or  expressly  or  impliedly  prohibited  by 
statute,  or  would  in  any  degree .  disable  the  corporation  from 
the  performance  of  its  statutory  duties,  the  undertaking  can 
not  be  enforced  by  either  party.  To  this  extent  the  cases,  Eng- 
lish, federal  and  state  are  in  reasonable  harmony*'  (Citing 
cases). 

On  the  other  hand,  we  have  a  number  of  cases,  commencing 
with  the  leading  case  of  State  Board  of  Agriculture  v.  Citizens 
Street  Railroad  Company,  47  Indiana,  407;  17  American  Re- 
ports, 72,  in  which  it  is  held  on  the  principle  of  equitable  es- 
toppel that  where  there  is  a  mere  defect  of  power  upon  the  part 
of  the  corporation  to  enter  into  a  contract  the  defendant  while 
enjoying  the  benefit  of  the  contract  shall  not  be  permitted  to 
raise  the  question  as  to  the  power  of  the  corporation.  Citing 
cases. 

'*As  to  cases,  however,  of  mere  defects  of  power,  we  think  it 
should  be  held  in  accordance  with  the  clear  weight  of  authority 
in  the  United  States  that  while  the  defendant  maintains  the 
benefit  of  the  contract  the  state  alone  can  raise  the  question." 
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But  it  is  said  the  contract  itself  provides  every  safeguard  in 
this  case  necessary  to  protect  the  public  and  that  this  is  mani- 
festly only  a  revenue  measure.  But,  notwithstanding  these  pro- 
visions which  require  the  defendant  to  put  the  streets  again  in 
good  condition  when  they  are  opened  and  to  protect  the  city 
against  damages  which  may  result  from  the  defendant's  opera- 
tions in  the  city,  the  city  as  a  trustee  of  the  public  is  not  exempt 
by  reason  of  this  undertaking  on  the  part  of  the  defendant  from 
seeing  to  it  that  its  streets  and  alleys  and  other  public  places 
are  kept  safe  for  the  public  and  in  other  ways  to  protect  the 
public. 

Section  2484,  Revised  Statutes,  privides  that : 

"The  council  of  any  corporation  in  which  gas  works  may  be 
constructed,  may  provide,  by  ordinance,  for  the  appointment 
of  an  officer,  to  be  known  as  inspector  of  gas,  whose  duty  it  shall 
be  to  inspect  all  gas  and  gas  meters,  and  certify  the  correctness 
of  all  bills  against  consumers  of  gas,  make  photometric  tests, 
and  perform  such  other  duties  as  may  be  prescribed  by  ordi- 
nance; and  the  council  shall  fix  his  compensation." 

Here  is  a  provision  for  the  expense  of  the  salary  of  the  officer 
and  doubtless  incidental  expenses  must  be  incurred.  Gas,  of 
course,  is  a  dangerous  element  unless  it  be  handled  with  care. 
In  view  of  that  fact  Section  4238-2  provides  that  in  the  erection 
of  buildings  **the  warming  and  lighting  apparatus  shall  be  ar- 
ranged and  constructed  so  as  to  be  safe  against  explosion  or  fire. '' 

Section  2474  provides  that— 

**The  city  council  may  invest  the  fire  engineer  or  any  other 
officer  of  the  fire  or  police  department  with  the  power,  and  im- 
pose on  him  the  duty,  to  be  present  at  all  fires,  investigate  the 
cause  thereof,  examine  witnesses  and  compel  their  attendance 
and  production  of  books  and  papers,"  etc. 

And  the  next  section  provides  that  he  may  "enter  for  the  pur- 
pose of  examination  any  building  which,  in  his  opinion,  is  in 
danger  from  fire;  and  he  shall  report  his  proceedings  to  the 
council  at  such  times  as  may  be  required." 

And  Section  2476  provides  that  he  shall  receive  such  com- 
pensation as  council  may  prescribe. 

Here  again  is  another  provision  for  expenses  to  guard  against 
fire  for  which  gas  unless  handled  with  care  is  one  of  the  common 
causes. 
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Then  there  is  the  provision,  Section  1545-207,  for  the  appoint- 
ment of  a  building  inspector  and  a  plumbing  inspector.  While 
he  is  not  denominated  in  that  act  as  it  stood  at  the  time  of  the 
making  of  this  contract,  inspector  of  plumbing  and  gas,  by  Sec- 
tion 1545-142  passed  the  same  year  that  this  contract  was  made, 
he  is  denominated  inspector  of  plumbing  and  gas  fitting.  It 
is  evident  therefore  as  the  law  stood  when  this  contract  was  made 
cities  were  authorized  to  make  such  inspection  as  to  safeguard 
the  public  against  the  dangers  arising  in  the  use  of  gas,  and  that 
this  imposed  an  expense  upon  the  city,  expenditure  of  money,  to 
reimburse  itself  and  as  a  purely  police  regulation  I  have  no  doubt 
that  the  Legislature  might  authorize  the  city  to  collect  such  sum 
as  would  be  reasonably  sufficient  to  reimburse  it  for  the  expense 
of  such  inspection,  and  that  such  a  law,  if  passed,  would  not  be 
contrary  to  public  policy  but  in  accord  with  sound  public  policy ; 
and  in  such  case,  therefore,  I  am  of  opinion  that  while  it  con- 
tinues to  enjoy  the  franchises,  it  is  estopped  to  say  that  the  city 
was  without  power  to  require  payment  of  a  sum  reasonably 
sufficient  to  reimburse  it  for  those  necessary  and  proper  ex- 
penses. What  the  amount  of  this  expense  might  reasonably 
be  expected  to  be  at  the  time  the  contract  was  entered  into  can 
not  be  determined  upon  this  submission  but  upon  the  principle 
that  public  officials  are  presumed  to  have  performed  their  duty 
until  the  contrary  is  made  to  appear ;  I  think  the  court  can  not 
assume  upon  this  submission  upon  demurrer  that  the  require- 
ment for  the  payment  of  this  money  was  intended  as  a  source 
of  revenue,  and  therefore  against  public  policy,  but  rather  as  a 
requirement  that  the  defendant  should  pay  such  a  sum  as  would 
be  reasonably  necessary  to  provide  this  proper  inspection  which 
the  law  seems  to  provide  and  which  would  not  be  contrary  to 
public  policy.    Johnson  v.  Philadelphia,  60  Penn.  State,  445. 

I  think  the  ordinance  contains  only  one  subject,  to-wit,  the 
grant  of  the  franchise  on  the  use  of  the  streets.  The  demurrer 
must,  therefore,  be  overruled. 

Butler,  Keating  &  Marshall,  for  plaintiff. 

DeWiit  &  Hubbard,  for  defendant. 
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APPROPRIATION  BY  ON£  RAILWAY  COMPANY  Or  THR  LAMOS 

OP  ANOTHRR. 

[  Probate  Coart  of  Jefferson  County.  ] 

The  Steubenville  &  Toronto  Railway  Company  v.  The 
Cleveland  &  Pittsburgh  Railway  Company  et  al. 

Decided,  June  22,  1903. 

Eminent  Domain — Railtoays — Necessity  for  Appropriation — Present 
Needs — Future  Requirements — Efforts  to  Agree — A  Definite  Offer 
to  Purchase  Necessary. 

1.  A  railroad  company  proposing  to  appropriate  the  land  of  another 

company  longitudinally  must  establish  an  urgent  necessity  for  the 
land. 

2.  Where  it  is  shown  to  be  absolutely  necessary  that  the  plaintiff  com- 

pany have  the  land  it  seeks  to  appropriate  in  order  to  build  Its 
road,  and  the  defendant  company  does  not  require  it  for  immedi- 
ate use,  and  can  so  arrange  its  tracks  as  to  avoid  using  it  for  a 
long  period  to  come,  the  right  to  appropriate  will  be  held  to 
exist 

3.  In  order  to  establish  a  failure  to  agree,  it  must  appear  that  an  ex- 

plicit ofFer  was  made  of  a  definite  amount  of  money  for  a  definite 
amount  of  land. 

Kerb,  J. 

This  case  as  instituted  in  this  court  is  for  the  appropriation 
by  condemnation  proceedings  by  the  plaintiff,  The  Steuben- 
ville &  Toronto  Railway  Company,  for  the  construction  of  its 
railroad,  lands  of  the  defendant  company,  The  Cleveland  &  Pitts- 
burgh Railroad  Company,  as  described  in  plaintiff's  three  peti- 
tions, embracing  four  different  tracts  of  land,  two  of  which 
tracts  have  been  purchased  by  the  defendant  company  since  the 
filing  of  plaintiff's  petition  for  the  appropriation  of  the  same 
from  the  defendant  in  two  similar  suits  previously  brought  by 
said  plaintiff  company,  viz.,  Hannah  Nee  and  the  TurnbuU 
heirs,  and  for  the  rights  of  the  said  grantor  defendants,  Hannah 
Nee  and  the  TumbuU  heirs,  the  defendant  company  has  been 
herein  substituted. 

It  is  claimed  by  the  plaintiff  company  that  it  is  necessary  for 
it  to  have  the  lands  described  in  its  petitions,  for  the  construc- 
tion, maintenance  and  operation  of  its  railroad. 

It  is  claimed  by  defendant  company  that  plaintiff  has  no  legal 
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right  to  appropriate  the  same,  as  said  lands  are  necessary  for  its 
use  and  the  enlargement  of  its  railroad  facilities,  as  demanded 
by  the  industrial  increase  in  the  Ohio  valley  in  and  about  this 
city  and  Toronto. 

This  case  in  some  particulars  raises  a  new  question  in  rail- 
road building  in  this  state,  and  one  which  has  not  been  adjudi- 
cated very  definitely  in  Ohio ;  but  other  states  furnish  us  prece- 
dents for  our  guidance  in  this  particular. 

The  statutes  of  Ohio  require  that  a  railroad  company  seeking 
to  appropriate  to  its  use  lands  of  corporations  and  persons,  must 
show :  First,  That  it  is  a  corporation  legally  organized  and  char- 
tered by  the  proper  authorities  of  the  state ;  second,  that  it  has 
failed  to  agree  with  the  owners  for  the  lands  desired;  third, 
that  the  lands  sought  are  necessary  for  its  purpose  in  the  con- 
struction, maintenance  and  operation  of  its  railroad. 

The  two  first  mentioned  requirements  are  conceded  by  the 
defendant  company  and  the  court  so  finds,  except  in  one  in- 
stance hereafter  mentioned,  in  that  part  of  this  case  pertaining 
to  the  Tumbull  property,  as  to  the  disagreement  of  the  par- 
ties. 

The  necessity  of  plaintiff  for  said  lands  described  in  its 
petition  is  the  real  issue  in  this  case.  The  plaintiff  has  gone 
further  in  this  case  to  show  its  necessity  for  said  lands  than  is 
ordinarily  done.  It  has  gone  so  far  as  to  show  the  necessity 
of  the  building  of  the  road  to  meet  the  trade  demands  of  the 
community.  "While  that  has  not  been  held  as  essential  by  the 
court,  yet  it  was  not  objected  to  by  the  defendant's  counsel 
and  was  allowed  to  go  in  as  testimony  in  this  case. 

As  to  the  plans  of  the  plaintiff  company  in  the  construction 
of  its  road,  as  shown  by  its  plats  and  the  testimony,  it  seems  that 
the  lands  sought  herein  are  necessary  for  its  construction,  but 
is  its  necessity  such  as  to  justify  the  taking  of  the  lands  of  the 
defendant  company,  is  the  vital  question  in  this  case. 

It  has  been  shown  in  the  court  reports  cited  by  plaintiff  in  the 
syllabi,  that:  **A  railroad  appropriating  to  its  use  the  lands 
of  another  railroad  company  must  show  its  needs  are  so  abso- 
lute that  without  such  appropriation  the  grant  of  such  company 
will  be  defeated.*'  **That  it  is  necessary  for  the  proper  exer- 
cise of  its  franchise,"  etc.    ''Lands  held  by  a  railroad  corpora- 
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tion  but  not  used  for,  or  necessary  to  a  public  use,  may  be  taken 
by  another  similar  corporation  for  railroad  purposes  as  if  held 
by  an  individual  owner.'*  **The  mere  fact  that  a  railroad 
company  may,  in  the  future,  require  for  a  double  track  a  por- 
tion of  its  right  of  way  not  occupied  by  its  road-bed,  does  not 
preclude  the  condemnation  of  the  unoccupied  part  by  another 
company."  **The  property  belonging  to  a  railroad  company 
and  not  in  actual  use,  or  necessary  to  the  proper  exercise  of  the 
franchise  thereof,  may  be  taken  for  the  purpose  of  another  rail- 
road." In  Ohio  the  rule  is  well  established  that  a  second  ap- 
propriation of  land,  formerly  appropriated  by  a  public  use,  can 
not  be  made  when  the  second  appropriation  is  inconsistent  with 
the  first  and  intends  to  deprive  the  corporation  on  first  acquir- 
ing such  public  use  of  the  full  and  free  enjoyment  thereof." 
*'It  is  a  generally  acknowledged  fact  that  when  a  corps  of  engi- 
neers establish  a  line,  that  that  is  the  one  adopted  and  not  in* 
terfered  with  by  the  courts." 

Those  cited  by  defendant  are  as  follows,  as  read  from  the 
syllabi:  **It  is  a  well  established  rule  that  property  already 
appropriated  in  the  proper  exercise  of  the  power  of  eminent 
domain,  can  not  be  taken  for  another  public  use  which  will 
wholly  defeat  or  supercede  the  former  use.  Land  already  ac- 
quired by  one  railroad  corporation  and  held  for  the  necessary 
enjoyment  of  its  essential  franchises,  caA  not  be  condemned  and 
appropriated  in  the  usual  way  by  another  corporation ;  second, 
a  railroad  can  only  acquire  and  hold  the  amount  of  real  estate 
commensnrate  with  its  necessities,"  etc. 

It  is  to  be  seen  by  the  citations  of  both  parties  that  they  are 
lai^ly  similar.  Testimony  has  been  offered  here  by  the  plaintiff 
to  show  its  necessity  for  the  lands  mentioned  in  its  petition.  The 
defendant  company  has  offered  testimony  to  show  that  it  is  very 
necessary  for  it  to  retain  said  lands  as  they  now  stand,  for  its 
enlargement  of  main  tracks  and  yards  for  the  carrying  on  of  its 
increasing  business. 

The  testimony  shows  that  defendant  company  acquired  two 
of  said  four  tracts  of  land  sought  to  be  appropriated,  after  the 
filing  of  plaintiff's  petition— from  Hannah  Nee  and  the  Turn- 
bull  heirs,  who  were  previously  made  defendants  in  similar  suits 
for  the  appropriation  of  said  lands.    It  has  been  shown  that  the 
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defendant  purchased  from  said  Hannah  Nee  her  entire  tract  of 
land  of  —  acres,  through  which  it  had  a  right  of  way  of  —  feet 
and  had  been  operating  its  road  for  over  forty  years. 

Upon  a  personal  examination  of  these  tracts  of  land  it  will 
be  seen  at  the  Nee  tract  that  it  is  not  necessary  for  the  defend- 
ant company  to  have  the  same  for  the  construction  of  its  yards 
as  shown  by  the  testimony  offered  by  it.  The  plaintiff's  pro- 
posed tracks  diverge  from  defendant's  present  right  of  way  soon 
after  entering  on  said  tract  and  leaves  room  for  the  yards  as 
desired  by  the  defendant  company  between  said  right  of  way, 
except  with  some  slight  alterations  they  may  have  to  make  and 
not  interfere  with  their  desired  yards  or  any  desired  changes 
they  may  have  to  make.  It  shows  also  that  they  can  double 
track  their  road  and  make  any  changes  desired,  and  not  be  in- 
terfered with  at  this  point  by  the  plaintiff  company;  and  that 
said  defendant  company  has  never  used  any  part  of  the  land  in 
controversy  in  the  operation  of  its  railroad,  and  the  testimony 
shows  that  there  is  plenty  of  room  for  the  defendant  company  to 
build  three  tracks  on  their  present  right  of  way  and  the  necessity 
for  any  more  tracks  has  not  been  shown  to  the  satisfaction  of 
the  court. 

And  it  has  been  shown  to  the  satisfaction  of  the  court  that 
the  plaintiff  company,  in  the  construction  of  its  road,  would  not 
encroach  on  the  said  defendant  company's  privileges  for  any 
necessary  desired  changes  by  it 

At  the  tract  south  of  South  street  in  this  city,  or  what  has 
been  designated  as  the  South  street  tract,  a  narrow  strip  of 
land  of  defendant  company  lies  eastward  of  its  present  yards 
and  has  never  been  used  by  it,  and  this  plaintiff  company's  pro- 
posed tracks  will  come  very  close  to  the  yards  of  defendant 
company,  but  that  other  lands  near  by  are  available  for  enlarged 
yards  of  defendant  company  and  it  does  not  seem  that  it  would 
be  necessary  to  enlarge  its  yards  eastward  and  where  the  plaint- 
iff company  contemplates  building  its  road,  and  an  extension 
in  that  direction  would  give  so  little  in  addition  to  the  present 
yards  that  it  would  hardly  be  worth  while  to  change  the  pres- 
ent yards  and  build  the  same. 

From  the  authorities  cited  it  is  shown  that  a  railroad  com- 
pany building  a  track  and  appropriating  land  of  another  rail- 
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road  company  longitudinally,  must  show  a  great  necessity  for 
the  land  taken.  It  appears  that  at  this  point  the  plaintiff 
company  could  not  at  all  be  able  to  construct  its  railroad  with- 
out the  lands  they  are  seeking  to  appropriate,  and  that  the  same 
is  absolutely  necessary  for  the  construction  of  plaintiff's  road. 

The  same  condition  exists  at  the  Castner  land,  for  there  the 
location  of  the  plaintiff  company's  road  is  largely  over  the 
river  bank  and  partly  in  the  river  at  low  water  mark,  and,  of 
course,  has  never  been  used  by  defendant  company  in  the  opera- 
tion of  its  railroad. 

It  will  be  seen  by  this  that  it  is  absolutely  necessary  that 
this  plaintiff  company,  in  order  to  build  its  railroad,  should 
have  the  lands  it  seeks  to  appropriate,  and  that  the  defendant 
company  is  not  needing  the  same  to  meet  the  necessities  for 
enlai^ng  and  operating  its  road. 

As  to  the  Tumbull  tract,  some  new  phases  arise.  A  part  of 
this  tract  has  been  purchased  by  defendant  company  after  the 
filing  of  its  petition.  The  petition  shows  that  the  plaintiff  com- 
pany filed  a  petition  for  the  appropriation  of  all  lands  be- 
longing to  the  Tumbull  estate  east  of  the  Cleveland  &  Pittsburgh 
Railroad  Company. 

The  testimony  of  the  parties  as  to  this  tract  of  land  shows 
that  there  is  considerable  variance  and  controversy  as  to  the 
sufficient  effort  of  plaintiff  company's  agents  to  purchase  the 
land,  and  their  final  disagreements  as  required  by  the  statutes. 
It  is  stated  by  plaintiff's  attorneys  and  agents  that  an  offer  was 
made  for  sixty  feet  at  one  time  and  eighty  feet  at  another  time. 
The  witnesses,  Captain  Oliver  and  Mrs.  Oliver,  his  wife,  and  the 
only  parties  and  owners  with  whom  any  conversation  was  had 
regarding  said  tract,  say  that  they  had  no  understanding  that 
any  amount  was  offered  for  the  whole  tract  as  described  in 
plaintiff's  petition,  or  that  any  fixed  sum  was  mentioned  for 
the  eighty  foot  tract  or  the  sixty  foot  tract,  or  that  plaintiff 
offered  or  said  that  they  would  have  given  a  thousand  dollars 
for  a  thirty-five  foot  strip,  of  which  the  Pennsylvania  or  The 
Geveland  &  Pittsburgh  Railroad  had  then  optioned. 

To  meet  the  demands  of  the  statute  regarding  the  disagree- 
ment as  to  offers,  there  must  of  necessity  bo  a  definite  under- 
standing as  to  a  proposition  by  the  parties.    The  fact  that  there 
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is  a  misunderstanding  now  as  to  the  amount  offered  precludes 
the  idea  of  a  strict  disagreement.  A  proposition  should  be  made 
in  cases  of  this  kind  for  a  definite  amount  of  ground  for  a 
definite  sum  of  money.  The  appropriating  company  should  be 
confined  to  the  amount  of  land  mentioned  in  its  petition,  and 
the  amount  of  money  offered  should  be  clear  and  explicit,  so  that 
the  defendant  can  be  clear  about  their  disagreement. 

In  this  case  plaintiff  asks  to  grant  its  petition  and  admit  its 
plat  as  to  the  Tumbull  property.  That  would,  of  necessity, 
change  the  conditions  of  the  opportunities  in  offering  to  pur- 
chase the  same  and  make  it  inconsistent  with  an  effort  to  pur- 
chase by  plaintiff  and  a  disagreement  of  the  parties. 

The  testimony  shows  that  considerable  of  a  controversy  was 
had  by  the  Tumbull  heirs,  the  agents  and  attorne3rs  of  the 
plaintiff  company,  but  the  fact  that  they  disagreed  on  any  sum 
being  offered  in  an  effort  to  purchase  shows  that  there  wasn't 
sufficient  caution  or  explicit  attention  given  to  the  offers  to  pur- 
chase the  same.  From  reading  the  testimony  I  am  more  con- 
vinced on  that  point  than  when  I  heard  the  testimony  given. 

Prom  the  testimony  of  the  whole  case  I  find  the  preliminary 
questions  in  favor  of  the  plaintiff  company,  except  as  to  the 
Tumbull  property,  and  in  that,  upon  examination  of  the  tes- 
timony, I  am  constrained  to  sustain  defendant's  motion  to  dis- 
miss the  suit  as  to  the  Tumbull  heirs,  except  I  find  in  favor  of 
the  plaintiff  company  as  against  the  defendant  company  on  that 
part  as  purchased  by  said  defendant  company  from  the  Tumbull 
heirs,  as  testimony  that  has  been  produced  clearly  shows  that 
after  the  purchase  of  said  land  by  the  defendant  company  that 
plaintiff  company  offered  to  purchase  the  same  from  said  de- 
fendant company  and  that  a  proper  disagreement  was  had. 

The  cases  cited  are  as  follows: 

By  the  plaintiff :  Revised  Statutes,  Section  6445 ;  23  0.  S.,  510 ; 
48  0.  S.,  273  and  293 ;  17  W.  Va.  Reports,  812,  proposition  17 ; 
110  N.  T.,  119 ;  41  Fed.  Rep.,  293 ;  Lewis  on  Eminent  Domain,  - 
633,  634  and  635,  Section  267,  b  and  c;  41  Pacific  Rep.,  232; 
Elliott  on  Railroads,  Section  947. 

By  the  defendant:  23  0.  S.,  523;  48  0.  S.,  273  and  293;  Lewis 
on  Eminent  Domain,  Section  267a,  c;  Elliott  on  Railroads,  Vol. 
3,  Sections  922,  974;  8  Fed.  R^p.,  858;  41  Fed.  Rep.,  293-300; 
17  W.  Va.  Reports,  855;  57  Fed.  Rep.,  945-7. 
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RIGHT  or  TELEPHONE  COMPANIES  TO  USE  STREET. 

[Probate  Court  of  Hamilton  County.] 

The  Fitzsimmons  Telephone  Co.  v.  The  City  op  Cincinnati 

AND  Three  Other  Cases. 

Decided,  April  2,  1904. 

Telephone  Company — Right  of  to  Use  of  Street — A  Matter  of  Legisla- 
tive Grant — Mode  of  Use  Only — Under  Control  of  Municipal  Au- 
thorities or  the  Probate  Court — Right  Extends  to  Any  and  Alt 
Streets — Character  of  Structures — Pleading. 

"L  A  telephone  company  has  the  right  by  direct  legislative  grant  to  use 
any  and  all  streets  within  a  municipality;  it  is  the  mode  only  of 
such  use  that  is  subject  to  agreement  with  the  mtinicipal  authori- 
ties or  of  judicial  determination. 

2.  The  streets  and  public  ways  being  subject  to  this  easement,  it  is  not 
necessary  that  a  petitioning  company  should  set  out  what  streets, 
aUeys  or  public  places  it  proposes  to  occupy;  neither  is  it  required 
to  set  forth  the  character  of  poles  or  structures  op  conduits  it  pro- 
poses to  use,  but  the  character  of  the  construction  will  be  specified 
by  the  court  in  its  decree. 

NiPPERT,  J. 

A  motion  has  been  filed  in  each  of  the  above  cases  asking 
that  the  petition  of  the  plaintiffs,  the  telephone  companies,  be 
made  more  definite  and  certain,  and  requesting  the  court  first 
to  order  them  to  set  out  what  streets,  alleys  and  public  ways 
plaintiffs  propose  to  occupy  with  their  poles,  wires,  underground 
conduits  and  other  structures. 

We  must  not  forget  that  it  is  not  the  right  to  use  the  streets 
that  is  made  the  subject  of  agreement  beween  the  companies 
and  the  municipal  authorities  or  of  determination  of  the  court; 
that  right  is  granted  directly  by  the  Legislature;  it  is  only  the 
mode  of  such  use  that  becomes  the  subject  of  agreement  or 
judicial  determination. 

The  petitions  are  based  on  Section  3461,  which  reads  as  fol- 
lows: 

*'When  any  lands  authorized  to  be  appropriated  to  the  use 
of  a  company  are  subject  to  the  easement  of  a  street,  alley,  pub- 
lic way,  or  othei*  public  use,  within  the  limits  of  any  city  or 
village,  the  mode  of  use  shall  be  such  as  shall  be  agreed  upon 
between  the  municipal  authorities  of  the  city  or  village  and  the 
company;  and  if  they  can  not  agree,  or  the  municipal  author- 
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ities  unreasonably  delay  to  enter  into  any  agreement,  the  pro- 
bate court  of  the  county,  in  a  proceeding  instituted  for  the 
purpose,  shall  direct  in  what  mode  such  telegraph  line  shall 
be  constructed  along  such  street,  alley  or  public  way,  so  as  not 
to  incommode  the  public  in  the  use  of  the  same,  but  nothing 
in  this  section  shall  be  so  construed  as  to  authorize  any  munic- 
ipal corporation  to  demand  or  receive  any  compensation  for 
the  use  of  a  street,  alley  or  public  way  beyond  what  may  be 
necessary  to  restore  the  pavement  to  its  former  state  of  useful- 
ness." 

If  the  municipal  authorities  and  the  telegraph  or  telephone 
companies  can  not  agree,  or  the  municipal  authorities  unrea- 
sonably delay  to  enter  into  any  agreement,  the  probate  court 
court,  in  a  proceeding  instituted  for  the  purpose,  shall  direct 
in  what  mode  such  telegraph  or  telephone  lines  shall  be  con- 
structed along  such  street,  alley,  or  public  way,  so  as  not  to 
incommode  the  public  in  the  use  of  the  same. 

What  is  meant  by  along  such  street,  alley  or  public  way? 
The  first  sentence  of  the  section  explains  the  clause  **such  street, 
alley,  or  public  way;"  along  any  street,  alley  or  public  way 
to  the  easements  of  which  lands  authorized  to  be  appropriated 
are  subjected.    It  means  along  every  and  all  streets  of  the  city. 

As  soon  as  land,  by  dedication  or  appropriation  or  by  any 
other  method,  becomes  a  street,  alley  or  public  way,  it  is  sub- 
jected to  the  easement;  and  the  court  does  not  find  it  necessary 
for  the  petitioners  to  set  out  what  streets,  alleys  or  public  ways 
they  propose  to  occupy. 

The  two  other  grounds  for  the  motion  can  not  by  the  court 
be  considered  as  well  taken;  it  is  an  impossibility  for  a  com- 
pany to  give  the  exact  location  of  all  proposed  poles,  wires, 
conduits  and  other  structures;  neither  can  the  company  set 
forth  the  character  of  the  poles  or  wires  to  be  erected,  or  of  the 
conduits  and  other  structures  proposed  to  be  built;  the  court 
has  to  order  the  company  in  what  mode  they  shall  construct 
their  lines,  and  the  court  in  specifying  will  prescribe  the  char- 
acter of  their  structures. 

The  motions  are  hereby  overruled. 

Theodore  Horstman,  Pogue  <&  Pogiie,  C.  B.  Matthews  and 
Powel  Croslcy,  for  plaintiffs  in  error. 

Charles  J.  Hunt,  City  Solicitor,*  for  defendant  in  error. 


NISI  PRIUS  REPORTS— NEW  SERIES.  53 


1904.]  City  of  Cincinnati  v.  Wright. 


MEASURE  OF  DAMAGES  TO  REAL  PROPERTY. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

City  of  Cincinnati  v.  Dan.  Thew  Wright. 

Decided,  February  13,  1903. 

Damages — Measure  of,  to  Real  Estate — From  an  Overftoto  of  Water — 
Where  the  Injury  is  Irreparable — Where  Susceptible  of  Repair — 
— Cost  of  Restoration — Difference  of  Value  Before  and  After  the 
Injury. 

1.  In  an  action  for  damages  to  real  property  testimony  is  admissible 

to  show  the  exact  character  of  the  injury  suffered — whether  of 
a  permanent  or  irreparable  nature,  or  of  a  sort  susceptible  of  re- 
pair so  that  the  property  may  be  restored  to  its  original  condition. 
If  the  testimony  shows  the  former  to  be  the  nature  of  the  injury 
the  measure  of  damages  is  the  difference  in  values  of  the  property 
before  and  after  the  Injury.  If  an  injury  susceptible  of  repair  has 
been  done,  the  measure  of  damages  is  the  reasonable  cost  of  resto- 
ration of  the  property  to  its  original  condition,  plus  a  reasonable 
compensation  for  any  loss  of  use  of  the  property  between  the 
times  of  injury  and  restoration,  unless  such  cost  of  restoration 
exceeds  the  difference  in  values  of  the  property  before  and  after 
the  Injury,  in  which  case  the  difference  In  values  becomes  the 
measure. 

2.  Where  testimony  is  offered  by  a  plaintiff  showing  the  character  of 

an  injury  to  be  such  as  is  susceptible  of  repair,  so  that  the  prop- 
erty may  be  completely  restored  to  its  former  condition,  and  the 
defendant,  by  cross-examination  of  plaintiffs'  witnesses,  elicits  tho 
fact  that  the  cost  of  such  restoration  would  bo  much  less  than 
the  difference  in  values  before  and  after,  to  which  such  witnesses 
had  testified,  the  measure  of  damages  is  thereby  fixed  to  be  the 
cost  of  restoration,  and  It  is  error  to  permit  the  jury  to  consider 
the  testimony  as  to  values  before  and  after  the  Injury  was  wrought. 

Ferris,  J. ;  R.  B.  Smith,  J.,  and  S.  W.  Smith,  Jr.,  J.,  concur. 

The  plaintiflP,  Dan.  Thew  Wright,  at  the  trial  in  special  term 
sought  and  recovered  a  judgment  against  the  city  of  Cincinnati 
for  an  injury  to  his  real  property  resulting  from  the  overflowing 
of  water  caused  by  the  clogging  up  of  a  gutter  on  Hillside 
avenue  in  said  city,  in  the  rear  of  and  above  the  property  of  the 
defendant  in  error.  For  a  cause  of  action  against  the  city  of 
Cincinnati  the  plaintiff  below  alleged  that  the  city  negligently 


54  SUPERIOR  COURT  OF  CINCINNATI. 

'^ _  -  -  M    II   I    -  ■  II  T    ■  au I       I  I  ^^^i^ 

City  of  Cincinnati  v.  Wright.  [Voi.  II,  N.  S. 

allowed  such  a  congestion  of  water  astthat  the  sewers  or  gutters 
were  not  able  to  and  did  not  carry  the  same  away,  and  that  by 
reason  of  the  gutter  becoming  clogged  with  snow  and  ice  and 
debris  an  overflow  of  water  was  had  on  his  property  on  the  4th 
day  of  March,  1899,  by  which  large  quantities  of  earth  and  debris 
were  deposited  upon  his  lot,  and  that  the  water  from  the  street 
washed  away  earth  and  sod  from  his  lawn  and  created  an  un- 
sightly and  dangerous  excavation ;  and  thereby  caused  a  damage 
to  the  plaintiflP.  The  answer  on  the  part  of  the  city  was  a  general 
denial. 

The  testimony  in  the  case  does  not  show  that  any  damage 
was  done  to  the  house  situated  on  the  premises  that  were  over- 
flowed. 

Under  the  issue  made  by  the  pleadings  the  plaintiff  below, 
living  at  the  time  of  the  injury  in  the  premises  claimed  to  be 
damaged,  testified  to  the  character  of  the  loss  and  described  to 
the  jury  the  condition  of  the  premises  before  and  after  the  in- 
jury, and  also  testified  that  he  had  kept  no  account  of  the  money 
expended  by  himself  in  the  matter  of  restoration  of  the  prem- 
ises after  the  injury,  and  that  he  was  therefore  unable  to  make 
any  estimate  of  the  cost  of  restoration.  An  examination  of  the 
testimony  of  the  only  other  witnesses  who  testified  on  behalf  of 
the  plaintiff,  discloses  the  fact  that  the  witnesses  called  by  the 
plaintiff  were  real  estate  agents  who,  having  no  actual  knowledge 
of  the  extent  or  character  of  the  injuries  complained  of  in  the 
petition,  testified  in  answer  to  hypothetical  questions  as  to 
the  value  of  the  premises  before  the  injury  and  the  value  of  the 
premises  after  the  injury. 

The  trial  judge  had  before  him  the  rule  fixing  the  measure  of 
damages  to  real  property,  laid  down  in  Shearman  &  Redfield, 
Section  750,  that : 

*'In  an  action  for  negligent  injury  to  real  property,  the  rule 
of  damages  generally  adopted  is  to  allow  the  plaintiff  the  dif- 
ference between  the  market  value  of  the  land  immediately  be- 
fore the  injury  occurred  and  the  like  value  immediately  after 
the  injury  is  complete,  or  the  difference  in  rental  value  where 
the  injury  is  only  temporary,  and  not  to  take  into  consideration 
the  cost  of  repairing  the  injury  so  as  to  replace  the  land  in  its 
former  condition.  But  where  the  injury  could  have  been  re- 
paired at  an  expense  much  less  than  the  depreciation  in  the 
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market  value  of  the  whole  land,  the  plaintilS  has  only  been  al- 
lowed to  recover  the  expense  of  such  repair  with  compensation 
for  loss  of  use.'* 

This  rale  justified  the  introduction  of  testimony  tending  to 
show  the  exact  character  of  the  loss  for  the  purpose  of  determ- 
ining whether  the  injury  was  of  a  permanent  character— that  is, 
produced  an  irreparable  loss  and  depreciation  of  the  market 
value  of  the  property— or  whether  on  the  other  hand  the  in- 
juries were  of  such  a  character  as  that  no  damage  having  been 
done  to  the  structure  and  the  entire  loss  having  been  sustained 
in  such  way  as  to  enable  the  owner  easily  to  repair  the  same, 
and  were  therefore  of  a  temporary  character,  easily  repaired; 
and  until  the  testimony  had  been  concluded  it  was  impossible 
to  know  which  rule  should  be  applied  in  the  measurement  of  the 
damages — that  is,  the  rule  relating  to  damages  of  a  permanent 
nature  or  the  rule  relating  to  damages  of  a  temporary  character ; 
in  other  words,  whether  the  injury  was  reparable  or  irreparable. 

The  facts  shown  by  an  examination  of  the  testimony  are  clear 
in  defining  the  character  of  the  loss.  The  plaintiff's  own  testi- 
mony in  describing  the  situation  of  the  property  immediately  af- 
ter the  injury  shows  that  the  same  could  easily  have  been  re- 
stored to  its  former  condition  by  the  expenditure  of  time,  labor 
and  money.  The  estimate  of  loss,  the  plaintiff  says  in  his  tes- 
timony, was  not  confined  to  any  expense  of  restoration;  only  a 
partial  account  was  kept,  and  he  presented  the  matter  to  the 
jury  upon  the  theory  that  the  permanent  injury  had  occurred  to 
the  market  value  of  the  property  and  that  the  rule  of  damages 
relating  to  the  same  was  applicable  to  his  case.  Over  the  ob- 
jection of  the  city  the  expert  witnesses  supporting  the  plaint- 
iff testified  that  the  property  had  a  value  prior  to  the  overflow, 
when  not  known  as  ** overflow  property,"  that  it  did  not  have 
after  the  injury  when  it  was  known  as  property  subject  to  over- 
flow (see  testimony,  pp.  44,  63,  68,  102,  103,  119,  130,  131  and 
140).  These  expert  witnesses  had  no  knowledge  of  the  injury 
done,  and  were  permitted  in  the  face  of  objection  to  testify  as 
to  their  opinions  of  the  market  value  of  the  property  before  the 
injury  and  the  market  value  of  the  same  afterward,  and  the  dif- 
ference between  the  same  was  the  amount  which  under  the 
court's  ruling  was  permitted  to  go  to  the  jury  in  estimating  the 
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loss  or  damage  sustained  by  reason  of  the  overflow  of  the  water 
on  the  premises  of  the  plaintiff. 

There  was,  therefore,  presented  to  the  jury  by  the  testimony 
the  fact  that  the  property  had  been  injured  by  the  overflow 
of  water  from  the  gutter,  the  effect  of  the  same  on  the  physical 
condition  of  the  plaintiff's  property,  some  few  items  of  expense 
occasioned  by  the  overflow,  the  opinion  evidence  of  the  plaint- 
iff and  the  three  expert  witnesses  as  to  the  market  value  of  the 
premises  before  the  overflow  and  the  market  value  of  the  same 
after  the  overflow.  The  testimony  seems  to  leave  no  reasonable 
doubt  as  to  the  character  of  the  injury  complained  of.  The 
premises  could  have  been  restored,  and  thus  the  injuries  were 
not  of  such  nature  as  to  cause  a  permanent  depreciation  in  the 
market  value  of  the  property,  and  the  case  presented,  therefore, 
the  application  of  the  rule  above  referred  to,  and  also  as  stated 
by  Sedgwick  on  Damages,  Section  932,  that:  ** Where  the  in- 
jury is  easily  reparable,  the  cost  of  repairing  or  restoration 
would  be  the  measure  of  damages,''  and  while  the  cost  of  re- 
pair may  not  in  .all  cases  be  the  measure  of  damages,  but  only 
the  evidence  of  the  damage  (15  Gray,  97),  the  jury  in  the  case 
as  presented  were  denied  the  opportunity  of  determining  the 
amount  due  the  plaintiff  by  the  application  of  what  we  find  to 
be  the  correct  rule,  because  no  figures  were  furnished  by  the 
plaintiff  as  to  the  cost  of  restoration. 

And  if,  as  the  testimony  shows,  the  injury  caused  by  the  neg- 
ligence of  the  defendant,  the  city  of  Cincinnati  was  not  perma- 
nent in  its  character  and  produced  no  injuries  that  were  irre- 
parable, then  the  plaintiff  was  bound  by  the  rule  laid  down  by 
the  text-writers  on  the  subject  of  damages,  to  show  every  rear 
sonable  item  of  expense  made  necessary  by  the  city's  negli- 
gence, and  there  was,  therefore,  no  room  in  the  case,  as  shown 
by  the  testimony,  for  the  application  of  the  doctrine  applicable 
to  cases  of  permanent  injury  to  real  estate;  and  the  rule  laid 
down  in  135  N.  T.,  at  page  116,  seems  applicable  to  the  case  at 
bar.  In  that  case  there  was  no  evidence  offered  by  either  party 
in  regard  to  the  effect  of  the  injury  upon  the  market  value  of 
the  lot. 

In  the  case  at  bar  there  was  no  testimony  offered  as  to  the 

cost  of  restoration,  and  that  led  the  court  in  the  New  York  cas 
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to  remark:  **We  can  not  know  from  the  record  whether  the 
diminution  in  value  was  more  or  less  than  the  cost  of  restora- 
tion," and  then  the  court  proceeds  to  say  that  if  it  appeared 
from  the  cross-examination  of  the  plaintiff's  witnesses  that  the 
diminution  in  value  had  been  less  than  the  cost  of  restoration, 
then  the  diminution  in  value  would  have  been  the  proper  meas- 
ure of  damages. 

But  the  defendant,  the  city  of  Cincinnati,  did  show  that  the 
cost  of  restoration  was  less  than  the  diminution  in  the  market 
value  and  the  measure  of  damages  was  thereby  fixed,  as  we  find, 
by  the  rule  found  in  Shearman  &  Bedfield,  page  1289 ;  Sedgwick 
on  Damages,  Section  932. 

The  city  having  by  the  testimony  been  shown  to  have  been 
negligent,  and  no  question  being  made  as  to  the  notice,  and  the 
injury  complained  of  being  admitted  as  the  direct  cause  of  the 
negligent  act  or  omission  complained  of,  the  plaintiff  was  en- 
titled to  receive  such  a  sum  of  money  as  the  measure  of  his  dam- 
ages as  would  have  made  him  whole,  so  that  when  he  received 
the  amount  named  by  the  verdict  of  the  jury  he  would  be  no 
jworer  in  this  world's  goods  than  he  was  before  the  injury. 

The  rule  for  the  measurement  of  damages  of  real  estate  of  a 
temporary  nature  where  the  property  can  be  easily  repaired 
finds  expression  in  the  doctrine  of  equivalents,  t.  e.,  for  a  thing 
taken,  a  right  of  which  one  has  been  deprived,  a  loss  one  has 
sustained,  or  damage  one  may  have  suffered  through  the  negli- 
gence of  another,  he  must  be  made  whole  by  the  party  causing 
the  injury,  and  whether  the  action  be  for  nuisance  or  trespass, 
it  is  only  where  the  extent  of  the  injury  has  been  in  question, 
whether  of  a  temporary  restraining  or  a  permanent  nature,  that 
any  difiSculty  has  arisen  in  applying  the  rule  that  where  the 
par^  can  ascertain  the  amount  of  his  loss,  the  measure  of  dam- 
ages will  be  the  sum  required  to  place  the  property  damaged 
back  in  the  same  physical  condition  that  existed  prior  to  the 
injury.  If  the  loss  suffered  is  of  such  character  that  by  the 
exercise  of 'careful  labor  and  the  expenditure  of  money  com- 
plete restoration  may  be  had,  then  the  application  of  the  rule 
for  assessing  damages  should  be  made ;  the  exercise  of  the  same 
18  simple,  and  the  party  complaining  is  restored  to  all  of  the 
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rights  of  which  he  was  deprived  by  the  incident  of  the  overflow. 
«1  Mo.,  359 ;  101  N.  Y.,  98. 

The  rule  herein  named  seems  to  be  a  rational  rule.  It  is 
not  one  that  works  injustice  to  any  of  the  parties  concerned. 
The  condition  of  the  property  before  the  overflow  was  an  easily 
ascertainable  and  fixed  fact;  so,  also,  the  condition  after  the 
injury.  What  happened  as  the  result  of  the  overflow  and  what 
loss  occurred,  were  facts  apparent,  and  the  cost  of  restoration 
<;ould  have  been  ascertained  either  by  contract  made  to  repair 
the  injury,  or  by  payment  for  whatever  material  and  services 
were  required  in  and  about  restoration,  together  with  any  other 
loss  by  way  of  rent  or  otherwise.  There  were  no  insurmountable 
obstacles  or  difficulties  in  the  application  of  this  rule  to  the  case 
at  bar.  The  costs  of  reparation  or  restoration  would  not,  there- 
fore, seem  to  be  so  much  a  question  for  expert  or  opinion 
evidence  as  for  the  testimony  of  persons  personally  acquainted 
with  the  condition  of  the  property,  the  requirements  for  restora- 
tion, and  the  cost  of  the  same. 

The  plaintiff,  preferring  to  adopt  the  rule  laid  down  by 
Sedgwick  on  Damages  at  932,  that  the  cost  of  repairs  and  per- 
manent depreciation  could  not  be  recovered  in  the  same  action, 
presented  his  case  on  the  theo^  that  permanent  injury  has  been 
sustained,  that  the  market  value  of  the  property  had  been  per- 
manently depreciated  by  an  overflow  of  water  from  a  gutter  on 
his  premises,  and  he  was  permitted  by  the  charge  of  the  court 
to  have  the  jury  find  a  sum  that  would  mark  the  measure  of 
damages  representing  not  only  a  partial  cost  of  restoration,  but 
that  would  also  represent  the  damage  to  the  reputation  of  his 
property  because  of  the  single  event  that  caused  the  water 
from  an  adjoining  street  to  overflow  on  his  premises. 

The  cases  referred  to  by  counsel  do  not  justify  the  conclu- 
sion that  loss  in  the  reputed  value  of  property,  where  the  injury 
is  of  the  character  complained  of  in  the  case  at  bar,  can  be  con- 
sidered by  the  jury  as  an  element  of  loss.  Reputation  does  not 
come  from  the  happening  of  an  accident  nor  as  the  result  of 
negligence,  which  may  not  be  presumed  to  be  continuous,  nor 
has  the  rule  ever  been  extended  in  cases  of  this  character  so  far 
AS  to  permit  an  expert  or  opinion  witness,  having  no  knowledge 
of  the  facts,  to  testify  as  to  his  opinion  of  the  value  of  the 
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property  before  the  same  had  been  known  as  being  overflowed, 
and  the  value  afterward,  although  bound  by  law  to  presume 
that  it  would  never  again  be  subject  to  another  such  overflow, 
for  thus  to  assume  would  be  equivalent  to  presuming  that  the 
city  would  continue  the  existence  of  the  nuisance.  63  Tex.,  223, 
345;  145  Pa.  St.,  612. 

We  are  of  the  opinion,  therefore,  that  the  case  at  bar  did  not 
present  facts  which  justify  the  application  of  the  rule  in  the 
assessing  of  damages  where  the  injuries  were  of  a  permanent 
nature,  and  that  it  was  error  to  have  permitted  the  jury  to 
consider  the  weight  of  testimony  tending  to  show  damage  to 
reputation,  as  it  also  was  to  refuse  the  special  charges  asked 
denying  the  application  of  the  rule  by  which  depreciation  in  the 
market  value  of  the  premises  was  shown  independent  of  the 
effect  of  the  physical  injury  upon  the  premises  themselves,  and 
that  for  these  reasons  the  judgment  should  be  reversed. 

Chas.  J.  Hunt,  J.  V.  Campbell,  for  the  city  of  Cincinnati. 

Wright  &  Wright,  for  Dan.  Thew  Wright. 


(MSTRUCnON  or  STREET  WITH  SUPPORT  TO  A  RAILROAD 

TRESTLE. 

[Common  Pleas  Conrt  of  Hamilton  County.] 

Mabtin  L.  Alexander,  a  Tax-Payer,  Etc.,  v.  The  Cincinnati 

&  Indiana  Western  R.  R.  Co. 

Decided,  May  12,  1903. 

Street — OlyBtructUm  of,  hy  Railroad  Trestle — A  Public  Nuisance—May 
be  Abated  in  Suit  by  a  Tax-payer — Notwithstanding  Permit  to 
Erect  from  Municipal  Authorities. 

1.  It  is  ultra  vires  for  council  or  other  municipal  board  to  grant  a 

permit  by  ordinance  or  otherwise  to  a  railroad  company  to  erect 
in  the  middle  of  a  street  or  in  the  sidewalks  supports  for  an  over- 
head trestle. 

2.  Any  such  support  placed  in  the  street  is  a  public  nuisance,  and 

may  be  abated  or  its  construction  enjoined  in  a  suit  by  a  tax- 
payer, where  the  city  solicitor  has  refused  to  file  such  suit 
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Spiegel,  J. 

The  petitioner  sues  as  a  citizen  and  tax-payer  of  Cincinnati, 
and  alleges  that  on  the  5th  day  of  May,  1903,  he  requested  the 
city  solicitor  to  bring  this  suit  for  the  reasons  hereinafter  stated, 
but  that  said  officer  refused  to  do  so. 

The  petitioner  alleges  that  the  municipal  authorities  of  Cin- 
cinnati have  granted  permission  by  ordinance  duly  passed,  and 
by  a  permit  from  the  board  of  public  service  to  the  defendant, 
to  drive  piles  in  the  middle  of  each  of  two  improved  fifty-foot 
streets,  namely,  Salim  avenue  and  Armor  Place,  as  well  as 
along  the  curb  lines  and  in  the  sidewalks  thereof,  which  piles 
are  to  support  a  wooden  overhead  trestle  for  the  carriage  of  the 
defendant's  trains;  that  said  piles  are  a  continuing  nuisance 
and  are  not  necessary  in  said  places  for  the  purposes  of  con- 
structing and  operating  a  steam  railroad,  by  reason  of  which 
said  petitioner  prays  for  a  permanent  restraining  order  against 
the  defendant  from  placing  any  piles,  piers,  stays  or  supports 
in  said  Salim  avenue  or  said  Armor  Place  or  in  the  sidewalks 
thereof,  and  a  mandatory  order  for  the  removal  of  said  obstruc- 
tions in  the  streets  wherever  they  have  already  been  placed. 

A  temporary  restraining  order  was  granted  by  the  court,  and 
the  hearing  now  is  upon  its  dissolution  or  its  permanency.  No 
question  was  raised  as  to  the  right  of  the  plaintiff  to  sue  as  a 
tax-payer.  Section  1777  of  the  Revised  Statutes  provides  that 
when  a  municipal  corporation  abuses  its  corporate  powers,  or 
enters  into  any  contract  in  contravention  of  the  laws  of  the  stat^, 
the  city  solicitor  may  apply  for  an  order  of  injunction,  and 
Section  1778  authorizes  a  tax-payer  to  institute  such  proceeding 
whenever  the  solicitor  upon  being  requested  to  do  so  in  writing, 
refuses. 

The  question,  therefore,  confronting  us,  is:  Did  the  city 
authorities  abuse  the  city '3  corporate  powers  by  authorizing  the 
defendant  to  erect  in  the  middle  of  said  streets  and  its  sidewalks 
supports  for  an  overhead  trestle  t  For,  if  so,  a  permanent  re- 
straining order  must  be  granted  against  the  defendant. 

Section  2640  provides  that  '*the  council  shall  have  the  care, 
supervision  and  control  of  all  public  highways,  streets,  avenues, 
alleys,  sidewalks,  public  grounds  and  bridges,  within  the  cor- 
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poration,  and  shall  cause  the  same  to  be  kept  open  and  in  re- 
pair, and  free  from  nuisance."  This  section  makes  council  the 
trustee  for  the  public,  to  keep  streets  open  and  free  from  nui- 
sance, and  **the  power  to  do  this  can  not  be  granted  away,  or 
relinquished,  or  their  exercise  suspended,  or  abridged,  except 
when,  and  to  the  extent  legislative  authority  is  expressly  given 
to  do  so;  such  authority  is  not  given  by  Section  3283  of  the 
Revised  Statutes." 

This  is  the  language  of  our  Supreme  Court  in  the  fifth  sylla- 
bus of  its  opinion  in  the  case  of  Railroad  Company  v.  Defiance, 
52  O.  S.,  262,  a  case  afterward  taken  to  the  Supreme  Court  of 
the  United  States  (167  U.  S.,  88),  which  affirms  our  Supreme 
Court,  by  reiterating  **that  the  legislative  power  vested  in 
municipal  bodies  can  not  be  bartered  away  in  such  a  manner  as 
to  disable  them  from  the  performance  of  their  public  func- 
tions/' and  ''that  the  removal  of  obstructions  in  a  street  is 
incidental  to  the  power  to  keep  the  street  in  repair  and  free 
from  nuisances,  if  it  is  necessary  for  the  adequate  exercise  of 
that  power." 

It  must  be  admitted  that  the  erection  of  the  structure  com- 
plained of  in  the  middle  of  the  streets,  although  but  a  foot  in 
width,  becomes,  by  reason  of  its  very  location,  irrespective  of 
its  height,  a  public  nuisance  and  must  be  abated,  unless  legis- 
lative authority  is  expressly  given  to  do  so.  Counsel  for  de- 
fendant relies  upon  Section  3283  of  the  Revised  Statutes,  as 
giving  power  to  council  to  grant  this  permission.  But  our  Su- 
preme Court,  in  the  case  already  cited  {R.  R.  Co.  v.  Defiance) 
in  construing  this  section,  which  grants  power  to  a  railroad 
company  to  use  a  street  or  so  much  thereof  as  may  be  necessary 
for  the  purposes  of  its  road,  has  said  (p.  309)  that  this  statute 
does  not  contemplate  the  destruction  of  the  street  or  the  cessa- 
tion of  its  use  by  the  public,  but  **on  the  contrary  the  statute 
recognizes  the  street  so  burdened  with  a  railroad  as  a  public 
street,  with  all  that  term  imports,"  and  **by  the  next  section 
(3284)  whenever,  in  the  construction  of  a  railroad,  a  public 
road  is  crossed  or  diverted  from  its  location,  the  company  is 
required  without  unnecessary  delay,  to  place  the  road  *in  such 
condition  as  not  to  impair  its  former  usefulness.'  " 
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It  is  contended,  however,  for  the  defendant,  that  the  building 
of  the  structure  complained  of  does  not  contemplate  the  de- 
struction of  the  streets,  or  impair  their  usefulness  at  all;  that 
council,  therefore,  did  not  exceed  its  power  in  granting  permis- 
sion to  the  defendant  to  erect  this  support  for  its  trestle  in  the 
middle  of  the  streets.  That  this  view  is  untenable,  inasmuch  as 
the  corporate  duty  is  cast  upon  council  to  keep  the  streets  open, 
and  in  repair,  and  free  from  nuisance,  is  clearly  shown  by  Sec- 
tion 3337-1  of  the  Revised  Statutes,  which  makes  it  unlawful 
for  any  corporation,  owning  or  operating  any  railroad,  crossing 
or  that  may  hereafter  cross,  over  and  above  any  street,  less 
than  seventy  feet  in  width,  in  any  city  in  this  state,  at  an 
elevation  above  such  street,  sufficient  to  permit  persons  to  pass 
and  repass  along  such  street  beneath  such  railroad  crossing,  to 
place  or  cause  to  be  placed  or  to  suffer  or  permit  to  be  or  remain 
in  such  street,  beneath  such  railroad  crossing  or  bridge,  any 
pier  or  other  stay  or  support  for  such  crossing  or  bridge.  And 
Section  3337-7  provides  a  penalty  against  such  railroad  company 
for  every  day's  neglect  to  comply  with  the  aforesaid  act,  re- 
coverable in  the  name  of  the  city.  Counsel  for  defendant  main- 
tains that  the  only  remedy  against  his  client  in  the  case  at  bar 
lies  in  this  section,  and  that  plaintiff  has  no  right  of  action, 
because  **  where  a  new  right,  or  the  means  of  acquiring  it,  is 
conferred  and  an  adequate  remedy  for  its  invasion  is  given  by 
the  same  statute,  parties  injured  are  confined  to  the  statutory 
redress"  (15  0.  S.,  134).  This  contention  would  be  good  if  a 
new  right  were  created,  but  the  right  to  have  its  streets  open, 
and  free  from  nuisance,  whether  support  for  a  railroad  bridge, 
or  any  other  obstruction,  has  always  been  vested  in  the  public, 
and  the  duty  to  maintain  this  right  has  always  been  cast  upon 
the  council  since  the  formation  of  our  state.  The  public  itself, 
irrespective  of  the  city  authorities,  possess  this  right,  and  may 
sue,  if  the  city  refuses  to  do  so,  as  in  this  case,  for  its  enforce- 
ment. And  following  the  rule  laid  down  by  Lord  Mansfield, 
that  statutes  in  pari  materia  are  to  be  taken  together  as  if  they 
were  one  law,  in  order  to  construe  a  doubtful  statute,  and  for 
the  purpose  of  arriving  at  the  legislative  intent,  this  statute 
shows  clearly  that  the  acts  complained  of  were  considered  a 


NISI  PRIUS  REPORTS— NEW  SERIES.  63 

1904.]  Galvin  v.  Overbeck. 

public  nuisance  by  the  legislative  authority  of  the  state  in  de- 
claring them  an  offense  against  the  state  and  making  them 
penal.  And  it  is  a  well-known  maxim  of  the  law,  that  that  which 
the  law  prohibits,  either  in  terms,  or  by  afSzing  a  penalty  to 
it,  is  unlawful.  And  it  will  not  promote  in  one  form  that  which 
it  declares  wrong  in  another.  A  contract,  therefore^  or  a  license 
founded  on  an  act  which  is  prohibited  by  statute,  under  a  pen- 
alty, is  void. 

A  permanent  restraining  order,  as  well  as  a  mandatory  order^ 
as  prayed  for  in  the  petition,  must  be  grainted,  and  a  decree 
may  be  drawn  accordingly. 

Powell  &  Smiley,  Benner  £  Renner  and  Oalvin  &  Bauer,  for 
plaintiff. 

Peck,  Shaffer  dk  Peck,  contra. 


SPECIAL  CHARGES  KMLATWO  TO  THE  SALE  OF  POISON. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Ellen  M.  Galvin  v.  B.  H.  Overbeck. 

Decided,  December  17,  1908. 

Druggist — Bale  of  Arsenic  by — To  a  Servant  Oirl  He  did  not  Know — 
AUeged  to  have  been  Mentally  Irresponsible — Special  Charges  by 
the  Court  as  to  Negligence — TTie  Singling  out  of  a  Single  Act  of 
Negligence. 

L  Special  charges  which  single  out  a  special  fact  or  facts  upon  which 
the  plaintiff  relies  in  proving  negligence  against  the  defendant, 
and  which  direct  the  Jury  that  such  fact  does  not,  or  such  facts 
do  not,  constitute  negligence,  are  misleading  in  that  there  is  a 
tendency  to  distort  such  fact  or  facts  in  the  estimation  of  the 
Jury  and  give  undue  importance  thereto. 

2.  Where  the  allegations  of  the  petition  are  to  the  effect  that  the 
plaintiff  has  suffered  from  arsenic,  administered  by  a  servant  girl 
who  was  mentally  irresponsible,  and  who  purchased  the  arsenic 
from  the  defendant,  a  druggist,  to  whom  she  was  unknown,  special 
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charges  which  relate  entirely  to  the  right  of  the  druggist  to  sell 
arsenic  under  varying  but  proper  circumstances,  are  erroneous 
because  of  the  emphasis  thus  given  to  facts  which  tend  to  estab- 
lish one  side  of  the  case. 

Smith,  J. ;  Hosea,  J.,  concurs ;  Pplegeh,  J.,  concurs  in  part. 

In  the  month  of  March,  1900,  the  plaintiff  was  a  professional 
nurse  of  Dr.  Ambrose,  who  had  in  his  employ  as  a  servant  one 
Faitha  Gilliam.  The  latter  placed  arsenic  in  the  oatmeal  served 
to  the  family,  and  the  plaintiff  having  eaten  of  the  oatmeal  was 
made  seriously  ill  and  claims  to  have  been  permanently  injured. 
She  seeks  to  recover  damages  for  said  injuries  from  the  drug- 
gist from  whom  Faitha  Gilliam  purchased  the  arsenic. 

The  case  having  been  tried  before  a  jury,  a  verdict  was  re- 
turned for  the  defendant.  The  plaintiff  prosecutes  error  to 
the  court  to  reverse  the  judgment,  alleging  various  errors,  of 
which  we  shall  notice  only  the  errors  alleged  in  the  giving  of 
the  special  charges  requested  by  the  defendant,  to  which  the 
plaintiff  excepted. 

The  contention  of  the  plaintiff  was  that  the  defendant  did  not 
exercise  such  care  as  a  person  of  ordinary  prudence  would  exer- 
cise to  learn  whether  Faitha  Gilliam  was  a  proper  person  to 
whom  to  sell  arsenic.  It  is  only  necessary  to  refer  to  so  much 
of  the  testimony  as  shows  the  prejudicial  character  of  the  charges 
complained  of. 

Faitha  Gilliam  was  a  stranger  to  the  druggist,  except  that 
he  knew  she  was  a  servant  of  Dr.  Ambrose.  She  was  asked 
as  to  her  purpose  in  purchasing  the  arsenic  and  stated  that  it 
was  to  be  used  for  the  purpose  of  killing  rats.  There  was  evi- 
dence tending  to  show  that  under  all  the  circumstances  the  sale 
should  not  have  been  made  and  the  question  whether  it  should 
have  been  made  was  properly  submitted  to  the  jury. 

The  following  special  charges  were  given  over  the  exception 
of  the  plaintiff : 

*  *  7.  It  is  not  negligence  for  a  druggist  to  sell  a  deadly  poison 
to  a  stranger  merely  because  the  person  who  buys  the  poison 
is  unknown  to  the  druggist,  if  there  is  no  other  element  of  neg- 
ligence. 
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'^8.  A  druggist  has  a  right  to  sell  arsenic  under  the  proper 
circumstances,  and  the  sale  of  it  does  not  become  negligence 
merely  because  it  is  sold  to  a  person  who  is  unknown  to  the 
druggist. 

'^9.  A  druggist  has  a  right  to  sell  arsenic  under  proper  cir- 
cumstances, and  a  sale  of  it  is  not  negligence  merely  because  it 
is  made  to  a  female  servant  of  nineteen  or  twenty  years  of  age, 
who  has  the  ordinary  appearance  of  a  servant  and  is  bright  and 
intelligent  looking. 

**10.  The  sale  of  arsenic  to  an  adult  person  of  ordinary  ap- 
pearance who  gives  a  satisfactory  account  of  the  person  for 
whom  and  the  purpose  for  which  the  arsenic  is  bought,  is  not 
in  itself  a  negligent  act." 

It  will  be  observed  that  these  charges  single  out  an  isolated 
fact  or  isolated  facts  upon  which  the  plaintiff  relies  in  proving 
the  negligence  of  the  defendant,  and  the  jury  is  charged  that 
such  fact  does  not,  or  such  facts  do  not,  constitute  negligence. 
This  method  of  charging  has  been  disapproved  of  by  our  Su- 
preme Court  as  misleading.  In  Morgan  v.  State,  48  0.  S.,  377, 
the  Supreme  Court  said: 

''We  assume  it  to  be  the  law,  while  it  is  not,  in  this  state, 
the  duty  of  the  trial  judge  to  sum  up  the  evidence  to  the  jury, 
yet  it  is  not  improper  to  do  so  providing  it  is  fairly  done  and  dl 
the  material  evidence  on  both  sides  is  fairly  presented.  The 
judge  should  not  single  out  isolated  parts  of  the  testimony,  and 
instruct  as  to  the  law  arising  on  the  facts  which  such  testimony 
tends  to  prove,  nor  give  undue  prominence  to  certain  portions 
of  it,  and  especially  ought  he  not  to  review  with  emphasis  only 
those  facts  which  have  a  tendency  to  establish  one  side  of  the 
case.  When  one  single  fact  is  selected  and  strongly  commented 
upon,  the  tendency  is  to  distort  its  importance  in  the  estimation 
of  the  jury,  and  to  concentrate  attention  too  intently  upon  it, 
to  the  undervaluing  of  the  rest  of  the  evidence." 

The  same  principle  is  declared  in  the  C,  C,  C  dk  St.  L.  Ry. 
Co.  V.  Richerson,  19  C.  C,  386,  6th  syllabus,  which  is  as  follows : 

"A  charge  that  the  railroad  company  was  not  guilty  of  negli- 
gence by  leaving  cars  standing  close  to  a  crossing  would  not  be 
proper  where  the  leaving  the  cars  standing  close  to  the  crowing 
was  only  one  of  the  several  things  complained  of,  all  of  jvhich 
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taken  together  are  charged  as  negligence  against  the  railroad 
company." 


For  error  in  giving  the  special  charges  above  set  forth  we  think 
the  case  should  be  reversed.  We  do  not  find  it  necessary  to 
express  an  opinion  upon  the  other  errors  complained  of  by 
plaintiff  in  error. 


Pflegeb,  J. 

I  dissent  from  the  opinion  so  far  as  special  charges  7,  8  and  9 
are  concerned.  I  agree  in  the  error  shown  to  exist  in  special 
charge  10  and  in  the  result  reversing  the  case,  but  mainly  on 
the  ground  that  the  trial  judge  erred  in  his  general  charge  in 
omitting  common  law  duties  and  in  practically  limiting  plaint- 
iff's right  to  recover  to  a  case  under  the  misdemeanor  statute. 

A  defendant  certainly  has  the  right  to  demand  the  giving  of 
a  special  charge  that  if  one  only  of  several  elements  necessary 
to  establish  a  case  of  negligence  has  been  made  out,  such  ele- 
ment alone  does  not  create  a  liability  against  him.  Special 
charges  7,  8  and  9  charging  that  the  mere  sale  of  a  deadly  poison 
to  a  stranger  is  not  negligence  in  the  case  at  bar  if  there  is  no 
other  element  of  negligence  present,  are  not  misleading. 

Morgan  v.  State,  48  0.  S.,  397,  decided  that  it  is  error  in  a 
general  charge  to  give  undue  prominence  or  single  out  isolated 
facts  and  charge  thereon,  as  it  tends  to  distort  its  importance 
in  the  estimation  of  the  jury.  This  is  undoubtedly  true,  where 
the  court  instructs  affirmatively  and  of  its  own  motion. 

In  Railroad  Co.  v.  Richerson,  19  C.  C,  373,  it  is  held  as  prop- 
erly refused  special  charges  in  which  some  act  or  item  of  conduct 
is  selected  and  the  court  is  requested- to  charge  that  that  alone 
would  not  constitute  negligence.  The  particular  charge  passed 
on  in  that  case  is  not  set  out  in  the  report.  Possibly  such  charge 
was  misleading  in  form. 

The  statute  authorizing  special  charges  must  serve  some  pur- 
pose and  is  available  for  a  defendant  as  well  as  a  plaintiff.  If 
a  defendant  is  made  liable  only  because  more  than  one  element 
of  negligence  must  be  proven,  it  would  certainly  impair  his 
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right  to  a  full  defense  if  he  were  prevented  from  arguing  and 
having  the  jury  charged  that  a  failure  to  prove  all  such  elements 
entitles  him  to  a  verdict.  A  special  charge  to  that  effect  when 
not  misleading  should  be  allowed.  I  believe  there  was  no  error 
committed  in  the  giving  of  charges  7,  8  and  9. 

In  the  case  last  cited  a  special  charge  that  the  defendant  was 
not  negligent  in  leaving  cars  on  its  track  was  properly  refused, 
because  this  assumes  that  it  was  no  act  of  negligence  whatsoever 
or  at  least  might  lead  a  jury  into  such  a  belief. 

Charge  10  in  this  case  would  fall  within  that  description. 
That  a  sale  of  arsenic  to  an  adult  person  of  ordinary  appearance, 
giving"  a  satisfactory  account  of  the  person  for  whom  and  the 
purpose  for  which  the  arsenic  was  bought,  is  not  in  itself  a 
negligent  act,  is  incorrect,  because  in  the  first  place  it  would 
be  a  negligent  act  under  certain  circumstances  and,  secondly, 
it  might  mislead  the  jury  into  the  belief  that  such  an  act  would 
iiot  either  of  itself  or  in  connection  with  other  evidence  tend  in 
any  degree  to  establish  negligence. 

With  all  deference  to  the  judgment  of  my  learned  colleagues 
I  find  the  errors  in  the  general  charge  to  be  more  serious.  The 
petition  sets  out  violation  of  the  statute.  It  is  sufficient  to  cover, 
a  conunon  law  liability.  The  learned  trial  judge  below  appears 
to  have  confined  the  case  entirely  to  a  liability  under  Section 
6957,  Revised  Statutes,  which  punishes  as  a  misdemeanor  the 
sale  of  arsenic  in  certain  quantities  and  under  certain  restric- 
tions and  the  sale  of  any  poison  to  a  minor  or  without  being 
properly  labeled  and  registered.  A  statutory  law  or  an  ordi- 
nance does  not  restrict  common  law  liability.  It  may  create 
an  additional  right  or  remedy.  Our  Supreme  Court  has  said 
that  statutory  law  (referring  to  this  Section  6957)  is  proper 
to  be  submitted  to  the  jury  and  is  some  evidence  in  considering 
the  liability  of  the  defendant.    Davis  v.  Ouamieri,  45  0.  S.,  484. 

The  court  below  charged  as  follows : 

''I  announce  to  you  first  that  a  sale  of  arsenic  or  poison  is 
not  prohibited  by  the  law.  It  is  a  legitimate  act,  it  is  a  legitimate 
commodity.  It  may  be  sold  and  it  may  be  purchased  and  no 
degree  of  blame  can  be  attached  either  to  the  one  or  to  the  other. 
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the  seller  or  the  buyer.     The  statute  determines  how  poisons 
may  be  sold,"  etc. 

Nowhere  is  the  common  law  duty  defined. 

The  allegation  in  the  petition  concerns  a  sale  made  to  a  serv- 
ant who  was  irresponsible  mentally,  and  a  total  stranger  to  the 
defendant.  The  evidence  shows  that  this  servant  worked  for  a 
physician;  that  she  was  refused  the  drug  at  the  first  inquiry, 
and  that  she  had  no  written  prescription  or  order  and  gave  con- 
fiicting  excuses.  The  concrete  law  as  to  the  defendant's  liability 
under  the  peculiar  circumstances  in  this  case  was  nowhere 
stated.    This  the  defendant  was  entitled  to  have  explained. 

So  the  court  below  charged : 

**If  you  find  from  the  testimony  that  there  was— examining 
all  the  duties  that  rest  upon  the  defendant  to  exercise  care  and 
caution,  scrutiny  and  observation,  and  if  you  find  the  absence 
of  such  care  as  that,  if  you  should  find  that  he  failed  in  the 
exercise  of  these  duties  which  I  have  shown  to  you  are  all  that 
are  expected  of  him,  then  you  would  be  justified  in  finding  a 
verdict  for  the  defendant." 

This  is  probably  a  slip  of  the  tongue  or  the  pen,  but  its  dam- 
aging effect  is  nowhere  explained  and  it  is  part  of  the  record 
before  us.  This  charge  is  simply  saying  that  if  the  defendant 
was  guilty  of  negligence  he  is  excused  instead  of  being  liable. 
This  is  without  doubt  prejudicial  error.  For  the  reasons  given 
I  think  the  judgment  should  be  reversed. 

Oalvin  cfe  Bauer,  for  plaintiff. 

Edward  M.  Ballard,  for  defendant. 
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NIGUGBNCE  IN  KimUUNC  AN  ILSVATOR. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Charles  C.  Breuer  v.  Louis  M.  Frank. 

Decided,  May  3,  1904. 

Negligence — Where  Employe  of  a  Tenant  Fell  Down  an  Elevator  Bhaft 
— Suit  Against  the  Landlord — Elevator  "Crept  Up**  and  Door  was 
Left  Open — Lease  Oave  Use  of  Elevator  to  Tenants  Only— Con- 
tributory  Negligence. 

The  door  of  an  elevator  in  the  rear  of  a  poorly  lighted  hallway  of  a 
factory  building  belonging  to  B  was  left  open,  the  elevator  "crept 
up/'  and  F,  who  was  employed  by  one  of  the  tenants  of  the  build- 
ing, in  Attempting  to  enter  the  elevator  fell  down  the  shaft  The 
lease  obligated  the  landlord,  B,  to  carry  tenants  only,  but  this 
limitation  was  not  made  known  to  F,  and  the  elevator  had  been 
freely  used  by  employes.    Held: 

1.  The  question  of  the  duty  of  the  landlord  to  guard  the  elevator  shaft 

was  one  for  the  Jury,  under  proper  instructions  as  to  the  burden 
being  upon  F  to  show  that  he  was  properly  upon  the  premises,  and 
was  not  a  trespasser  or  intruder  or  mere  licensee;  and  the  implied 
finding  that  he  was  entitled  to  the  ordinary  rights  of  a  passenger 
rightfully  using  the  elevator,  and  was  not  guilty  of  contributory 
negligence,  is  sustained  by  the  reviewing  court 

2.  The  sustaining  of  an  objection  to  the  question,  "Well,  if  you  had 

looked  you  would  have  seen  that  the  elevator  wasn't  there?"  was 
correct  for  the  reason  that  the  question  was  argumentative  and 
vague  as  to  time  or  distance  from  the  elevator  and  therefore  with- 
out meaning. 

HosEA^  J.;  Smith,  P.  J.,  concurs;  Ppleqer,  J.,  dissents. 

The  bill  of  evidence  in  this  case  shows  that  the  plaintiff  in 
error  was  the  owner  of  a  tenement  factory  building  in  Cincin- 
nati, the  several  floors  of  which  building  were  occupied  for 
manufacturing  purposes  by  tenants,  among  whom  was  The 
American  Suspender  Company,  by  whom  the  defendant  in  error 
was  employed.  The  entrance  to  the  elevator  on  the  ground  floor 
was  by  a  hallway  leading  from  the  street,  and  unlighted  except 
from  the  front  entrance. 

It  appears  in  testimony  that  the  defendant  in  error,  entering 
the  hall  on  his  way  to  the  elevator  to  go  up  to  the  oflBces  of  The 
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American  Suspender  Company  on  the  third  floor,  passed  the 
elevator  man,  who  was  seated  in  a  chair  near  the  front  of  the 
hall,  and  the  latter  got  up  and  followed  immediately  behind 
him.  Finding,  as  he  testifies,  the  elevator  door  open,  and  as- 
suming from  the  circumstances  stated  that  the  elevator  was 
there  ready  to  ascend,  the  defendant  in  error  stepped  into  the 
shaft  and  fell  to  the  bottom,  sustaining  severe  injuries.  It  was 
also  shown  that  the  elevator,  being  out  of  order,  had  crept  up- 
ward  without  the  knowledge  of  the  attendant,  who  admits  that 
he  did  not  see  that  the  elevator  was  not  in  place,  and  nearly 
fell  into  the  shaft  himself  after  the  defendant  in  error;  but 
he  also  testified  that  the  door  was  only  partially  open,  and  that 
defendant  in  error  shoved  it  entirely  back  in  order  to  pass 
through. 

The  defense  was  that  the  defendant  in  error  was  a  mere  licen- 
see, using  the  elevator  by  permission  only,  and  that  by  the  terms 
of  the  leases  to  tenants  the  plaintiff  in  error  was  obligated  to 
carry  only  the  tenants  and  not  their  employes;  but  it  was  con- 
ceded that  no  such  limitation  was  ever  communicated  to  the 
defendant  in  error,  who  had  frequently  used  the  elevator,  and 
that  no  objection  was  ever  made. 

Various  objections  are  alleged  in  the  petition  in  error,  but 
the  stress  of  the  argument  before  us  on  behalf  of  the  plaintiff 
in  error  was  upon  these  propositions,  viz. : 

(1)  That  Breuer  owed  no  duty  to  the  defendant  in  error 
to  guard  the  elevator  shaft  or  pit;  and  (2)  contributory  negli- 
gence on  the  part  of  the  defendant  in  error. 

The  question  upon  the  first  of  these  propositions  was  one  for 
the  jury  under  all  the  circumstances  of  the  case.  It  was  not  shown 
that  any  limitations  in  the  terms  of  the  lease  between  Breuer 
and  The  American  Suspender  Company,  who  were  tenants,  cov- 
ering the  use  of  the  elevator,  were  ever  communicated  to  de- 
fendant in  error,  or  that  any  explanatory  notices  were  posted 
in  or  about  the  elevator  or  its  approaches,  or  that  defendant  in 
error  was  made  aware  of  any  limitations.  The  testimony  showed 
that  the  elevator  was  in  use  apparently  for  the  convenience  and 
use  of  tenants  and  others  having  business  with  them,  and  that 
it  was  so  used,  and  had  been  freely  used  by  *he  defendant  in 
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error  and  other  employes  for  a  long  time  previoosly.  The  court 
charged  properly  as  to  the  burden  of  proof  upon  plaintiff  below 
to  show  that  he  was  rightfully  upon  the  premises,  was  not  a 
trespasser  or  intruder  or  mere  licensee,  and  that  in  determining 
the  question,  the  jury  should  consider  all  the  testimony  bearing 
on  the  relation  of  the  parties.  The  testimony  satisfies  us  that 
the  implied  finding  of  the  jury  was  correct  upon  the  testimony 
adduced,  and  we  find  no  error  upon  this  point  to  the  prejudice 
of  the  plaintiff  in  error. 

The  second  objection,  namely,  the  question  of  contributory 
negligence  on  the  part  of  the  defendant  in  error,  was  a  close 
one  upon  the  facts,  but  the  charge  of  the  court  seems  to  us  fair 
aud  well  guarded  upon  the  point,  and  we  find  no  error  in  the 
disposition  of  the  case  upon  this  point  by  the  trial  court.  The 
plaintiff  below  testified  that  he  had  come  into  the  hallway  at 
a  somewhat  rapid  pace,  passed  the  elevator  man,  who  was  seated 
upon  a  chair  near  the  door,  and  who  immediately  got  up  and 
followed  him,  and  that  finding  the  door  to  the  elevator  open, 
he  stepped  into  the  shaft  and  fell.  He  was  asked  the  following 
questions  on  cross-examination: 

"Question.  Did  you  look  or  feel  to  see  whether  the  elevator 
was  there  t 

''Answer.     No,  sir. 
''Question.    You  didn't  look? 
"Answer.    No,  sir.** 


He  then  described  the  conditions,  showing,  among  other 
things,  that  the  back  part  of  the  hallway  where  the  elevator 
was  located  was  somewhat  dark,  and  that  the  door  being  open, 
he  could  see  that  the  elevator  was  there,  and  stepped  in.  On 
re-examination  he  further  testified  that  at  the  moment  of  step- 
ping into  the  shaft  he  was  looking  straight  ahead,  and  did  not  see 
that  the  elevator  was  not  there;  that  there  was  nothing  to  call 
his  attention  to  that  fact ;  and  that  this  was  the  reason  why  he 
assumed  it  to  be  there;  and  that  the  attendant  was  following 
right  behind  him,  that  he  heard  his  footsteps  and  knew  instinc- 
tively that  he  was  following. 

The  elevator  man  corroborates  the  statement  of  circumstances, 
substantially,  although  he  states  that  the  door  to  the  shaft  was 
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but  partially  open.  In  this  connection  counsel  for  plaintiff  in 
error  calls  attention  to  what  is  termed  a  *' vital"  error  in  the 
exclusion  of  certain  testimony.  After  testifying  that  the  place 
-was  semi-dark,  the  plaintiff  below  was  asked  the  following  ques- 
tion: **Well,  if  you  had  looked,  you  would  have  seen  that  the 
elevator  wasn't  there?'*  This  was  objected  to  as  incompetent 
and  argumentative,  and  the  objection  was  sustained  by  the  court 
and  exception  taken.  Assuming  the  action  of  the  court  in  sus- 
taining the  objection  to  have  been  erroneous,  which  we  do  not 
concede,  was  it  prejudicial  to  the  excepting  party  1  Suppose  the 
question  should  have  been  allowed  and  the  answer  should  have 
been  **yes.''  The  case  would  then  be  substantially  on  all  fours 
with  Building  Company  v.  Kltissman,  decided  by  the  Circuit 
Court  of  Lucas  County,  October  31,  1903,  and  reported  in 
2  C.  C. — N.  S.,  83,  wherein  the  court  say: 

''It  is  apparent  that  if  the  plaintiff  had  made  careful  obser- 
vation, he  would  have  discovered  that  there  was  no  elevator 
cab  at  this  point  at  that  time.  •  •  •  •  Now  it  does  not 
appear  from  the  authorities  that  one  is  required— one  who  has 
a  right  to  ride  upon  an  elevator— to  make  full,  •  complete  and 
attentive  observation,  but  if  he  finds  the  door  leading  to  the 
cab,  or  where  the  cab  ought  to  be,  open,  he  is  at  liberty  to 
assume  its  presence  and  to  rely,  to  some  extent  at  least,  upon 
its  being  there.  We  are  not  prepared  to  say  that  one  might 
walk  blindly  into  a  place  of  that  kind  without  looking  at  all 
and  yet  be  free  from  negligence;  but  if  a  hasty  and  cursory 
observation  of  the  situation  would  lead  one  to  suppose  that  thij 
cab  was  there,  we  do  no.t  believe  that  under  the  authorities  he 
would  be  charged  with  negligence  if  he  proceeded  upon  that 
assumption.  It  is  clear  that  this  is  what  the  defendant  did  here. 
He  supposed  the  cab  was  there ;  he  did  this  because  of  the  door 
being  open  and  because  of  the  general  appearance  of  things  nof 
attracting  his  attention  to  the  fact  that  the  cab  was  not  there. 
Of  course,  if  he  had  looked  carefully  down  toward  the  floor,  he 
would  have  observed  that  there  was  no  floor  there  for  him  to 
step  upon." 

The  circuit  court  here  cites  Tousey  v.  Roberts,  114  N.  T., 
S12,  as  follow::: 

"An  elevator  in  a  building  for  the  carriage  of  persons  is  not 
supposed  to  be  a  place  of  danger  to  be  approached  with  great 
caution.    On  the  contrary,  it  may  be  assumed,  when  the  door  Is 
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fhrown  open  by  an  attendant,  to  be  a  place  which  may  safely 
be  entered  without  stopping  to  look,  listen,  or  make  a  special 
examination." 

The  substantial  identity  of  these  cases  with  that  at  bar  upon 
the  facts  will  be  apparent,  and  the  views  of  the  law  expressed 
by  the  circuit  court  upon  the  facts  and  authorities,  commend 
themselves  to  our  judgment.  And  if  they  be  correct,  it  is 
manifest  that  the  exclusion  of  the  testimony  in  question  could 
not  have  affected  the  verdict  of  the  juiy. 

Taking  the  charge  as  a  whole,  it  seems  to  us  to  have  been  care- 
fully considered  and  fairly  put,  and  that  the  plaintiff  in  error 
has  no  reason  to  complain  of  it  From  a  careful  examination 
of  the  testimony,  we  are  satisfied  that  he  was  entitled  to  the 
rights  of  an  ordinary  passenger  rightfully  using  the  elevator, 
and  was  not  guilty  of  contributory  negligence  under  the  cir- 
cumstances, and  under  the  authorities. 

But  we  are  of  the  opinion  that  the  ruling  of  the  court  sustain- 
ing the  objection  to  the  question  noted  was  correct.  The  ques- 
tion was  so  vague  that  it  was  impossible  for  the  witness  to 
answer  it:  '^Well,  if  you  had  looked,  you  would  have  seen  the 
elevator  wasn't  there Y"  The  question  has  no  reference  to  any 
particular  moment  of  time  nor  any  particular  distance  from  the 
elevator,  and  therefore  has  no  meaning. 

The  contention  is  made  that  the  witness  should  have  bean 
obliged  to  answer  the  question,  for  the  reason  that  if  he  had 
made  the  statement  involved  in  affirmative  answer  to  the  ques- 
tion, such  statement  would  have  been  admissible  against  him 
as  an  '^ admission  against  interest,"  and  therefore  he  may  be 
asked  the  question.  But  such  a  test  is  not  the  true  one  to  determ- 
ine the  competency  of  a  question  to  a  witness  who  is  a  party 
to  a  case.  Suppose  the  witness  had  stated  some  time  after  the 
accident  that  he  had  been  guilty  of  contributory  negligence; 
this  statement  would  be  admissible  against  him  as  an  admission, 
yet  it  would  not  be  competent  to  put  to  the  witness  the  ques- 
tion:   Were  you  guilty  of  contributory  negligence  t 

Judgment  affirmed. 

8.  G.  Strieker,  for  defendant  in  error. 

A.  B.  Benedict,  for  plaintiff  in  error. 
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Pplegeb,  J, 

This  was  an  action  brought  by  Frank  v.  Breuer  to  recover 
damages  for  injuries  sustained  because  defendant  negligentlv 
permitted  a  passenger  elevator  to  ascend,  causing  plaintiff  to 
step  through  an  open  elevator  door  precipitating  him  to  the 
cellar  below.  Breuer  was  the  owner  of  the  building,  and  Prank 
was  an  employe  of  a  tenant  in  this  building.  The  lease  be- 
tween Breuer  and  the  employers  of  the  plaintiff  provided  that 
the  elevator  should  not  be  used  by  the  employes.  This  pro- 
vision was  unknown  to  the  plaintiff,  who  had  used  this  elevator 
many  times  without  objection  on  the  part  of  Breuer. 

Counsel  for  the  plaintiff  in  error  moved  the  court  below  to 
enter  judgement  in  his  favor  because  Frank  was  a  mere  vol- 
unteer or  trespasser  and  that  Breuer  owed  him  no  duty. 
Among  others  twO  Ohio  eases  are  relied  upon  to  support  this 
contention. 

Bailrojad  Co,  v.  Aller,  64  0.  S.,  183,  decides  that  where  a  pas- 
senger had  passed  the  ticket  office  of  the  railroad  company 
located  on  a  platform,  and  such  passenger  continued  to  walk 
on  said  platform,  not  for  the  purpose  of  taking  a  train,  but  as 
a  foot-man  to  reach  a  point  of  destination,  and  such  passenger 
stepped  off  at  a  dangerous  place  and  was  injured,  he  used  the 
platform  for  his  own  purpose  and  not  connected  with  the  bus- 
iness of  the  company  and  that  he  was  therefore  a  mere  volunteer 
and  trespasser  present  by  suffrjance;  that  mere  trespassers  and 
licensees  were  not  entitled  to  receive  reasonably  care  at  the 
hands  of  the  company  in  the  operation  of  its  business.  Upon 
page  191  the  court  said  that  the  platform  invited  passengers 
to  use  it  for  that  purpose,  and  that  if  the  plaintiff  had  been  in- 
jured while  making  his  way  to  the  ticket  office  and  the  waiting 
room  instead  of  some  purpose  of  his  own,  he  could  have  re- 
covered. 

Railway  Company  v.  Workum,  66  0.  S.,  509,  was  a  case  whera 
an  employe  hired  to  light  lamps  had  for  his  own  convenience 
taken  a  ''speeder'*  or  three  wheeled  car  on  the  track  and  was 
killed.  The  Supreme  Court  held  that  he  was  a  mere  licensee 
and  that  the  company  did  not  owe  him  a  duty  to  signal  or  to 
look  out  and  protect  him,  but  was  only  required  to  exercise 


NISI  PRIUS  REPORTS— NEW  SERIES.  75 

1004.]  Breuer  v.  Frank. 

reasonable  care  in  avoiding  injury  to  him  after  discovering 
him  upon  the  track.  It  distinguishes  the  case  from  that  of 
Harriman  v.  Railroad  Company,  45  0.  S.,  11,  in  which  no 
inducement  or  invitation  was  held  out  to  the  deceased.  On 
page  540  it  is  stated  that  a  bare  licensee  without  invitation  ex- 
pressed or  implied  assumed  all  risks  incident  to  the  use  of  the 
tracks  of  the  company,  and  the  company  assumed  no  duty 
towards  him  to  keep  such  place  safe  and  protect  him. 

These  cases  appear  to  support  the  obligation  of  reasonable 
care  toward  persons  who  are  upon  defendant's  premises  by 
invitation  or  inducements,  either  express  or  implied. 

It  was  shown  by  testimony  in  the  case  at  bar  that  the  build- 
ing was  occupied  by  business  tenants  who  as  a  matter  of  neces- 
sity were  compelled  to  invite  and  induce  others  to  visit  them  on 
the  premises.  A  passenger  elevator  was  provided,  and  a  sign 
at  the  front  entrance  indicated  the  location  of  it.  This  eleva- 
tor was  as  much  if  not  more  than  the  stairway  the  natural  and 
ordinary  means  of  reaching  the  upper  floors.  The  employe 
was  not  bound  by  anything  contained  in  the  lease  which  was 
unknown  to  him.  He  had  been  using  the  elevator  as  a  license^^y 
as  did  the  other  office  employes,  without  objection  from  the 
landlord,  and  with  at  least  an  implied  invitation  or  induce- 
ment. The  plaintiff  was  on  this  occasion  on  a  necessary  errand 
to  his  employers,  and  was  in  no  sense  a  trespasser ;  the  landlord 
owed  him  the  duty  of  exercising  reasonable  care  and  the  failure 
so  to  do  made  him  liable.  The  motion  to  enter  judgement  in 
favor  of  the  defendant  upon  the  ground  stated  was  therefore 
properly  overruled. 

I  find  no  error  in  giving  certain  special  charges  which  were 
excepted  to,  nor  in  the  refusal  to  give  others* 

There  is,  however,  error  in  ruling  out  a  certain  question  put 
by  defendant's  counsel  to  the  plaintiff  Frank  on  cross-exam- 
ination. The  plaintiff  testified  that  there  was  some  defect  in 
his  eye-sight  and  that  the  hall  leading  to  the  elevator  was  in 
semi-darkness.  He  had  stated  at  one  point  that  he  did  not 
see  the  elevator  there.  The  cross-examiner  asked  him:  **Well, 
if  you  had  looked  you  would  have  seen  the  elevator  wasn't 
there  f    The  court  sustained  the  objection  on  the  ground  that 
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this  was  calling  for  an  opinion  and  not  for  a  statement  of  fact. 
It  is  true  that  his  own  counsel  on  re-direct  examination  and 
by  a  leading  question  elicted  the  same  information  that  the 
cross-examiner  was  calling  for.  The  surrounding  facts  and 
circumstances  were  unknown  to  the  juiy  and  it  was  proper  to 
show  what  these  were  so  as  to  determine  whether  or  not  the 
plaintiff  had  exercised  due  care  himself. 

In  Casey  v.  A^.  Y.  Central  R.  R.  Co.,  6  Abb.  New  Cases,  124, 
a  witness  was  asked  if  he  was  in  a  position  where  if  the  bell 
had  rung  he  could  have  heard  it,  and  he  answered  that  he  was. 
This  the  court  held  was  testifying  to  a  fact  and  not  to  an  opin- 
ion. The  court  said  it  was  often  difficult  to  determine  the  line 
of  demarkation  which  separates  an  opinion  from  a  mere  state- 
ment of  fact,  and  that  the  evidence  cited  was  in  its  judgment 
a  mere  statement  of  fact 

It  would  seem  at  first  blush  as  if  this  might  not  be  serious; 
but  upon  reflection  it  will  be  found  that  the  right  to  a  full  cross- 
examination  of  a  party  who  is  charged  with  contributory  neg- 
ligence was  improperly  curtailed.  It  would  have  been  relevant 
to  have  shown  an  admission  out  of  court  that  if  he  had  looked 
he  could  have  seen  the  elevator  was  not  there  and  that  he 
walked  into  this  space  blindly.  If  this  can  be  testified  to  in- 
directly by  other  persons  as  a  declaration  against  interest,  it 
certainly  would  have  been  admissable  and  have  had  more  force 
if  stated  in  open  court  while  the  plaintiff  was  on  the  witness 
stand  and  under  oath.  As  it  is  unnecessary  on  cross-examin- 
ation to  have  the  record  show  what  the  answer  would  have  been, 
the  court  has  the  right  to  assume  that  the  answer  to  the  ques- 
tion was  unfavorable  and  showed  gross  negligence. 

The  refusal  of  the  court  to  permit  this  question  to  be  an- 
swered was  therefore  prejudicial  error,  notwithstanding  the 
fact  that  his  own  counsel  by  leading  questions  elicited  answers 
on  re-direct  examination  favorable  to  the  plaintiff  on  this  point. 

For  the  reasons  given,  I  think  the  judgment  should  be  re- 
versed and  the  action  remanded  for  a  new  trial. 
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UNLAWFUL  TRADE  COMBINATIONS. 

[Common  Pleas  Ciourt  of  Franklin  County.] 
Needles  v.  The  Bishop  &  Babcock  Company. 

Decided  February  24,  1904. 

OomJHnatUms  in  Restraint  of  Trade — Test  as  to  ItlegaUty  of-^Not  Evil 
Intent  but  Inevitable  Tendency — Allegations  which  are  Good  at 
Common  Law — Regardiess  of  the  Valentine  Anti-Trust  Act. 

1.  Allegations  as  to  a  combination  to  regulate  and  control  the  quan- 

tity and  price  of  supplies  to  the  damage  of  the  plaintiff  are  good 
against  the  defendants  at  common  law,  and  without  regard  to  the 
constitutionality  of  the  Valentine  Anti-Trust  Act. 

2.  The  test  as  to  the  illegality  of  such  a  combination  is  its  tendency 

to  endanger  the  public  by  controlling  prices,  limiting  production 
and  suppressing  competition  in  such  a  way  as  to  restrain  trade 
and  create  a  monopoly. 

3.  And  to  render  such  a  combination  illegal  as  against  public  policy, 

it  is  not  necessary  that  evil  intent  or  actual  injury  to  the  public 
be  shown. 

4.  But  if  the  inevitable  tendency  of  the  combination  is  to  control  prices 

to  the  detriment  of  the  public,  and  to  operate  even  in  a  restricted 
locality  to  create  a  monopoly  of  a  particular  commodity  or  trade, 
in  the  hands  of  a  few  to  the  exclusion  of  all  others  in  competition, 
it  is  in  contravention  of  public  policy,  illegal  and  void. 
6.  A  combination  of  all  persons  in  a  given  city  engaged  in  selling  and 
Jobbing  plumbers'  supplies,  to  regulate  the  quantity  and  price  of 
such  supplies  within  the  city,  to  sell  to  no  one  not  a  member  of 
the  association  and  for  no  building  where  the  work  is  not  being 
done  by  some  member  of  the  association,  is  an  unlawful  combina- 
tion, and  a  demurrer  to  a  petition  alleging  such  facts  will  not  lie. 

BIQ6EB,  J. 

This  action  was  brought  by  the  plaintiff  w}io  states  that  for 
many  years  he  has  been  and  is  now  by  occupation  a  plumber 
and  dealer  in  plumbing  supplies.  He  brings  the  action  against 
the  defendants  for  engaging  in  an  unlawful  combination  to  con- 
trol and  regulate  the  quantity  and  price  of  such  supplies  in  this 
city,  to  his  damage.  He  alleges  that  it  is  necessary  for  him  in 
carrying  on  his  business  to  purchase  these  supplies  from  the 
defendants  who  were  at  the  times  mentioned  all  the  persons  and 
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firms  engaged  in  the  business  of  selling  and  jobbing  such  sup- 
plies, and  that  by  reason  of  the  combination  stated  he  was  com- 
pelled to  close  up  and  discontinue  his  business.  The  averments 
of  the  petition  are  somewhat  voluminous,  and  I  will  not  under- 
take to  state  them  in  detail. 

General  demurrers  have  been  filed  to  the  petition,  and  as  a 
second  ground  of  demurrer  it  is  claimed  that  the  act  known  as 
the  Valentine  act,  defining  trusts  and  providing  penalties  as  a 
violation  thereof,  is  unconstitutional  and  void. 

Elaborate  briefs  have  been  filed  by  counsel  upon  both  sides 
citing  numerous  cases  in  support  of  their  respective  claims.  I 
have  not  the  time  to  either  formulate  or  to  deliver  an  opinion 
at  great  length  upon  the  question  raised,  but  will  content  my- 
self with  stating  my  conclusion  with  a  brief  statement  for  the 
reasons  leading  to  it. 

In  the  first  place,  where  an  act  is  claimed  to  be  in  violation 
of  the  Constitution  the  court  must  be  clearly  satisfied  that  it  is 
so  or  the  act  must  be  upheld.  There  may  be  some  doubt  as  to 
the  constitutionality  of  this  act  in  some  of  its  provisions  at 
least,  but  that  it  is  as  a  whole  in  violation  of  the  constitutional 
requirements  I  am  not  at  all  clear.  But  I  am  of  opinion  that 
without  regard  to  the  constitutionality  of  the  so-called  Valentine 
act  that  this  petition  states  a  good  cause  of  action  against  the 
defendants  at  common  law. 

It  is  averred  that  these  defendants  were  the  only  persons  en- 
gaged in  this  city  in  the  business  of  furnishing  plumbers  supplies 
as  jobbers;  that  these  defendants  have  combined  and  conspired 
together  by  uniting  their  capital,  labor  and  skill,  for  the  pur- 
pose of  limiting  the  production  of  such  supplies  in  this  city,  and 
to  increase  the  purchase  price  of  such  articles  to  all  persons  not 
members  of  the  association,  to  not  sell  below  certain  figures 
fixed  by  them;  that  it  was  further  agreed  that  they  should  not 
sell  plumbing  supplies  to  any  person  not  a  member  of  the  asso- 
ciation ;  that  they  would  not  sell  such  supplies  to  be  used  in  any 
building  or  structure  that  was  not  being  plumbed  or  supplied 
with  plumbing  supplies  by  some  member  pf  the  association ;  that 
they  would  not  compete  with  each  other  in  furnishing  such  sup- 
plies, or  in  plumbing  buildings ;  that  they  would  not  sell  plumb- 
ing supplies  to  any  person  desiring  to  purchase  unless  some  mem- 
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ber  of  the  association  was  employed  to  furnish  the  labor  to  put 
the  plumbing  supplies  in  the  building  or  buildings  for  which 
they  were  furnished. 

It  is  further  averred  that  the  combination  was  formed  for  the 
purpose  of  enhancing  the  price  of  such  supplies  without  regard 
to  their  cost.  There  are  other  averments  as  to  the  purposes  of 
the  combination,  but  it  seems  to  me  that  these  averments  state 
a  case  of  unlawful  combination  tending  to  restrain  trade  and  to 
establish  a  monopoly  which  is  contrary  to  public  policy  and 
unlawful  and  void,  and  that  the  plaintiff  is  entitled  to  recover 
whatever  damages  he  may  be  able  to  prove  he  has  sustained  as 
a  direct  result  of  such  unlawful  combination. 

The  true  test  of  the  illegality  of  such  combinations,  it  seems, 
is  their  tendency  to  endanger  the  public,  and  as  to  whether  or 
not  their  necessary  consequence  is  to  control  prices,  limit  pro- 
duction and  suppress  competition  in  such  a  way  as  to  restrain 
trade  and  create  a  monopoly. 

Furthermore,  to  render  such  combinations  void  as  against  pub- 
lic policy  it  is  not  necessary  that  evil  intent  or  actual  injury  to 
the  public  be  shown,  but  it  is  sufficient  that  the  inevitable  ten- 
dency of  the  combination  is  to  control  prices,  to  the  detriment  of 
the  public.  It  is  true  that  contracts  in  partial  restraint  of  trade 
which  do  not  include  all  of  a  commodity  or  trade  when  such 
as  to  materiaUy  affect  the  freedom  of  trade  or  commerce  are  not 
unlawful.  But  if  the  combination  operate  even  in  a  restricted 
locality  to  create  a  monopoly  in  the  hands  of  a  few  individuals 
of  a  particular  conmiodity  or  trade  and  to  exclude  all  others  in 
competition  it  is  in  contravention  of  public  policy,  illegal  and 
void. 

Now,  the  petition  avers  that  these  defendants  were  the  only 
persons  and  firms  handling  these  supplies  in  this  city  as  job- 
bers, and  that  it  was  necessary  for  the  plaintiff  in  his  business 
as  plumber  to  purchase  his  supplies  from  some  one  or  more  of 
them.  I  can  well  understand  how  a  man  of  small  means  en- 
gaged in  the  plumbing  business  might  not  be  able  to  keep  on 
hand  a  complete  stock  of  all  sorts  of  supplies  which  he  might 
need  in  the  regular  course  of  his  business;  that  it  might  be  im- 
practicable to  order  such  supplies  from  a  distant  city  and  await 
their  shipment.    It  is  probably  true  that  these  defendants  may 
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unite  their  capital  and  their  skill  in  the  business  of  purchasing 
and  supplying  plumbers  supplies,  and  that  they  may  use  all 
lawful  means  to  increase  their  sale  at  the  expense  of  their  com- 
petitors; if  they  may  unite  their  capital  and  efforts  then  such 
means  are  only  that  wholesome  competition  which  is  the  life  of 
trade.  But  if  they  adopt  means  whose  only  tendency  is  to  mo- 
nopolize the  entire  business  of  not  only  furnishing  but  also  put- 
ting in  such  supplies,  refusing  to  sell  to  any  person  not  a  member 
of  the  association,  their  organization  including  all  those  engaged 
in  that  business  in  this  city,  it  seems  to  me  the  object  and  pur* 
pose  of  such  a  combination  could  be  nothing  less  than  the  crea- 
tion of  such  a  monopoly  in  the  hands  of  the  defendant  to  the 
exclusion  of  small  dealers  and  artisans  engaged  in  that  partic- 
ular trade  and  occupation.  The  tendency  would  be  to  drive 
those  smaller  concerns  who  might  not  be  able  to  buy  and  keep 
on  hand  such  a  varied  stock  as  the  daily  demands  of  the  business 
might  require  into  the  organization  to  obtain  this  protection, 
and  that  such  a  combination,  one  of  whose  principles  is  that  there 
should  be  no  competition  between  members  of  the  organization,- 
would  clearly  tend  to  monopoly  and  in  restraint  of  trade  and 
competition  would  seem  to  be  too  clear  to  admit  of  any  doubt. 

I  am,  therefore,  of  opinion  that  the  facts  stated  do  make  a 
proper  case  in  favor  of  the  plaintiff.  I  will  not  stop  to  cite  or 
discuss  the  decided  cases,  which  are  numerous,  but  an  examina- 
tion of  the  cases  cited  and  others,  leads  me  to  the  conclusion  I 
have  stated,  and  the  demurrer  is  therefore  overruled. 

P.  F.  Pugh,  for  plaintiff. 

J.  E.  Sater,  for  defendant. 
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LIFE  ESTATE  TO  HUSRAND  WITH  REMAINDER  TO 

CHILDREN. 

[Common  Pleas  Court  of  Hamilton  County.] 
Charles  W.  Huber  v.  Joseph  T.  Carew  et  al. 

Decided.  March  28,  1904. 

Wills — Life  Estate  to  Husband  Converted  into  a  Fee  by  Death  of 
Child, 

Where  a  testatrix  devises  a  life  estate  to  her  husband  with  re- 
mainder to  her  children,  and  provides  that  in  event  either  of 
her  children  should  die  before  the  husband,  then  the  portion 
of  her  estate  belonging  to  such  child  shall  pass  in  fee  to  the 
husband — Held:  That  the  husband  has  a  life  estate  In  the  prop- 
erty and  that  on  the  death  of  any  child  during  his  lifetime  he 
becomes  vested  in  fee  simple  with  the  portion  of  the  estate  which 
otherwise  would  pass  to  the  child. 

S.  W.  Smith,  Jr.,  'J. 

This  case  submitted  to  the  court  upon  the  demurrer  of  the 
defendant,  Lida  S.  Cary,  to  the  reply  filed  by  the  plaintiff  to 
her  answer  to  the  amended  petition  of  plaintiff,  presents  for  the 
court's  construction  the  following  will: 

'*In  view  of  the  uncertainty  of  life,  I,  Maria  L.  Cary,  do 
hereby  make  and  publish  this  my  last  will  and  testament,  writ- 
ten with  my  own  hand,  this  twenty-ninth  day  of  April,  1847, 
revoking  all  former  wills  by  me  made. 

**  First.  It  is  my  will  that  all  my  property  and  estate,  real 
and  personal,  however  owned,  and  wherever  situated,  shall  go 
as  the  law  directs,  with  the  following  modifications  or  changes, 
viz.: 

"1.  It  is  my  will,  in  case  either  of  my  children,  Martha 
Louisa,  or  Ella  Woodnut,  or  the  one  of  which  I  am  now  encient 
(if  it  shall  survive  me)  shall  die  before  my  husband,  Samuel 
F.  Cary,  then  it  is  my  will  that  the  portion  of  my  estate  belong- 
ing to  such  child  shall  pass  in  fee  to  my  husband.  In  case  my 
husband  shall  survive  all  my  children  then  it  is  my  will  that  he 
shall  possess  in  fee  my  whole  estate. 
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*' Second.  If  my  children,  or  either  of  them,  shall  survive 
my  husbandy  and  yet  shall  all  die  without  issue,  before  arriving* 
at  majority,  then  it  is  my  will  that  the  proceeds  of  my  estate 
shall  be  forever  applied  to  the  establishment  and  support  of  a 
female  college,  to  be  located  at  Pleasant  Hill,  Hamilton  county, 
Ohio,  the  estate  to  vest  in  such  trustees  as  the  Cincinnati  Pres- 
bytery (New  School)  may  designate.  The  whole  management 
'and  control  of  such  institution  to  be  under  the  direction  of 
said  presbytery. 

'*In  testimony  whereof,  I  have  hereunto  set  my  hand  this^ 
the  twenty-ninth  day  of  April,  one  thousand  eight  hundred  and 
forty-seven. 

"  (Signed)       Maria  L.  Caby." 

The  pleadings  set  forth  the  following  undisputed  and  ad* 
mitted  facts: 

The  testator,  Maria  L.  Gary,  was  the  first  wife  of  Samuel 
F.  Gary. 

Maria  L.  Gary  died  September  25,  1847,  leaving  surviving- 
her  the  said  Samuel  F.  Gary  and  two  daughters,  Maria  Louisa 
Gary  and  Ella  Woodnut  Gary. 

Gharles  W.  Huber,  plaintiff,  is  the  only  child  of  Martha 
Louisa  Gary,  who  intermarried  with  Gharles  B.  Huber. 

Martha  Louisa  Huber  (nee  Gary)  died  on  December  16,  1856, 
and  Gharles  B.  Huber,  her  husband,  subsequently  died. 

Upon  May  29,  1849,  Lida  S.  Gary,  defendant,  married  Samuel 
F.  Gary. 

Upon  December  13,  1878,  said  Samuel  F.  Gary  conveyed 
all  his  interest  in  the  real  estate  described  in  the  petition  to  a 
trustee,  who  upon  the  same  day  conveyed  said  property  to  the 
defendant,  Lida  S.  Gary. 

Samuel  F.  Gary  died  September  29,  1900. 

From  these  facts  it  appears  that  Samuel  F.  Gary  survived 
the  daughter,  Martha  Louisa  Gary,  the  mother  of  the  plaintiff, 
and  so  surviving  conveyed  his  interest  in  his  first  wife's  prop- 
erty to  the  defendant,  Lida  S.  Gary;  and  the  question  is, 
whether  under  the  terms  of  the  will  he  acquired  such  an  inter* 
est  in  the  estate  of  his  first  wife  as  could  be  transferred  by  him 
in  fee. 
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In  the  constniction  of  every  will  it  must  be  construed  as  an 
entirety,  and  the  intention  of  the  testator  must  be  ascertained 
and  carried  into  effect. 

In  the  first  clause  of  the  will  the  testator  directs  that  her 
real  estate  and  personal  property  shall  go  as  the  law  directs, 
with  certain  modifications  or  changes.  In  the  second  clause 
the  changes  she  makes  are,  that  in  case  either  of  her  children 
should  die  before  her  husband,  then  the  husband  should  take 
in  fee  that  portion  of  the  estate  belonging  to  such  child,  and 
if  he  survived  all  of  her  children,  then  he  should  take  in  fee 
the  whole  estate.  In  the  third  clause  the  modification  is  that 
if  her  children  or  either  of  them  should  survive  her  husband 
and  yet  be  without  issue  before  reaching  majority,  then  her 
estate  should  be  applied  for  the  establishment  and  support  of  a 
female  college. 

In  looking,  therefore,  at  these  modifications  and  changes  it 
is  to  be  determined  whether  such  circumstances  have  taken 
place  as  would  bear  out  and  maintain  any  one  or  all  of  the 
modifications  and  changes  made  by  the  testator. 

Ck)unsel  for  plaintiffs  claim  that  the  last  item  in  the  will  is 
the  one  that  controls  the  construction  thereof,  and  in  construing 
it  we  must  not  disregard  this  item.  However,  the  contingencies 
upon  which  the  third  item  was  to  take  effect  has  never  in  the 
course  of  events  happened,  but  the  contingency  for  which  the 
testator  provided  in  the  second  item  of  the  will  has  occurred. 

The  court  can  not  agree  with  counsel  for  plaintiff  in  its  con- 
struction of  the  last  item  of  the  will  for  the  reason  that  in  the 
happening  of  the  events  subsequent  to  the  death  of  the  testator, 
the  modifications  and  changes  provided  for  in  the  first  item  of 
the  will  have  never  arisen.  At  the  outset  of  her  will  the  testa- 
tor provides  for  a  life  estate  to  her  husband,  with  remainder 
to  her  children,  and  then  follows  this  up  with  disposing  of  the 
remainder  in  either  or  both  children  in  case  her  husband  should 
survive  either  or  both. 

It  is  not  for  the  court  to  put  a  strained  construction  upon 
plain  language  in  a  will,  and  where  the  words  are  such  as  show 
the  testator  intended  that  her  property  should  take  a  certain 
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course  upon  the  happening  of  certain  events,  and 'if  any  or  all 
of  those  events  have  occurred,  then  it  would  seem  that  the 
estate  should  pass  as  directed. 

The  will  is  dated  April  29, 1847.  The  testator  died  September 
25,  1847.  The  plaintiff  at  that  time  was  not  in  being,  not 
having  been  bom  for  some  years  thereafter.  The  event  or 
contingency  by  which  Samuel  F.  Gary  became  possessed  of  the 
interest  of  Martha  Louisa  Gary  happened,  when  Martha  Louisa 
Huber  (nee  Gary)  died,  December  16,  1856;  and  the  court  is  of 
the  opinion  that  upon  the  happening  of  this  event,  although 
at  that  time  the  plaintiff  was  in  being,  the  portion  of  the  estate 
of  the  testator  belonging  under  the  will  to  Llartha  Louisa  Huber 
(nee  Gary)  passed  in  fee  to  Samuel  F.  Gary. 

Under  this  view  of  the  case  and  construction  of  the  will  an 
order  may  be  taken  in  accordance  herewith. 

John  W.  Wolfe  and  Outcalt  &  Foraker,  for  plaintiff. 

Cohen  cfe  Mack,  for  Gary. 
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THE  BRANNOCK  LOCAL  OPTION  LAW  CONSTITUTiONAL. 

[Franklin  County  Common  Pleas  Court.] 

City  op  Columbus  v.  Robert  H.  Jeffrey,  J^Iayor,  et  al,  and 
State,  ex  rel  Butler,  City  Solicitor,  v.  Robert 

H.  Jeffrey,  Mayor. 

Decided,  May  20,  1904. 

Corutitutional  Law — Local  Option  for  Residence  Districta — Aa  Provided 
in  the  Brannock  Law — Does  Not  Fail  for  Want  of  Uniform  Opera- 
tiot^—Not  in  Conflict  wit  hthe  Beal  Law — Uniform  Operation  and 
Universal  Operation — Expense  of  Elections — Property  Occupied  hy 
Saloons — Residence  Districts — Discrimination  Against  Citizens — 
Subserving  the  General  Welfare — Permissive  and  Arbitrary  Terri- 
torial Limitations, 

1.  The  act  passed  by  the  Qeneral  Assembly  at  its  recent  session,  known 

as  the  Brannock  Local  Option  Law,  does  not  fall  of  uniform  opera- 
tion by  reason  of  the  provision  found  in  Section  9,  excepting  mu- 
nicipalities in  which  the  Beal  Law  is  in  force;  a  law  may  be  uni- 
form without  being  universal  in  its  operation. 

2.  The  fad  that  in  a  municipality  in  which  the  Beal  Law  has  been 

in  force  an  election  is  held  in  which  a  majority  of  the  voters  de- 
clare in  favor  of  the  traffic,  does  not  render  it  impossible  to  invoke 
the  provisions  of  the  Brannock  Law;  otherwise  such  an  election 
under  the  Beal  Law  would  be  equivalent  to  licensing  the  traffic  in 
that  municipality  for  two  years  in  direct  contravention  of  a  con- 
stitutional provision. 

3.  While  the  Constitution  requires  that  taxes  shall  be  levied  upon  prop- 

erty by  a  uniform  rule,  there  is  no  requirement  that  the  revenues 
thus  arising  shall  be  expended  in  such  a  manner  that  each  tax- 
payer shall  receive  direct  benefit  therefrom  in  proportion  to  his 
contribution  thereto;  and  it  is  within  the  authority  of  the  Qeneral 
Assembly  to  provide  that  the  expenses  connected  with  an  election 
covering  a  particular  locality  shall  be  paid  out  of  the  general 
revenue  funds  of  the  municipality. 

4.  It  is  also  within  the  authority  and  discretion  of  the  General  As- 

sembly to  determine  from  what  districts  the  sale  of  intoxicating 
liquor  may  be  excluded,  and  in  so  doing  to  define  such  districts, 
and  where  the  distinction  is  residence  as  distinguished  from  busi- 
ness districts,  to  fix  a  rule  or  method  of  determining  business 
districts. 

5.  The  discrimination  against  citizens  residing  within  the  territory 

sought  to  be  exempted  from  the  operation  of  this  law  does  not 
render  the  law  unconstitutional,  in  as  much  as  it  is  a  recognized 
rule  that  classification  and  discrimination  among  citizens  is  a 
proper  legislative  prerogative,  provided  it  is  not  exercised  in  an 
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unreasonable  or  arbitrary  manner  and  the  general  welfare  is 
thereby  subserved. 

6.  A  classification  by  business  districts  or  blocks,  forming  less  than  a 

political  subdivision  of  the  state  and  clothed  with  corporate  power, 
such  as  a  county,  township,  village,  city,  ward  or  precinct,  is  not 
capricious  or  unreasonable;  and  when  applied  to  the  sale  of  in- 
toidcating  liquors  is  in  the  nature  of  a  favor  to  the  traffic  of  which 
its  adherents  can  not  complain,  since  it  is  an  exercise  of  less  than 
the  full  power  of  absolute  prohibition. 

7.  It  is  not  an  unreasonable  classification  which  prevents  saloon  proi^ 

erty  from  being  considered  as  business  property,  and  forbids  it 
being  considered  either  way;  otherwise  the  purpose  of  the  law  could 
be  easily  defeated. 

Bigger,  J. ;  Dillon,  J. ;  Evans,  J.,  and  Rathmell,  J. 

These  cases  each  involve  the  constitutionality  of  the  act  of 
April  ISth,  1904,  comimonly  called  The  Brannock  Local  Option 
Law,  entitled  '*An  act  further  to  provide  against  the  evils  re- 
sulting from  the  traffic  in  intoxicating  liquors,  by  providing 
for  local  option  in  residence  districts  of  municipal  corpora- 
tions. ' ' 

The  one  seeks  to  enjoin  the  Board  of  Deputy  State  Super- 
visors and  Inspectors  of  Elections  and  each  member  thereof 
from  acting  or  proceeding  under  or  in  accordance  with  said 
statute  or  holding  any  elections  thereunder  which  have  hereto- 
fore been  ordered;  the  other  seeks  to  compel,  by  mandamus, 
the  mayor  of  the  city  of  Columbus,  Ohio,  to  order  an  election 
demanded  by  a  petition  filed  by  forty  per  cent,  of  the  voters 
of  a  certain  district  in  said  city. 

The  question  is  presented  in  each  case  by  demurrer  to  the 
petition. 

It  is  contended  that  this  law  is  in  contravention  of  Section 
26  of  Article  II  of  the  Constitution  of  Ohio,  which  provides 
that  **A11  laws  of  a  general  nature  shall  have  a  uniform  oper- 
ation throughout  the  state,  nor  shall  any  act  except  such  as 
relates  to  public  schools  be  passed  to  take  effect  upon  the  ap- 
proval of  any  other  authority  than  the  Oeneral  Assembly,  ex- 
cept as  otherwise  provided  in  this  Constitution." 

It  is  said  that  this  law  is  a  law  of  a  general  nature,  and  that 
under  this  requirement  of  the  Constitution  it  must  operate 
alike  in  all  the  cities  of  the  state,  but  that  by  reasons  of  the 
provisions  contained  in  Section  9  of  the  said  act  it  can  not 
BO  operate. 
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The  provision  which  it  is  claimed  prevents  the  uniform  op- 
eration of  the  law  is  in  the  following  language : 

"But  nothing  contained  in  the  provisions  of  this  act  shall 
affecty  amend  or  repeal  or  alter,  in  any  way,  any  other  law  or 
ordinance  which  prohibits  throughout  the  municipality  the  sell- 
ing, furnishing  or  giving  away  of  intoxicating  liquors  as  a 
beverage,  or  the  keeping  of  a  place  where  intoxicating  liquor  is 
sold,  furnished  or  given  away  as  a  beverage." 

The  statute  in  terms  is  general.  Section  1  of  the  act  provides 
that  **  whenever  forty  per  cent,  of  the  qualified  electors  of  any 
residence  district  of  any  municipal  corporation  shall  petition 
the  mayor,"  etc.,  an  election  shall  be  held.  It  is  contended, 
however,  that  by  reason  of  the  provision  contained  in  Section 
9  of  the  act,  the  law  can  have  no  operation  in  any  municipality 
in  the  state  of  Ohio,  where  under  the  provisions  of  an  act  passed 
by  the  General  Assembly  of  Ohio  in  the  year  1902  (95  0.  L., 
-87-91),  and  commonly  known  as  The  Beal  Local  Option  Law, 
an  election  has  been  held  under  that  law.  It  is  said  that  under 
the  terms  of  the  Beal  Law  the  result  of  an  election  shall  not 
T>e  disturbed  for  at  least  two  years,  and  that,  therefore,  this  law 
can  have  no  operation  in  such  municipalities.  It  is  said  that 
when  once  the  Beal  Law  becomes  operative  in  any  municipality 
by  the  holding  of  an  election  therein,  under  its  provisions,  that 
before  liquor  can  again  be  sold  in  that  municipality  an  election 
must  be  held  throughout  the  entire  municipality,  and  that  the 
Brannock  Law  provides  in  substance  that  it  shall  not  in  any 
respect  be  in  force  or  operate  where  the  aforesaid  Beal  Law  is 
in  force  and  operation.  It  is  said  that  this  law  can  never  op- 
erate in  municipalities  which  have  once  voted  to  exclude  the 
traffic,  under  the  Beal  Law. 

It  seems  to  us,  however,  that  the  Brannock  Law  will  not  bear 
this  construction.  The  language  is  that  the  provisions  of  this 
act  shall  not  **  affect,  amend  or  repeal  or  alter  in  any  way  any 
other  law  or  ordinance  which  prohibits  throughout  the  muni- 
cipality," etc. — ^that  is,  this  law  shall  not  be  construed  to  be  a 
repeal  of  the  Beal  Law  or  affect  the  operation  of  that  law  where 
under  it  a  municipality  has  excluded  the  traffic.  The  object 
and  purpose  of  the  law  is  to  operate  as  a  local  option  law  where 
the  condition  exists  which  alone  can  give  rise  to  its  operation, 
to-wit,  the  existence  of  the  traffic  in  intoxicating  liquors.     It 
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applies  to  every  municipality  in  the  state,  and  wherever  the 
condition  exists  which  calls  for  its  exercise,  it  may  be  invoked 
Where  the  condition  does  not  exist,  there  is,  of  course,  no  ne- 
cessity to  invoke  the  law. 

There  is  a  difference  we  conceive  between  the  uniform  op- 
eration of  the  law  and  its  universal  operation.  A  law  may  be 
uniform  in  its  operation,  in  that  it  applies  to  every  municipality 
of  the  state  and  yet  not  universal  in  its  operation,  because  the 
condition  upon  which  alone  it  can  operate  and  become  effective 
does  not  exist  in  certain  municipalities.  There  are  many  laws 
upon  the  statute  books  which  apply  in  terms  to  all  municipali- 
ties and  yet  do  not  operate  universally.  To  illustrate,  the  law 
authorizes  any  municipal  corporation  to  construct  levees  and 
embankments  and  improve  watercourses  passing  through  the 
corporation.  The  law  is  uniform  but  it  does  not  operate  uni- 
versally, for  in  some  municipalities  the  condition  which  calls 
for  its  existence  does  not  exist.  Many  other  like  instances 
might  be  cited.  Wherever  the  condition  exists  which  makes  it 
necessary  or  advisable  to  invoke  the  provisions  of  the  law,  it 
may  be  invoked.  Wlienever,  therefore,  in  any  municipality  of 
the  state,  where  under  the  operation  of  the  Beal  Law  the  traffic 
in  intoxicating  liquors  does  not  exist,  but  again  exists  as  the 
result  of  a  subsequent  election  at  which  a  majority  of  the  voters 
declare  in  favor  of  the  traffic,  the  provisions  of  this  law  may 
be  invoked,  and  this,  it  seems  to  us,  satisfies  the  constitutional 
requirement  that  all  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state.  If,  in  any  municipality 
where,  under  the  Beal  Law,  at  a  future  election  under  that  law, 
a  majority  of  the  electors  vote  against  excluding  the  traffic,  then 
we  see  no  reason  to  claim  that  the  Brannock  Law  can  not  be 
invoked.  True,  no  further  election  under  the  Beal  Law  can 
be  again  held  within  two  years,  but  that  provision  can  not  be 
held  to  authorize  the  traffic  within  that  municipality  for  two 
years,  for  that  would  be  in  effect  a  licensing  of  the  traffic,  which 
the  Constitution  forbids.  It  simply  places  the  municipalty  in 
the  same  position  that  it  occupied  prior  to  the  first  election  at 
which  the  traffic  was  excluded  and  in  the  same  situation  as  all 
other  municipalities  in  the  state  where  the  traffic  exists.  And 
while  no  vote  in  the  municipality  as  a  whole  under  the  pro- 
visions of  the  Beal  Law  can  be  again  had  within  two  years. 
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there  is  nothing  to  prevent  an  election  in  districts  of  the  munic- 
ipalit>'  under  the  provisions  of  the  Brannock  Law.  We  think 
it  is  not  a  valid  objection  to  the  constitutionality  of  this  law, 
that  because  the  Legislature  has  enacted  a  valid  local  option 
law  applying  to  municipalities  as  a  whole  and  under  which  cer- 
tain municipalities  have  excluded  the  traflSc  entirely,  this  pre- 
vents the  Legislature  from  enacting  any  other  law  applying  to 
all  municipalities  which  will  prevent  the  exclusion  of  the  traffic 
from  less  than  the  entire  territory  included  within  the  munic- 
ipality. 

The  same  objections  which  are  made  to  the  operation  of  this 
act  might  have  been  urged,  it  seems  to  us,  against  the  constitu- 
tionality of  the  township  local  option  law,  which  the  Supreme 
Court  held  to  be  a  valid  and  constitutional  enactment,  in  Gordon 
V.  The  State,  46  0.  S.,  607.  When  that  act  was  passed,  and 
when  it  was  under  consideration  by  the  Supreme  Court,  the 
statutes  of  the  state  prohibited  the  sale  of  intoxicating  liquors 
absolutely  within  prescribed  territory  adjacent  to  certain  state 
benevolent  institutions  and  within  two  miles  of  agricultural 
fairs,  etc.  The  township  local  option  law  could  not  have  any 
operation  within  these  prescribed  territories,  yet  the  Supreme 
Court  held  that  it  was  a  law  of  a  general  nature  and  that  it 
operated  uniformly  throughout  the  state.  We  therefore  con- 
clude that  this  law  does  not  contravene  Section  26  of  Article  11 
of  the  Constitution  of  Ohio. 

It  is  further  contended  that  the  result  and  effect  of  the  Bran- 
nock Law  is  in  violation  of  Section  5,  Article  XII  of  the  Con- 
stitution of  Ohio,  which  provides: 

**No  tax  shall  be  levied  except  in  pursuance  of  law,  and  every 
act  imposing  a  tax  shall  state  distinctly  the  object  of  the  same, 
to  which  only  it  shall  be  applied." 

Under  and  by  virtue  of  Section  1536-192,  Bates'  Annotated 
Statutes,  4th  Edition,  municipal  councils  are  authorized  "to 
levy  and  collect  taxes  upon  all  the  real  and  personal  property 
within  the  corporation  for  the  purpose  of  paying  the  expenses 
of  the  corporation,  constructing  all  the  improvements  author- 
ized, and  exercising  all  the  general  and  special  powers  conferred 
l^jrlaw." 

Section  2926d  provides  that  the  expeness  of  elections  shall 
be  paid  out  of  the  general  revenue  fund  of  the  city. 
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It  is  said  that  the  Legislature  has  no  right  or  authority  to 
authorize  the  use  of  any  part  of  the  funds  derived  by  general 
taxation  for  the  benefit  of  a  part  only  of  the  people  of  a  munio- 
ipality.  It  is  undoubtedly  true  that  the  public  revenue  de- 
rived from  taxation  can  only  be  expended  for  public  purposes, 
and  that  no  part  of  it  can  be  expended  for  a  purely  private 
purpose.  We  do  not  understand  in  what  way  it  is  claimed 
that  the  operation  and  effect  of  the  Brannock  Law  is  an  in- 
fringement of  this  specific  provision  of  the  state  Constitution, 
nor  do  we  think  it  infringes  any  requirement  of  the  Constitu- 
tion in  this  respect.  While  the  Constitution  provides  that 
taxes  shall  be  levied  upon  property  by  a  uniform  rule,  there 
is  no  constitutional  requirement  that  they  shall  be  expended  in 
jsuch  manner  that  each  tax-payer  shall  receive  direct  benefit  there- 
from in  proportion  to  his  contribution  to  the  public  revenue  in 
taxes.  This  would  be  impracticable.  Indeed,  in  many  cases  the 
public  revenue  is  expended  in  such  manner  and  for  such  pur- 
poses that  apparently  no  direct  benefit  accrues  to  a  part  of  the 
tax-payers.  For  instance,  all  are  taxed  for  the  support  of  the 
common  school  system,  those  who  have  children  to  educate  as 
well  as  those  who  have  not;  but  while  there  seems  to  be  no 
direct  benefit  to  a  part  of  the  people,  there  is  the  indirect  benefit 
which  results  to  all  the  people  of  the  community  from  the 
general  education  of  the  children  and  youth  of  the  community. 
So,  in  the  case  above  referred  to,  of  the  construction  of  levees 
along  watercourses  in  municipalities,  the  direct  benefit  is  en- 
tirely, apparently,  to  those  whose  property,  but  for  the  erection 
of  such  barriers,  would  be  submerged  in  time  of  floods,  and 
many  other  instances  will  readily  suggest  themselves,  in  which 
there  seems  no  direct  benefit  to  a  part  of  the  people  from  the 
expenditure  of  the  public  funds.  But  if  the  expenditure  of 
the  money  be  for  a  public  purpose  and  for  the  benefit  of  the 
public  as  distinguished  from  that  of  mere  private  individuals, 
no  just  complaint  can  be  made  upon  the  ground  that  a  part  of 
the  tax-payers  receive  no  direct  benefit  from  the  expenditure. 
The  Brannock  Law  is  a  measure  intended  not  for  the  benefit  of 
the  individuals  of  a  district  alone,  but  for  the  benefit  of  the 
entire  municipality  in  that  it  is  sought  by  restricting  the  traffic 
to  certain  localities  to  thereby  minimize  its  evils  and  thus  benefit 
the  community  at  large,  upon  which  fall  many  of  the  burdens 
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which  arise  from  the  evils  resulting  from  the  uncontrolled  traf- 
fic in  intoxicating  liquors. 

It  is  further  urged  that  the  Brannock  Law  in  question  con- 
travenes Sections  1  and  2  of  Article  I  of  the  Constitution  in 
that  property  occupied  by  saloons  shall  not  be  counted  as  either 
residence  or  business  property  in  determining  what  property 
shall  be  considered  in  determining  the  foot  frontage  of  a  street 
or  block;  that  such  property  is  thereby  deprived  of  the  pro- 
tection of  the  law  accorded  to  other  property. 

In  this  part  of  the  law,  Section  4,  the  General  Assembly  de- 
fines what  is  meant  by  the  phrase  ''residence  district"  and  what 
shall  not  be  contained  in  such  district,  namely,  certain  frontage 
occupied  by  buildings  and  premises  actually  devoted  to  business 
purposes,  not  including  saloons,  and  in  determining  the  front- 
age, property  occupied  by  saloons  shall  not  be  counted. 

Does  this  deprive  any  one  of  acquiring  possession  and  pro- 
tecting property  or  deny  such  the  equal  protection  of  the  law, 
within  the  meaning  of  Article  I,  Sections  1  and  2  of  the  Con- 
stitution?   We  think  not. 

As  remarked  by  Cook,  J.,  in  Lloyd  v.  Dollison,  23  C.  C,  571 : 

"As  a  general  proposition,  all  the  people  of  the  state  should 
have  the  same  rights  and  privileges  and  be  subject  to  the  same 
burdens;  but  the  subject  matter  of  legislation  must  be  con- 
sidered." 

By  Section  18  of  the  schedule  of  the  Constitution  the  General 
Assembly  may  by  law  provide  against  the  evils  resulting  from 
the  traflSc  in  intoxicating  liquors.  In  enacting  the  law  in  ques- 
tion, the  General  Assembly  apparently  had  in  mind  the  exclu- 
sion of  the  saloons  from  ''residence  districts"  of  municipalities, 
as  distinguished  from  business  districts.  In  fixing  the  character 
of  business  districts,  property  occupied  by  saloons  is  excluded. 
We  think  it  is  within  the  discretion  of  the  General  Assembly 
to  fix  the  rule  or  method  of  determining  the  business  districts. 
The  denial  of  the  privilege  is  directed  against  the  business. 

Minshall,  J.,  in  Adler  v.  Whitbeck,  46  Ohio  State,  575,  says : 

"The  provisions  of  Section  18  of  the  schedule  of  the  Con- 
stitution has  stood  since  its  adoption  as  a  perpetual  admonition 
to  all  persons  engaging  in  the  traffic  that  in  doing  so  they  place 
their  property  invested  in  the  business  subject  to  the  power  of 
the  General  Assembly  to  provide  against  the  evils  lesulting  from 
the  traffic." 
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In  Gordon  v.  The  State,  46  O.  S.,  637  and  638,  Dickman,  J., 
says: 

**WJien  the  General  Assembly  was  clothed  with  authority  by 
the  Constitution  to  provide  by  law  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors,  it  was  left  to  its  dis- 
cretion, subject  to  such  express  limitations  as  the  Constitution 
imposed,  to  select  the  means  whereby  those  evils  might  be 
avoided.  The  Legislature  in  the  plentitude  of  its  discretion 
having  determined  the  methods  of  providing  against  such  re- 
sulting evils,  it  would  not  be  for  the  judicial  branch  of  the 
state  government  to  interfere.'' 

If  the  Legislature  in  its  discretion  determines,  as  it  has  in 
the  law  in  question,  that  the  proper  way  to  further  restrict  the 
evils  resulting  from  the  traffic  in  intoxicating  liquors  is  to 
exclude  the  saloon  from  residence  districts,  then  it  is  necessary 
to  fix  a  rule  or  method  to  determine  a  residence  from  a  business 
district.  And  if  in  fixing  such  rule  or  method  property  occu- 
pied by  saloons  is  denied  the  privilege  of  participating  in  de- 
termining the  character  of  the  business  district,  then  it  is  one 
of  those  disadvantages  connected  with  a  business,  the  conduct 
of  which  and  the  property  devoted  to  which  are  subject  to  the 
legislative  will  and  power  from  the  nature  of  the  subject  mat- 
ter and  is  not  matter  for  judicial  interference. 

It  is  contended  that  said  act  is  in  contravention  of  Sections 
1  and  2  of  Article  I  of  the  Constitution  in  that  it  discriminates 
against  citizens  residing  in  territory  sought  to  be  exempted  from 
the  operation  thereof,  thereby  rendering  said  act  unconstitu- 
tional. 

Section  1  of  said  legislative  act  provides  in  substance  that 
whenever  forty  per  cent,  of  the  qualified  electors  of  any  resi- 
dence district  of  any  municipal  corporation  shall  petition  • 
*  •  for  the  privilege  to  determine  by  ballot  whether  the  sale 
of  intoxicating  liquor  as  a  beverage  shall  be  prohibited  within 
the  limits  of  such  residence  district,  then  a  special  election  shall 
be  ordered  and  held  therein. 

Section  4  of  the  act  contains  a  proviso  that: 

**Such  district  shall  not  contain  any  block  in  which  one-half 
or  more  of  the  foot  frontage  of  such  block  is  occupied  by  build- 
ings and  premises  actually  devoted  to  commercial,  manufac- 
turing, mercantile  or  other  pusiness  purposes,  not  including 
saloons,     •     •     •     and   further,   such   residence   district  shall 
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not  contain  the  property  or  premises  abutting  on  a  street  lying 
between  two  consecutive  cross  or  intervening  streets,  from  street 
to  street,  or  extending  for  a  distance  of  not  less  than  five  hundred 
feet  along  such  street  on  which  said  premises  aDut,  whenever 
fifty-five  per  cent,  of  the  foot  frontage  of  such  abutting  prop- 
erty is  occupied  for  and  devoted  to  manufacturing,  mercantile 
or  other  business  purposes,  not  including  saloons;  •  *  • 
and  on  the  opposite  side  of  said  portion  of  said  street  on  which 
said  property  abuts  fifty-five  per  cent,  of  the  foot  frontage  abut- 
ting thereon  is  occupied  for  and  actually  devoted  to  manufac- 
turing, mercantile  or  other  business  purposes,  not  including  sa- 
loons." 

The  provisions  of  said  act  exempting  any  such  territory 
clearly  demonstrates  the  purpose  of  the  General  Assembly  to 
limit  and  confine  said  districts  to  the  residence  sections  of  a 
city,  and  to  exclude  therefrom  all  business  sections  that  fall 
within  territory  above  described.  It  is  therefore  not  an  act  in- 
tended to  afford  to  electors  the  privilege  of  petitioning  and  vot^ 
ing  to  prohibit  said  traffic  in  any  such  exempted  business  sec- 
tion. 

It  is  objected  that  inasmuch  as  any  exempted  territory,  either 
as  blocks  or  streets,  will  contain  electors  residing  therein,  who, 
under  said  act,  have  neither  the  privilege  to  petition  nor  to 
vote  to  prohibit  said  traffic  therein,  are  thereby  deprived  of 
equal  rights  and  privileges  therein  accorded  citizens  of  other  sec- 
tions of  the  same  municipality. 

The  question  is:  '*Does  such  contravene  the  constitutional 
rights  of  such  electors  under  Sections  1  and  2  of  Article  I  of  the 
Bill  of  Rights?" 

These  provisions  of  the  Constitution  are  intended  to  and  do 
guarantee  certain  inalienable  rights  of  citizens,  such  as  enjoy- 
ing and  defending  life  and  liberty,  acquiring  and  preserving 
and  protecting  property  and  seeking  and  obtaining  happiness 
and  safety.  And  such  ordains  that  all  political  power  is  in- 
herent in  the  people  and  that  government  is  instituted  for  their 
equal  protection  and  benefit  and  they  have  the  right  to  alter, 
reform  or  abolish  the  same  whenever  they  deem  it  necessary; 
and  no  special  privileges  or  immunities  shall  ever  be  granted, 
that  may  not  be  altered,  revoked  or  repealed  by  the  General 
Assembly. 

The  general  rule  as  recognized  by  the  courts  of  this  country 
does  not  exclude  distinctions  and  classifications  among  citizens, 
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and  will  uphold  such,  provided  it  is  based  upon  rational  as  dis- 
tinguished from  arbitrary  grounds.  Dibrell  v.  Morris  Heirs, 
15  S.  W.  Rep.,  87. 

In  Bell's  Gap  B.  B.  v.  Pennsylvania,  134  TJ.  S.,  232,  where 
the  question  was  the  power  of  a  state  to  classify  for  purposes  of 
taxation,  it  was  conceded  that  a  large  discretion  in  these  re- 
spects was  vested  in  the  Legislature, 

Mr.  Justice  Bradley  said: 

''AH  such  regulations,  and  those  of  like  character,  so  long  bb 
they  proceed  within  reasonable  limits  and  general  usage,  are 
within  the  discretion  of  the  state  Legislature  or  the  people  of  the 
state  in  framing  their  Constitution.  But  clear  and  hostile  dis- 
crimination against  particular  persons  and  classes,  especially 
such  as  one  of  an  unusual  character,  unknown  to  the  practice 
of  our  governments,  might  be  obnoxious  to  the  constitutional 
prohibition." 

In  B.  B.  V.  Ellis,  165  U.  S.,  157,  the  court  say: 

*  *  But  if  the  classification  is  not  based  upon  the  idea  of  special 
privileges,  can  it  be  sustained  upon  the  basis  of  the  business 
in  which  the  corporations  to  be  punished  are  engaged?  That 
such  corporations  may  be  classified  for  some  purposes  is  unques- 
tioned. The  business  in  which  they  are  engaged  is  of  a  pecu- 
liarly dangerous  nature,  and  the  Legislature,  in  the  exercise 
of  its  police  powers,  may  justly  require  many  things  to  be  done 
by  them  in  order  to  secure  life  and  property.'' 

The  holding  of  the  court  in  the  above  case  is,  that  such  classi- 
jBcation  will  be  upheld  if  it  is  based  upon  some  reasonable 
ground — some  difference  which  bears  a  just  and  proper  relation 
to  the  attempted  classification,  and  is  not  a  mere  arbitrary 
selection. 

Without  citing  other  authorities  on  this  proposition,  there 
is  no  question  but  that  classification  and  discrimination  among 
citizens  is  a  proper  legislative  prerogative,  provided  it  is  neces- 
sary and  is  not  unreasonable  or  arbitrary. 

Independent  of  the  question  in  this  connection,  whether  or 
not  the  traffic  in  intoxicating  liquors  is  a  lawful  one,  there  is 
no  ground  to  doubt  that  under  Schedule  18  of  the  Constitution 
it  is  recognized  that  evil  may  result  from  such  traffic.  It  is 
there  ordained  that:  **The  General  Assembly  may  by  law  pro- 
vide against  the  evils  resulting  therefrom.''  True,  it  does  not 
necessarily  follow  that  because  evil  may  result  from  a  certain 
traffic,  that  it  is  consequently  unlawful  per  se.     Certain  fac- 
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tories  emitting  loud  noises  or  slaughter  houses  and  places  of 
that  character,  by  reason  of  their  locations,  may  become  nui- 
sances, and  are  thereby  evils,  yet  if  properly  located  are  not 
unlawful. 

But  when  it  appears  that  such  are  nuisances,  in  the  vicinity 
in  which  they  may  be  located,  legislation  authorizing  their 
abatement  is  upheld  on  the  ground  that  such  are  evils  and  det- 
rimental to  public  health.  So  that  the  Constitution,  recogniz- 
ing that  evils  may  result  from  the  traffic  in  intoxicating  liquors,, 
may  not  the  Legislature,  in  the  exericse  of  its  authority  to -regu- 
late the  traffic,  in  the  interest  of  public  morals  and  the  public 
welfare,  prohibit  such  traffic  in  localities  devoted  to  the  homes 
and  dwellings  of  the  inhabitants,  and  without  the  purpose  of 
destroying  the  traffic  entirely,  confine  and  restrict  it  to  such 
sections  as  are  more  largely  devoted  to  business  and  manufac- 
turing pursuits? 

It  is  true  that  in  so  doing,  privileges  may  necessarily  be  ac- 
corded some  citizens  which  may  be  denied  to  others.  But  those' 
who  may  reside  in  business  and  manufacturing  centers  are  nec- 
essarily the  few  as  distinguished  from  the  many  who  reside  in 
residence  centers.  As  the  authorities  say,  it  is  not  possible  to 
realize  an  ideal  or  perfect  system  of  equality. 

**The  police  power  has  dealt  and  deals  with  evils  as  public 
sentiment  requires,  and  that  other  evils  of  a  different  kind 
affecting  different  interests  and  having  different  consequences 
are  not  drawn  within  the  range  of  legislation,  or  that  they  are 
regulated  and  restrained  in  a  different  manner  and  treated  with 
greater  severity  or  leniency,  is  not  deemed  a  sufficient  reason  to 
invalidate  a  measure,  otherwise  legitimate,  confining  itself  to 
some  particular  danger  *  *  *  as  long  as  the  evils  are  suf- 
ficiently distinct,  no  question  is  made  of  the  validity  of  a  par- 
tial or  unequal  exercise  of  the  police  power."  Preund  Police 
Powers,  Section  721, 

It  would  be  no  arbitrary  act  on  the  part  of  the  Legislature 
and  would  be  within  the  exercise  of  a  reasonable  discretion  to 
enact  legislation  to  more  safely  guard  against  evils  calculated 
to  disturb  the  peace  and  quiet  of  residence  communities  and  to 
eliminate  temptations  to  evil  so  contiguous  to  the  homes  of  the 
citizens.  In  the  interest  of  public  peace  and  public  morals, 
there  is  no  doubt  as  to  this  proposition. 

The  vast  majorty  of  the  people  reside  outside  the  commercial 
and  manufacturing  districts  of  a  city.    It  is  on  behalf  of  the 
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many  that  such  legislation  is  enacted;  it  is  deemed  not  possible 
to  reach  and  benefit  equally  all  the  inhaibtants;  then  if  it  is 
for  the  good  of  the  many,  the  few  who  may  not  from  circum- 
stances be  similarly  situated,  could  not  be  heard  to  complain, 
so  long  as  the  general  public  welfare  is  subserved. 

In  the  case  of  exempted  territory  under  the  Brannock  Law, 
the  law  making  power  says  the  traffic  should  be  confined  to  well 
defined  business  centers  and  may  be  prohibited  in  well  defined 
residence  sections. 

Aside  from  the  purpose,  as  heretofore  stated,  to  relieve  alto- 
gether residence  sections  from  all  contact  with  saloons  in  their 
midst,  for  the  moral  good  and  welfare  of  the  communities,  an- 
other purpose  is  to  centralize  all  such  traffic  in  business  dis- 
tricts, wherein  better  police  surveillance  can  be  afforded  in 
order  that  the  evils  arising  from  such  traffic  may  thereby  be 
minimized. 

Inasmuch  as  it  is  evidently  not  possible  that  exempted  busi- 
ness territory  is  or  could  be  provided,  that  would  not  contain 
electors  residing  therein,  the  very  purpose  of  the  act  to  cen- 
tralize such  traffic  and  drive  it  away  from  residence  sections 
would  be  defeated,  if  the  validity  of  the  act  depended  on  such 
electors  being  afforded  the  privilege  of  petitioning  and  voting 
thereunder. 

It  will  be  observed  that  such  act  in  no  wise  seeks  to  disfran- 
chise an  elector.  It  merely  provides  that  no  district  can  be  cre- 
ated in  any  such  exempted  territory. 

It  is  deemed  best  to  confine  the  traffic  to  such  exempted  ter- 
ritory under  the  authority  to  regulate  it,  and  as  the  greatest 
good  is  provided  for  the  many  by  so  doing,  the  few  who  may 
reside  in  such  exempted  territory  must  necessarily  abide  by 
that  which  subserves  the  public  welfare. 

As  said  in  Tiedeman's  Limitations  of  Police  Power,  Section 
122c. 

**As  long  as  a  trade  does  not  injure  the  public  health  and 
is  the  source  of  no  annoyance  whatever  to  the  inhabitants  of 
the  locality  in  which  it  is  conducted,  it  can  not  lawfully  be  pro- 
hibited. Every  man  has  a  constitutional  right  to  follow  on  his 
own  premises,  any  calling,  provided  it  does  not  in  any  way 
interfere  with  another's  reasonable  enjoyment  of  his  premises; 
but  if  the  prosecution  of  a  certain  trade  aflfects  another  inju- 
riously, the  state  may  so  regulate  the  trade  that  the  injury  may 
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be  avoided  or  reduced  to  a  minimnm.  If  the  trade  is  in  itself 
and  necessarily  harmful  to  one's  neighbor  or  the  public  health, 
it  may  be  prohibited  altogether;  but  if  it  can  be  prosecuted 
under  certain  limitations  so  as  to  avoid  injury  to  others,  the 
police  regulation  must  be  confined  to  the  imposition  of  these 
needed  restrictions,  and  the  trade  can  not  be  absolutely  pro- 
hibited. A  police  regulation  can  not  extend  beyond  the  evil 
to  be  remedied.  Where,  therefore,  certain  trades  and  employ- 
ments which  serve  some  useful  purpose  and  add  something  to 
the  world's  wealth  are  harmful  to  the  inhabitants  of  the  local- 
ity in  which  they  may  be  conducted  and  the  harmony  may  be 
avoided  altogether  or  considerable  reduced  by  confining  them 
to  localities  in  which  the  population  is  sparse  and  the  residences 
are  few,  it  is  altogether  permissible  to  prohibit  the  prosecution 
of  those  trades  in  other  localities.  The  instances  of  this  kind 
of  regulation  are  very  numerous.  *  •  *  In  the  same  way 
may  the  sale  of  intoxicating  liquors  be  prohibited  in  certain 
localities;  for  example,  within  a  certain  distance  of  the  state  in- 
sane asylum,  university  or  state  capitol,  provided  it  be  con- 
ceded that  the  sale  of  intoxicating  liquors  in  those  localities,  in . 
a  legal  sense,  threatens  an  injury  to  the  public." 

In  the  consideration  of  this  branch  of  the  case  we  are  not 
unmindful  of  the  diflSculties  encountered  in  its  solution  and  the 
absence  of  authorities  directly  bearing  on  the  question.  How- 
ever, from  all  the  authorities  examined  reflecting  on  the  consti- 
tutional limitations  of  legislative  authority,  on  the  subject  mat- 
ter here  presented,  we  are  of  the  opinion  that  the  act  in  ques- 
tion is  not  in  contravention  of  the  above  provisions  of  the  Con- 
stitution. 

Again,  it  is  urged  upon  us  that  the  sale  of  liquors  as  a  bev- 
erage within  the  limitations  already  prescribed  by  law,  that  is 
to  say,  where  conducted  in  accordance  with  the  statutes  in  this 
state,  is  a  lawful  business;  as  such  it  must  be  classed  as  busi- 
ness, and  therefore  its  eliminations  as  a  factor  in  determining 
business  districts  or  business  blocks  is  an  arbitrary,  capricious, 
unreasonable  and  unnatural  classification,  and  consequently  in 
violation  of  the  Fourteenth  Article  of  the  Amendment  to  the 
Constitution  of  the  United  States,  which,  among  other  things, 
forbids  any  state  from  passing  or  enforcing  any  law  abridging 
the  privileges  or  immunities  of  citizens  or  from  denying  to 
any  person  the  equal  protection  of  the  laws. 

Perhaps  no  doctrine  is  better  settled,  as  we  have  already  said, 
than  that  the  state  may  nevertheless  distinguish,  select  and  class- 
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ify  objects  of  legislation,  and  this  power  necessarily  involves  a 
wide  range  of  discretion,  limited  only  in  this,  that  the  classifi- 
cation be  based  on  reasonable  grounds  and  not  be  an  arbitrary 
or  capricious  selection  or  distinction.  Railway  Co.  v.  Ellis,  165 
U.  S.,  150, 

If  we  grant,  therefore,  the  established  law  in  this  state  to  be 
that  the  Legislature  has  full  power  in  its  discretion  to  authorize 
the  absolute  prohibition  of  the  trafSc  in  an  entire  municipality, 
both  as  to  resident  and  to  business  sections  thereof,  as  is  now 
provided  in  the  Beal  Law  (Act  of  April  3d,  1902),  certainly  the 
classification  of  certain  business  territory  or  districts  as  exempt 
under  the  present  law,  is  in  the  nature  of  a  favor  or  special  ad- 
vantage to  the  traffic,  as  to  which  its  opponents,  not  its  adher- 
ents, might  complain.  The  classification,  however,  is  based  on 
most  reasonable  grounds,  and  the  object  of  the  law,  to-wit,  to 
** provide  for  local  option  in  residence  districts,"  is  consistently 
maintained  when  business  districts  are  exempted. 

Is  it  an  unreasonable  classification  then  which  prevents  saloon 
property  from  being  considered  as  business  property  and  for- 
bids it  being  considered  either  way  ?  We  think  not.  The  power 
to  eliminate  it  altogether  must  be  conceded  as  resting  in  the 
Legislature  of  this  state.  Moreover,  there  is  a  further  reason 
which  appears  and  that  is  that  since  this  is  the  very  business 
in  question,  the  object  of  the  law  could  be  defeated  were  this 
provision  eliminated,  since  otherwise  it  is  easy  to  conceive  that 
colonies  could  be  formed  on  streets  in  residence  sections  .made 
up  largely,  if  not  entirely,  of  this  very  business,  whereby  the 
requisite  fifty-five  per  cent,  of  business  frontage  would  be  easily 
formed,  and  the  most  salient  purpose  of  the  law  nullified. 

An  important  point  is  also  urged  with  much  force  that  the 
General  Assembly  has  no  power  to  enact  a  penal  statute  to  be 
called  into  execution  by  a  vote  of  the  electors  in  any  territory 
less  than  a  political  subdivision  of  the  state,  clothed  with  cor- 
porate powers.  That  is  to  say,  that  such  a  law  can  only  operate 
through  a  country,  a  township,  a  village,  a  city  or  a  ward  or 
precinct  of  a  city.  This  point  is  novel  and  in  the  very  limited 
time  which  we  have  had  for  consideration  of  this  case  by  reason 
of  the  urgent  necessity  for  immediate  decision,  we  can  not  find 
that  it  has  ever  been  raised  before  in  any  court.  We  think  it 
is  no  longer  a  question  in  this  state  that  it  is  within  the  scope  of 


NISI  PRIXJS  REPORTS— NEW  SERIES.  99 


190i.]  City  of  Columbus  v.  Jeflfrey,  Mayor. 

the  legislatiYe  power  to  enact  laws  which  shall  not  become  oper- 
ative until  the  happening  of  a  particular  event,  or  on  some 
contingency  thereafter,  or  upon  the  performance  of  some  special 
condition,  such  as  vote  of  the  people.  Such  a  statute  is  the  act 
of  the  Legislature,  and  in  all  respects  valid  from  the  time  of 
its  passage.  It  is  called  into  execution  upon  the  happening 
of  the  contingency.  The  Legislature  can  not  delegate  its  power 
to  make  a  law,  but  it  may  make  the  law  and  delegate  the  power 
to  call  that  law  into  operation. 

The  discussion  of  Judge  Banney  in  the  case  of  'RwXroad  ConV' 
pany  v.  Commissioners,  1st  0.  S.,  77,  was  the  beginning  of  the 
Ohio  adjudications  upon  this  point,  and  we  refer  to  his  reason- 
ing in  that  interesting  case.  And  see  also,  Field  v.  Clark,  143 
U.  S.,  649 ;  Gordon  v.  State,  46  0.  S.,  607 ;  Cass  v.  DUlon,  2d  0. 
S.,  607 ;  Trustees  v.  Cherry,  8  0.  S.,  564 ;  Newton  v.  Commission- 
ers,  26  O.  S.,  618. 

We  have  it  well  settled,  therefore,  that  a  law  to  be  called  into 
operation  upon  the  happening  of  a  reasonable  contingency, 
need  not  be  called  into  execution  throughout  the  entire  state. 
It  may,  without  doing  violence  to  the  uniformity  clause  of  the 
Constitution,  so  become  operative  and  eflfective  in  any  one  of  the 
minor  political  subdivisions  of  the  state.  But  it  is  now  urged 
that  this  pow^er  to  so  call  into  execution  such  penal  statute  can 
only  be  delegated  to  the  inhabitants  of  one  of  these  recognized 
political  subdivisions  of  the  state ;  that  to  authorize  a  carving  out 
of  arbitrary  territory  for  the  single  purpose  of  permitting  a 
particular  statute  to  be  called  into  execution  within  it,  and  with- 
out devolving  upon  it  any  govermental  functions,  was  a  thing 
never  contemplated  by  the  framers  of  our  state  government, 
and  transcends  legislative  authority.  And  further,  that  the 
territorial  subdivision  of  this  state  into  various  political  en- 
tities can  only  be  made  for  governmental  purposes,  and  such 
territory  must  be  either  a  county,  township,  village,  city,  ward 
or  precinct. 

Just  upon  what  particular  reason,  beyond  what  has  been 
given  above,  can  be  advanced  for  declaring  the  law  in  question 
unconstitutional  because  of  the  permissive  and  arbitrary  terri- 
torial limitations,  we  do  not  perceive.  We  have  a  number  of 
precedents  involving  somewhat  similar  territories.  Thus  Section 
6945  makes  it  unlawful  to  sell  liquor  within  a  distance  of  four 
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miles  of  a  place  where  people  are  collected  for  religions  worship, 
or  where  there  is  a  celebration  or  reunion  of  the  Grand  Army  or 
Sons  of  Veterans  or  Union  of  Veterans.  Section  6946a  makes 
it  unlawful  to  sell  or  give  away  liquors  within  a  mile  and  a 
half  of  any  soldier  *s  home.  Likewise,  it  is  further  provided  1^ 
Section  6946,  among  other  things,  that  it  shall  be  unlawful  to 
oell  or  give  away  liquors  within  two  miles  of  any  agricultura] 
fair.  In  each  of  these  cases,  and  especially  the  last  named  case, 
the  territory  affected  is  unquestionably  arbitrary.  A  fair 
grounds  may  be  located  at  any  point  the  association  desires  and 
may  be  changed  each  year  and  yet  the  prohibited  territory 
would  continue  to  follow  the  change.  In  the  case  of  a  camp 
meeting  or  a  soldiers  reunion  the  boundary  might  change  every 
hour  during  the  day  by  the  change  of  the  location  of  the  meeting 
or  its  size.  That  these  acts  were  sustained,  see  Heck  v.  State,  44 
0.  S.,  536 ;  State  v.  Long,  48  0.  S.,  509 ;  Theis  v.  State,  54  0. 
S.,  245. 

Before  a  court  can  declare  a  law  to  be  unconstitutional  it 
must  be  .clear  that  it  is  in  irreconcilable  conflict  therewith. 
Upon  the  considerations  above  stated,  we  are  not  able  to  see  in 
what  respect  it  so  conflicts  with  any  provision  of  the  Constitu- 
tion and  therefore  hold  the  law  to  be  constitutional.  , 

Having  reached  these  conclusions  upon  consideration  of  the 
demurrer  to  the  petition  in  the  mandamus  case,  we  have  not 
found  it  necessary  to  consider  the  question  made  in  argument, 
whether  in  any  case  a  court  of  equity  will  enjoin  or  interfere  with 
the  holding  of  elections,  even  where  it  involves  the  question 
of  the  expenditure  of  the  public  funds  in  the  holding  of  an 
election  under  an  unconstitutional  law. 

Judgments  will  be  entered  in  each  case  im  accordance  with, 
this  opinion. 

James  M.  Butler,  for  the  City  of  Columbus  and  the  Mayor. 

Thomas  H.  Clarke,  W.  B.  Wheeler  and  L.  D.  Lilly,  for  the 
Anti-saloon  League. 

George  B.  Okey  and  Gumble  &  Chimhle,  for  the  liquor  in- 
terests. 
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CLASSmCATION  OP  NCWSPAPBRS. 

[Common  Pleas  Court  of  Franklin  GOonty.] 

Stater  ex  bel  Purpus  and  Conbadi,  v.  Mabk  Slaheb,  Statb 

SUPEBVISOBOP  PUBUC  Pbinhno. 

Decided,  April,  1904. 

Fublioation--Of  ComtituiUmal  AmendmenU  in  German  Net09paper — 
Paper  Publishing  Its  News  in  Oerman  and  Miscellaneous  Matter 
in  IDnglish — Classified  as  a  Oerman  Paper. 

A  newspaper  which  publishes  its  news,  its  politics  and  its  policies  in 
German,  with  a  supplement  of  miscellaneous  mAtter  in  EiUglish, 
is  in  its  classification  a  German  newspaper;  and  a  contract  haying 
been  first  made  by  the  State  Superrisor  of  Public  Printing  with 
Bucli  a  paper  for  the  publication  of  constitutional  amendments,  no 
other  contract  binding  against  the  state  could  be  legally  made  with 
any  other  German  newspaper  of  the  same  politics  in  the  same 
county  for  the  publication  of  the  same  matter. 

EVANS^    J. 

The  relators  are  now,  and  were  in  the  year  1903,  publishers 
of  a  Gtennan  newspaper  in  Auglaize  county,  this  state.  For 
six  months  prior  to  the  general  election  of  1903,  the  relators 
published  in  said  newspaper  the  proposed  amendments  to  the 
Constitution  of  Ohio,  under  a  contract,  as  they  allege,  with  the 
defendant,  as  such  state  supervisor  of  public  printing.  Re- 
lators farther  allege  that  they  furnished  to  said  defendant  the 
several  issues  of  their  said  newspaper  in  which  said  proposed 
amendments  were  published,  together  with  an  affidavit  that  the 
same  were  so  published  by  them  in  said  paper,  and  have  de- 
manded of  the  defendant  to  make  a  legal  measurement  of  said 
published  matter  and  to  issue  a  voucher  to  plaintiflfs  for  the 
value  thereof  as  fixed  by  law,  all  of  which  defendant  has  re- 
fused and  continues  to  refuse  to  do.  They  pray  that  a  writ  of 
mandamus  may  issue,  commanding  the  defendant  to  measure 
said  published  matter  and  approve  and  deliver  to  plaintiffs  a 
voucher  for  the  value  thereof. 

The  defendant,  by  his  answer,  denies  all  the  material  allega- 
tions of  the  petition,  and  especially  denies  that  said  newspaper 
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is  of  general  circulation  within  said  Auglaize  county,  and  denies 
that  he  ever  entered  into  a  contract  with  plaintiffs  for  the 
publication  of  said  proposed  amendments. 

By  an  amendment  to  his  answer  the  defendant  says  that  long 
prior  to  the  time  the  relators  claim  that  defendant  entered  into 
a  contract  with  them  to  publish  constitutional  amendnuents,  he 
had  entered  into  a  written  contract  with  the  Minster  Post,  a 
German  newspaper  published  in  said  Auglaize  county,  whereby 
said  newspaper  agreed  to  publish  said  matter  for  the  time  and 
in  the  manner  required  by  law,  and  for  the  consideration  of 
sixty  per  cent,  of  the  rates  established  by  law  for  legal  adver- 
tising. That  relators  had  full  knowledge  at  the  time  of  said 
contract,  of  the  terms  and  conditions  thereof.  That  said  Min- 
ster Post  published  said  amendments  in  the  manner  required  by 
law,  and  the  amount  due  thereon  had  long  since  been  approved 
by  defendant,  and  the  same  has  been  paid  by  the  treasurer  of 
state  on  a  warrant  of  the  auditor  of  state,  and  that  there  are 
now  no  funds  in  the  state  treasury  appropriated  and  set  apart 
for  the  payment  of  relators'  alleged  claim. 

The  authority  for  publishing  said  constitutional  amendments 
is  provided  by  the  Legislature,  Act  of  April  29,  1902  (95  O.  L., 
p.  291). 

Section  3  of  that  act  provides  that  the  state  supervisor  of 
public  printing  shall  cause  the  amendments  to  the  Constitution 
proposed  to  be  published  once  each  week  in  not  less  than  one 
newspaper  of  general  circulation  in  each  county  of  the  state 
wherein  a  newspaper  is  published,  once  each  week  for  six 
months,  and  until  the  first  Tuesday  after  the  first  Monday  of 
November,  1903,  •  •  •  and  in  counties  having  a  Oerman 
newspaper  of  general  circulation,  once  a  week  in  a  German 
newspaper  for  said  time;  and  in  counties  having  two  German 
newspapers  of  opposite  politics,  of  general  circulation  in  the 
county,  it  shall  be  published  in  each  of  such  German  news- 
papers. 

Section  4  of  the  act  prescribes  that  the  chaises  shall  not 
exceed  sixty  per  cent,  of  the  rates  established  in  Section  4366, 
Revised  Statutes,  for  legal  advertising;  that  the  costs  of  pub- 
lication shall  be  paid  out  of  the  state  treasury  from  any  money 
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not  otherwise  appropriated,  upon  the  warrant  of  the  auditor 
of  state,  upon  vouchers  approved  by  the  supervisor  of  public 
printing,  who  shall  make  legal  measurements  of  the  matter  pub- 
lished* 

The  evidence  shows  that  the  newspaper  of  the  relators  and 
the  Minster  Post  were  both  published  in  said  Auglaize  county, 
and  were  of  the  same  politics.  This  being  true,  the  defendant 
had  legal  authority  to  publish  said  amendments  in  but  one  Qer- 
man  newspaper  in  said  county.  But  said  amendments  were 
published  in  both  of  said  papers.  In  the  Minster  Post  under  a 
contract  in  writing  between  the  publishers  thereof  and  defend- 
ant, which  was  the  regular  form  of  contract  used  by  defendant 
for  publishing  said  matter,  stipulating  the  rate,  etc.  The  pub- 
lication in  the  Minster  Post  was  approved  and  paid  for  out  of 
the  state  treasury.  The  relators  published  the  amendments 
under  what  they  claim  was  a  verbal  contract  with  defendant, 
without  any  stipulation  as  to  the  rate  or  price  thereof,  the  kind 
of  type  to  be  used,  or  any  terms  whatever. 

The  first  question  here  is,  Was  the  Minster  Post  a  German 
newspaper  of  general  circulation  published  in  said  county  t  If 
so,  then  that  is  as  far  as  the  inquiry  here  need  go  in  a  determ- 
ination of  this  case. 

It  would  not  matter  if  the  defendant  did  subsequently  make 
a  verbal  contract  with  relators  to  publish  said  matter,  if  he 
had  already  made  a  contract  with  another  German  paper  of  the 
same  politics  in  said  county  for  such  publication.  He  could  not 
make  two  such  legal  contracts  with  German  papers  in  that 
county,  and  the  second  would  be  beyond  his  authority  as  such 
officer,  and  he  could  not  obligate  the  state  for  the  payment 
thereof.  But  relators  claim  that  the  Minster  Post  was  not  a 
German  newspaper,  and  was  not  a  paper  of  general  circulation 
in  that  county. 

Some  time  the  latter  part  of  April  Conradi  came  to  Columbus 
to  see  the  defendant  to  solicit  a  contract  to  publish  this  matter. 
Defendant  being  absent,  witness  had  an  interview  with  defend- 
ant's chief  clerk.  The  latter  informed  Conradi  that  the  order 
had  been  let  to  the  Minster  Post.  Conradi  claims  that  he  then 
informed  the  chief  clerk  that  the  Minster  Post  was  not  a  Gter- 
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man  newspaper.    This  the  chief  clerk  denies,  and  says  that  Con- 
radi  made  no  such  statement. 

Some  evidence  was  adduced  tending  to  show  that  the  Minster 
Post  was  a  **Gterman-English  paper."  When  it  began  this 
publication  it  was  an  eight-page  paper,  four  pages  in  German 
and  four  in  English.  The  local  news  and  local  advertisements 
were  published  in  German  on  the  outside  pages.  The  inside 
pages  were  in  English  and  constituted  what  was  denominated 
**  boiler-plate.  "•  Shortly  after  the  Minster  Post  began  the  pub- 
lication of  these  amendments  its  form  was  changed,  and  pub- 
lished eight  pages  in  German,  and,  in  addition,  had  what  was 
called  a  supplement  of  four  pages  made  up  of  so-called  ''boiler- 
plate." 

Defendant's  chief  clerk  testified  that,  prior  to  letting  the 
contract  to  the  Post,  he  made  an  investigation,  and  found  from 
the  directory  that  it  was  given  as  a  German  paper,  and  that 
the  circulation  of  the  two  papers  were  about  the  same.  De- 
fendant testified  that  the  Post  was  the  only  German  paper  rec- 
ommended to  him  in  that  county,  and  that  he  heard  of  no  other. 

On  the  same  day  that  Conradi  claims  the  defendant  made  a 
verbal  contract  for  relators'  paper  to  publish  this  matter,  there 
was  a  meeting  between  this  witness,  the  defendant  and  the  at- 
torney-general to  investigate  the  claims  made  by  the  relator. 
Conradi  admits  that  he  then  made  no  representation  to  the 
defendant  and  the  attorney-general  that  the  Post  was  not  a 
German  paper.  The  question  of  this  paper's  circulation  was 
the  subject  of  investigation  at  this  meeting. 

There  was  much  evidence  pro  and  con  concerning  the  alleged 
verbal  contract  claimed  by  relators.  It  appears  that  before 
relators  applied  to  defendant  for  an  order  to  make  the  publi- 
cation of  this  matter  that  they  had  secured  the  plates  from 
Cleveland  preparatory  to  the  publication. 

Agler,  the  chief  clerk,  testifies  that  when  he  informed  Con- 
radi that  the  contract  had  already  been  let  to  the  Minster  Post, 
that  Conradi  informed  him  that  they  had  the  plates  and  would 
publish  the  amendments  as  news  whether  they  got  anything  for 
it  or  not ;  that  they  could  not  aflford  to  have  another  paper  pub- 
lish them  and  they  not  do  so. 
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Defendant  denies  that  he  authorized  relators  to  publish  the 
amendments.  He  says  that  he  told  Conradi  that  he  would  in- 
vestigate into  the  Post,  and  would  write  him  if  he  decided  to 
give  him  the  contract;  that  as  relators  already  had  plates,  if 
they  cared  to  take  the  risk  of  making  one  publication,  they 
could  do  so,  and  if  the  other  people  don't  show  up  that  he 
would  inform  relators. 

As  I  have  heretofore  stated,  if  defendant  had  already  entered 
into  a  contract  with  the  Minster  Post,  and  if  that  paper  was  a 
German  newspaper  of  the  same  politics  as  relator's  paper,  pub- 
lished and  of  general  circulation  in  said  county,  the  evidence 
as  to  whether  or  not  relators  subsequently  obtained  a  contract 
from  defendant  is  not  material  to  a  detenmnation  of  this  case. 
In  that  event  such  a  contract  would  not  be  binding  as  against 
the  state. 

Notwithstanding  the  Minster  Post  was  published  partly  in 
English,  I  am  inclined  to  the  opinion  that  it  was  to  all  intents 
and  purposes  a  German  newspaper,  and  could  reasonably  come 
under  that  classification.  None  of  its  local  news  matter  was 
published  in  English — all  that  was  in  German;  and  while  there 
was  no  evidence  as  to  the  reason  it  published  any  matter  in 
English,  it  can  only  be  concluded  that  such  was  because  it  prob* 
ably  could  not  procure  ''boiler-plate"  in  German,  and,  as  is 
customary  with  country  weekly  papers,  it  purchased  stock,  one 
half  of  which  was  already  printed,  leaving  the  other  half  to 
be  made  up  and  published  by  the  proprietors  of  the  newspaper. 
The  latter,  in  fact,  constitutes  the  paper  as  to  its  identification 
and  classification,  because  it  contains  the  news  of  local  interest 
to  its  readers,  and  it  also  contains  its  politics  and  its  policy. 
Besides  during  the  period  of  the  publication  of  these  amend- 
ments the  paper  was  made  up  of  eight  compact  pages  all  in 
German.  The  four  pages  of  English  were  a  supplement  separate 
from  the  other  eight  pages,  and  was  also  so-called  ** boiler-plate." 

I  have  examined  all  the  authorities  cited  by  counsel  for  re- 
lators, but  I  do  not  find  them  in  point  on  the  question  here 
presented.  In  the  multitude  of  contracts  the  defendant  was 
called  upon  to  make  with  newspapers  throughout  the  entire  state, 
and  in  each  county  of  the  state,  for  the  publication  of  these 
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amendments  under  said  act,  he  could  not  be  held  to  the  strict 
accountability  as  to  the  selection  of  newspapers  that  might  other- 
wise apply  under  other  circumstances,  such  as  those  cited  by 
counsel.  If  he  has  exercised  reasonable  judgment  in  the  selec- 
tion of  papers  and  has  resorted  to  the  best  means  within  his 
power  to  seek  information,  and  has  been  actuated  by  honest 
miotives,  the  state  of  Ohio  could  not  be  held  liable  from  his 
acting  on  mistaken  information  no  more  serious  in  its  conse- 
quences than  that  of  selecting  this  paper  as  a  German  news- 
paper. In  any  event,  in  the  performance  of  his  duties,  in  order 
to  hold  the  state  liable,  it  would  have  to  appear  that  he  exer- 
cised an  absolute  want  of  care  and  inadequate  investigation. 

The  evidence  in  this  case  does  not  warrant  any  such  con- 
clusion. On  the  other  hand,  it  shows  that  the  defendant  ex- 
ercised the  best  means  within  his  reach  in  selecting  this  paper 
in  the  hasty  acfion  it  was  necessary  for  him  to  take  in  making 
these  contracts. 

My  opinion  is  that  the  newspaper  in  question  is  in  its  classi- 
fication a  Oerman  newspaper,  and,  as  such,  the  contract  having 
first  been  made  for  the  publication  of  this  matter  with  said 
paper,  no  other  contract  binding  against  the  state  could  be 
legally  made  with  any  other  German  newspaper  in  said  county 
for  the  publication  of  the  same  matter. 

For  this  reason  I  find  that  relators  are  not  entitled  to  be 
paid  compensation  for  the  publication  of  said  constitutional 
amendments  by  the  state.  The  relief  prayed  for  is  therefore 
refused,  and  this  cause  is  dismissed  at  the  costs  of  the  relators. 

Pangeman,  Hempstead  &  Wheeler,  for  plaintiff. 

Attomey-Oeneral,  for  defendant. 
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NOVATION-TRIAL. 

[Common  Pleas  Court  of  Clark  County.] 

Charles  L.  Gerlauoh  v.  W.  G.  BiIjET. 

Decided,  April,  1904. 

Pleading — Denial  that  there  is  Anything  Due — And  Plea  of  Novation-^ 
Order  of  Argument — Consideration  for  the  Neto  Contract. 

1.  Where  the  answer  to  a  petition,  taken  in  all  its  parts  concedes  the 

claim  of  the  plaintiff,  although  in  one  defense  denies  that  there 
is  anything  due  the  plaintiff  from  the  defendant,  and  in  another 
defense  pleads  payment  and  discharge  of  obligation  by  novation 
the  defendant  is  entitled  to  the  opening  and  close  of  the  argument, 
there  being  but  the  one  issue  to  be  tried. 

2.  Where  discharge  of  obligation  is  plead  by  way  of  novation  or  sub- 

stitution of  a  new  party  to  be  debtor,  all  three  parties,  the  original 
creditor,  the  original  debtor  and  the  alleged  new  debtor  must  all 
agree  to  the  Substitution  of  the  new  obligation. 

3.  In  such  case  the  only  consideration  would  be  the  discharge  of  the 

original  debtor  from  his  first  obligation,  and  when  the  release, 
discharge  and  extinguishment  of  the  original  obligation  is  not 
ag^recd  upon  by  the  three  parties,  either  in  part  or  as  a  whole, 
there  would  be  no  consideration  for  the  new  contract  and  the  same 
would  be  void. 

4.  The  substitution  may  be  In  the  debt,  debtor  or  creditor,  but  there 

must  be  an  unconditional  agreement  of  all  the  parties  to  the  new 
contract  of  release,  discharge  or  extinguishment  of  the  former 
contract  and  substitution. 

MOWERy    J. 

This  action  was  brought  by  the  plaintiff  to  recover  a  balance 
due  as  claimed  by  the  plaintiff  for  the  purchase  of  a  bull  bought 
from  the  plaintiff  by  the  defendant  at  the  cash  price  of  $1,100, 
averring  that  the  defendant  paid  cash  $600,  leaving  an  unpaid 
balance  of  $500,  with  interest  from  date  of  purchase. 

The  defendant's  answer  in  substance  denies  that  he  is  indebted 
to  the  plaintiff  in  any  sum  whatever,  and  for  a  second  defense, 
defendant  admits  that  on  the  30th  day  of  May,  1903,  he  pur- 
chased the  bull  mentioned  in  the  petition  for  $1,100  cash;  but 
avers  that  the  price,  $1,100,  was  fully  paid  and  settled  for  as 
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follows:  Plaintiff  for  a  valuable  consideration  agreed  to,  and 
did  accept  in  full  payment  and  satisfaction  of  $500  of  the  $1,100, 
E.  S.  Kelly's  promise  to  give  him  credit  on  his  account  in  the 
sum  of  $500;  that  said  plaintiff  did  accept  said  Kelly's  promise 
to  give  him  credit  on  his  account  in  the  sum  of  $500  in  full  pay- 
ment and  satisfaction  of  $500  of  the  purchase  price  of  said  bull 
and  did  then  and  there  release  said  defendant  from  the  payment 
of  the  $500  of  said  $1,100,  the  purchase  price  of  said  bull. 

The  plaintiff  by  way  of  reply  denied  the  allegations  of  the 
answer. 

In  this  state  of  the  proceedings  the  defendant  was  entitled  to 
first  prove  his  defense  as  the  answer  by 'admitting  the  terms  of 
the  sale  and  the  averment  of  satisfaction  by  a  new  and  inde- 
pendent contract  by  way  of  novation,  made  the  sole  issue  in  the 
case  and  no  other  issue  than  the  full  payment  or  satisfaction  of 
the  indebtedness,  which  threw  the  proof  upon  the  establishing 
of  that  sole  issue  upon  the  defendant.  The  averment  of  the  sec- 
ond defense  by  its  admissions  took  in  and  overshadowed  the  de- 
nial of  there  being  nothing  due  until  established  by  proof.  In 
determining  who  must  first  introduce  evidence  under  paragraph 
3  of  Section  5190,  the  whole  pleadings  must  be  considered  and 
not  a  part  merely  of  the  pleadings.  In  this  answer,  by  its  ad- 
missions, if  no  evidence  had  been  offered  the  plaintiff  would 
have  been  entitled  to  a  judgment,  and  being  required  first  to  pro- 
duce his  evidence  under  paragraph  6  of  the  same  section,  the 
defendant  was  entitled  to  close  the  argument.  See  Lewster  v. 
Ooddard,  25  0.  S.,  page  276. 

The  defendant  testified  in  substance  that  he  purchased  a  bull 
of  the  plaintiff  at  his  public  sale  on  the  20th  day  of  May,  1903, 
for  the  sum  of  $1,100,  the  sale  being  advertised  for  cash;  that 
after  the  sale  he  asked  the  plaintiff  to  take  his  check  for  $600 
and  to  receive  a  credit  from  E.  S.  Kelly,  another  stock  dealer, 
for  the  sum  of  $500,  the  balance  of  the  purchase  money  which 
he  claimed  Kelly  had  agreed  to  give  him  the  credit,  as  he  had 
paid  Mr.  Kelly  for  another  bull  purchased  of  Mr.  Kelly  some 
time  previous,  which  had  not  filled  his  warranty  and  which  Mr. 
Kelly  agreed  with  the  defendant  to  take  back.  He  did  not  tes- 
tify that  the  plaintiff  agreed  to  release  and  discharge  him  in 
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express  terms,  but  that  he  understood  that  to  be  the  effect  of  the 
same,  as  he  agreed  to  take  credit  upon  his  individual  account 
with  Mr.  Kelly ;  the  defendant  further  testified  that  no  consid- 
eration  was  paid  in  money  for  this  agreement  to  take  credit  upon 
Kelly's  account. 

The  plaintiff  testified  in  substance  that  no  such  agreement 
was  made;  I^ut  that  he  was  willing  to  take  Kelly's  check  in  lieu 
of  the  cash  if  he  would  get  the  same. 

Mr.  Kelly  testified  that  he  never  agreed  to  give  a  check,  nor  to 
give  him  credit  only  upon  the  condition  that  he  found  that  the 
bull  sold  by  him  to  the  defendant,  after  proper  tests  when  re- 
turned thereafter  to  him  would  not  come  up  to  the  warranty. 
That  the  plaintiff  owed  him  on  his  account  something  over  $100 
and  less  than  $200. 

Some  letters  were  introduced  in  evidence  between  the  parties, 
but  threw  little  light  upon  the  main  question. 

The  court  charged  the  jury,  among  other  things,  that  the  bur- 
den of  proving  the  averments  of  the  answer  as  to  giving  a  re- 
lease of  the  original  contract  as  averred,  was  with  the  defendant ; 
that  before  the  defendant  would  be  entitled  to  a  verdict  in  his 
favor  the  jury  must  find  that  the  plaintiff,  the  defendant  and 
Mr.  Kelly,  all  agreed  to  the  substitution  of  Mr.  Kelly  as  the 
party  to  pay  the  balance  of  the  indebtedness  remaining  unpaid 
by  the  defendant  to  the  plaintiff,  upon  his  admission  of  his  ob- 
ligation to  pay  the  plaintiff  cash. 

The  jury  brought  in  a  verdict,  upon  the  evidence  and  charge, 
in  favor  of  the  defendant,  and  the  plaintiff  filed  his  application 
for  a  new  trial,  for  reasons,  among  others,  that  the  verdict  was 
manifestly  against  the  evidence ;  that  the  court  erred  in  holding 
that  the  defendant  had  the  right  to  open  and  close  the  argu- 
ment; that  the  verdict  was  contrary  to  law. 

The  court  did  not  sustain  the  motion  on  the  ground  that  the 
defendant  had  the  opening  and  close  of  the  argument,  for  the 
reason  that  the  single  issue  before  the  jury  under  the  pleadings 
was  the  satisfaction  of  the  plaintiff's  claim  as  averred  in  his 
answer. 

The  court  granted  the  motion  upon  two  grounds:  First,  that 
it  was  clearly  against  the  evidence  and  also  that  the  same  is  con- 
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trary  to  law,  and  that  the  verdict  should  have  been  for  the  plaint- 
iff for  the  full  amount  claimed. 

« 

It  is  well  settled  that  to  constitute  a  novation  of  parties  there 
must  have  been  a  release,  discharge  and  extinguishment  of  the 
old  debt  by  a  mutual  agreement  of  all  the  parties,  whereby  it 
becomes  the  obligation  of  the  new  debtor.  Cromwell  v.  Megins, 
39  Minn.,  page  407. 

In  case  of  the  substitution  of  a  new  obligation  for  the  old 
one,  the  contract  must  be  a  valid  one  upon  which  the  creditor 

can  maintain  his  remedy  against  the  new  party.    Spychu  v. , 

74  Wisconsin,  p.  456 ;  Kelso  v.  Fleming,  104  Ind.,  p.  130. 

Novation  is  a  transaction  whereby  a  debtor  is  discharged  from 
liability  to  his  original  creditor  by  contracting  a  new  obligation 
in  favor  of  a  new  creditor,  by  order  of  the  original  creditor. 
Griggs  v.  Day,  136  N.  Y.,  152;  32  American  State  Reports,  p. 
704. 

The  doctrine  of  novation  was  derived  from  the  Roman  law. 
Its  general  meaning  in  that  system  of  jurisprudence  is  the  act 
of  substituting  one  contract  for  another. 

This  might  be  either  by  putting  a  new  contract  of  the  debtor 
himself  in  the  place  of  an  existing  one,  or  that  of  a  third  person, 
the  original  debt  in  either  case  to  be  discharged.  The  first  was 
more  strictly  termed  novation ;  the  second  delegation.  The  nova- 
tion of  the  English  and  American  law  corresponds  to  the  delegap 
tion  of  the  Roman  law,  which  Dormat  describes  **the  change  of 
one  debtor  for  another,  when  he  who  was  indebted  substitutes 
a  third  person  who  obligates  himself  in  his  stead  to  the  creditor, 
so  that  the  first  debtor  is  acquitted  and  his  obligation  ia  extin- 
guished and  the  creditor  contents  himself  witl^  the  new  debtor.'* 

Now,  applying  this  to  the  case  at  bar,  the  plaintiff  Charles  L. 
Gerlaugh  was  the  creditor,  W.  G.  Riley  was  the  original  debtor, 
E.  S.  Kelly  was  to  be  substituted  debtor  as  claimed  by  the  de- 
fendant. 

The  evidence  does  not  show  that  all  three  of  these  parties  ever 
agreed  to  the  discharge  of  the  original  debtor.  The  only  consid- 
eration, if  any,  for  the  alleged  substitution  of  Kelly,  the  new 
alleged  debtor,  would  be  the  release  of  the  original  debtor  and 
the  extinguishment  of  the  original  obligation,  and  this  not  hav- 
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ing  been  proven,  the  contract  of  substitution  was  without  con- 
sideration. 

The  verdict  should  have  been,  under  the  law  and  the  evidence, 
for  the  plaintiff,  and  not  for  the  defendant,  and  a  new  trial  is 
therefore  granted. 

Martin  £  Martin,  for  plaintiff. 

C  8.  Olinger,  for  defendant. 


UNGONDmONAL  OWNERSHIP  OP  PROPERTY  INSURXO. 

[Court  of  Common  Pleas  of  Franklin  County.] 

The  State  of  Ohio  v.  The  SPRiNOFiEiiD  UNOERWRrrERS  Mutual 

Fire  Insurance  Company. 

Decided,  April  2,  1904. 

Fire  Inturance-^ondition  of  Policy  Requiring  Absolute  OtonerBhip— 
Renders  Entire  Policy  on  a  Factory  Void — Where  There  are  Ma- 
chines Covered  by  the  Policy  in  Which  the  Patentee  Has  an  In- 
terest. 

1.  Where  machines  are  purchased  at  a  stipulated  price,  but  with  the 

provision  that  a  certain  specified  sum  shall  be  paid  to  the  patentee 
foi  the  use  of  the  machines  each  day  they  are  used  during  the 
life  of  the  patents,  and  at  the  expiration  of  the  patents  the  pur- 
chaser shall  become  the  sole  owner,  the  contract  not  to  be  cou' 
Btrued  in  the  meantime  as  a  transfer  of  ownership,  the  purchaser 
does  not  become  the  owner  within  the  provisions  of  a  policy  of  fire 
Insurance  requiring  that  the  interest  of  the  Insured  In  the  prop- 
erty covered  by  the  policy  shall  be  that  of  unconditional  and  sole 
ownership. 

2.  A  policy  of  Insurance  which  covers  "fixed  and  movable  machinery  of 

all  kinds,"  etc.,  contained  In  one  slate  roof,  brick  factory  building, 
must  be  held  to  cover  all  machinery  and  appliances  In  said  build- 
ing in  which  the  Insured  has  an  insurable  interest 

3.  The  owner  of  a  factory  having  made  payments  on  the  machines 

contained  therein,  acquired  an  insurable  interest  in  them,  notwith- 
standing the  contract  with  the  patentee,  and  the  machines  were 
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therefore  covered  by  a  policy  covering  the  factory,  and  by  the 
Insurance  for  which  It  provided,  and  the  Insured  having  by  reason 
of  the  presence  of  these  machines  less  than  an  absolute  ownership 
In  the  property  covered  by  the  policy,  the  policy  is  entirely  void. 

BlOOEB,  J. 

In  this  case  the  jury  was  waived  and  the  cause  submitted  to 
the  court  upon  the  evidence  and  the  law.  The  case  has  been 
elaborately  and  ably  argued  upon  both  sides.  The  decision  of  the 
case  turns  mainly  upon  the  question  as  to  whether  or  not  certain 
broom  machines  used  by  the  National  Broom  Company,  the  in- 
sured, and  from  which  the  state  by  assignment  of  the  policy  ac- 
quires its  right  were  covered  by  the  policy  of  insurance.  The 
insurance  policy  contains  among  other  provisions  the  following: 
"This  entire  policy  unless  otherwise  provided  by  agreement  en- 
dorsed hereon,  or  added  hereto,  shall  be  void  •  •  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership."    There  is  no  such  agreement  endorsed  thereon. 

It  appears  that  as  to  the  seven  broom  sewing  machines  the  Na- 
tional Broom  Company  had  paid  for  the  machines  the  sum  of 
$350  apiece,  but  that  this  ownership  thus  obtained  was  subject 
to  the  rights  of  the  Hand  Stitch  Broom  Sewing  Machine  Com- 
pany, of  Pittsburg,  Pa.,  the  patentee  of  the  machines.  The  ma- 
chines, it  appears,  were  purchased  from  the  Howard  Company  of 
this  city,  but  it  further  appears  with  knowledge  of  the  rights  of 
the  patentee  and  the  National  Broom  Company  after  purchasing 
the  machines  recognized  this  right  and  ownership  of  the  patentee 
and  entered  into  a  written  contract  with  the  said  Hand  Stitch 
Broom  Sewing  Machine  Company,  which  contract  provided  in 
substance  that  the  National  Broom  Company  should  pay  a  cer- 
tain stipulated  sum  to  the  Hand  Stitch  Broom  Sewing  Machine 
Company  for  the  use  of  the  machines  for  each  day  they  were 
used  during  the  life  of  the  patents,  and  that  if  this  condition 
was  complied  with  that  upon  the  expiration  of  the  patents  the 
National  Broom  Company  should  become  sole  owner  of  the  ma- 
chines, and  further  provided  expressly  that  the  contract  should 
not  be  construed  as  a  sale  of  the  machines  or  transfer  of  the 
ownership. 
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It  seems  clear  that  under  this  contract  the  National  Broom 
Ck^mpany  was  not  the  sole  owner  of  these  machines.  But  under 
its  contract  and  upon  compliance  with  the  conditions  of  the  con- 
tract it  would  become  upon  the  expiration  of  the  patents  sole 
owner.  It  had  not  sole  ownership  until  that  time.  It  does  not 
seem  to  me  to  be  material  what  the  rights  of  a  person  who  might 
purchase  such  machines  from  one  in  possession  under  such  a  con- 
tract, unrecorded  and  without  notice,  might  be.  The  National 
Broom  Company  had  notice  and  recognized  the  rights  of  the 
patentee  and  entered  into  contract  for  the  use  of  the  machines; 
its  rights,  therefore,  clearly  were  not  that  of  absolute  owner. 

The  Supreme  Court  decided  in  Germania  Fire  Insurance  Com- 
pany V.  Schild,  reported  in  the  Law  Bulletin,  December  7,  1903, 
that  under  a  policy  of  fire  insurance  containing  this  provision 
that  the  entire  policy  should  be  void  if  the  interest  of  the  insured 
was  less  than  absolute  ownership,  that  the  risk  was  not  severable, 
although  distributed  among  several  different  classes  or  kinds  of 
property.  Under  this  decision,  therefore,  it  is  clear,  I  think, 
that  if  these  machines  were  covered  by  this  policy  of  insurance 
that  the  entire  policy  is  void. 

This  brings  us  to  a  consideration  of  the  question :  "Were  these 
broom  machines  covered  by  the  policy  of  insurance?  The  de- 
scription of  the  property  covered  by  the  policy  following  a  three 
thousand  dollar  item  covering  the  stock  in  the  factory  is:  **Two 
thousand  dollars — on  engine,  including  appurtenances  and  set- 
tings, fixed  and  movable  machinery  of  all  kinds,  including  spare 
parts,  connections  and  attachments,  steam  pipes,  shafting,  belt- 
ing, counter  shafting,  machinery,  hangers,  hand  tools,  benches, 
vices,  racks  and  all  other  machinery,  implements  and  appliances 
such  as  are  necessary  or  convenient  to  their  business— all  while 
contained  in  one  store  slate  roof  brick  factory  building,"  etc. 

The  proof  shows  that  these  machines  were  in  the  factory  of 
the  National  Broom  Company  and  in  use  by  it  at  the  time  that 
this  policy  was  written.  Now  there  can  be  no  question  but  that 
this  language  is  comprehensive  enough  to  cover  all  the  machinery 
of  every  kind  and  description  of  the  National  Broom  Company. 
The  language  is  "Fixed  and  movable  machinery  of  all  kinds." 
And  again,  "All  other  machinery,  implements  and  appliances 
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such  as  are  necessary  or  convenient  for  their  business."  There 
can  be  no  question  but  that  these  machines  were  at  least  con- 
venient for  their  business  and  were  clearly  within  the  descrip- 
tion of  the  property.  But,  it  is  claimed,  that  the  court  should 
construe  the  policy  when  ambiguous  in  favor  of  the  insured 
This  seems  to  be  a  reasonable  and  is  a  well  established  rule  of 
construction.  Is  it  ambiguous  f  I  am  not  able  to  see  how  there 
can  be  any  ambiguity  in  this  language.  Clearly  it  is  sufficient 
to  and  was  intended  to  cover  all  the  machinery  and  appliances 
belonging  to  the  National  Broom  Company,  and  in  which  they 
had  an  insurable  interest.  Suppose  this  stipulation,  that  the 
policy  should  be  void  if  the  interest  of  the  insured  be  less  than 
absolute  ownership  had  not  been  included  in  the  terms  of  the 
policy?  Could  any  one  contend  that  any  machinery  or  appli- 
ance of  any  kind  or  description  in  which  the  National  Broom 
Company  had  an  insurable  interest  was  not  covered  by  this 
policy?  Certainly  no  one  would  seriously  make  such  a  claim. 
Now  there  can  be  no  question  but  that  the  National  Broom  Com- 
pany had  an  insurable  interest  in  these  machines.  It  had  paid 
the  sum  of  $350  each  for  them,  and  therefore  had  an  insurable 
interest  in  them. 

The  Supreme  Court  of  this  state  held  in  Lorillard  Fire  Insur- 
ance Company  v.  McCulloch,  21  Ohio  State,  176,  **That  a  party 
in  possession  of  real  estate  under  a  contract  of  purchase,  having 
paid  only  a  part  of  the  purchase  money  therefor  has  an  insur- 
able interest  in  the  property." 

Here  the  National  Broom  Company  had  paid  $350  for  each 
of  these  machines  and  under  the  terms  of  its  contract  would 
become  absolute  owner  on  compliance  with  the  terms  of  the  con- 
tract for  the  payment  of  the  stipulated  sum  after  the  expiration 
of  the  patents. 

Judge  Mcllvaine  soys  in  Insurance  Co.  v.  Butler,  38  Ohio 
State,  in  speaking  of  insurable  interest  that  **  wager  policies  are 
contrary  to  public  policy.  The  insured  must  have  an  interest 
in  the  subject  of  the  insurance— an  interest  in  its  preservation. 
In  case  of  loss  his  contract  rightfully  entitles  him  to  compensa- 
tion—nothing more."     It  therefore  clearly  appears  that  the 
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National  BFOom  Company  had  an  insurable  interest  in  these 
machines.  And  I  see  no  escape  from  the  conclusion  that  the 
machines,  like  all  other  machinery  in  the  building  owned  by  the 
National  Broom  Company  were  covered  by  this  policy  of  insur- 
ance. Nothing  in  which  they  had  an  insurable  interest  was 
excluded. 

It  is  stipulated  that  if  the  interest  of  the  owner  be  less  than 
absolute  the  entire  policy  shall  be  void.  That  made  it  incumbent 
upon  the  National  Broom  Company  when  it  procured  this  policy 
of  insurance  to  inform  the  insurer,  if  its  interest  in  any  of  the 
machinery  covered  by  the  insurance  was  less  than  absolute. 

Now  upon  what  fair  or  equitable  principle  of  construction 
can  the  court  say  that  because  this  provision  is  contained  in 
the  policy  that  the  court  will  put  another  construction  upon 
the  terms  of  the  policy  that  would  be  put  on  it,  or  could  be  put 
on  it,  if  this  provision  were  omitted.  I  should  do  violence  to  my 
judgment  if  I  should  hold  that  under  the  terms  of  this  policy 
any  machinery  in  that  building  necessary  and  convenient  to  the 
business  bf  the  National  Broom  Company,  and  in  which  it  had 
an  insurable  interest,  was  not  covered  by  this  policy.  Coun- 
sel for  the  state  said  in  argument:  Suppose  some  third 
party  had  placed  a  machine  in  that  building  for  factory 
purposes  and  in  which  the  National  Broom  Company  had 
no  ownership,  would  it  be  claimed  that  the  policy  covered 
itf  Of  course  it  wotdd  not,  because  the  National  Broom  Com- 
pany would  have  no  insurable  interest  in  such  machinery.  But 
in  this  machinery  it  had  an  insurable  interest,  and  I  see  no 
method  of  construction  which  will  permit  the  court  to  put  one 
construction  on  this  policy  when  this  provision  is  not  in  and 
another  when  it  is  in  order  to  deprive  the  insurer  of  the  benefit 
of  this  stipulation  which  has  been  held  to  be  a  valid  provision 
in  a  policy  of  fire  insurance.  I  therefore  reach  the  conclusion 
that  the  machines  were  plainly  covered  by  the  terms  of  the 
policy. 

Counsel  for  the  state  in  their  brief  say  that  the  contract  is 
ambiguous.  I  can  not  see  how  such  a  contract  can  be  ambiguous. 
I  think  it  clearly  and  imquestionably  covers  all  the  machinerji^ 
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and  appliances  in  which  the  National  Broom  Company  had  an 
insurable  interest.  But  even  if  it  were  to  be  conceded  that  it  is 
ambiguous  then  the  oral  evidence,  it  seems  to  me,  leaves  no  room 
for  doubt  as  to  the  intention  of  the  insured  that  these  ma- 
chines should  be  and  were  covered  by  the  policy. 

Clement  on  Fire  Insurance,  as  to  a  valid  contract,  says  at 
page  68: 

*'If  the  language  used  in  the  description  is  uncertain  in  its 
application  or  is  ambiguous,  oral  evidence  is  admissible  in  aid 
of  the  interpretation  and  application/' 

I  have  therefore  reached  the  conclusion,  and  certainly  resort- 
ing to  oral  evidence  in  this  case  no  other  conclusion  is  possible, 
that  these  machines  were  covered  by  the  policy.  Upon  no  fair 
principle  of  construction  can  the  court  avoid  the  conclusion 
that  these  machines  were  covered  by  insurance,  and  that  the 
National  Broom  Company  having  less  than  absolute  ownership 
that  the  policy  is  entirely  void  and  the  finding  Is  therefore  in 
favor  of  the  defendant. 

J.  M,  Sheets  and  B.  C,  Watson,  for  plaintiff. 

J,  W,  Mooney,  for  defendant. 
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SALE  or  TRUST  SKCURITIKS  IN  DANGER  OF  DEPREOATION. 

[Superior  Court  of  Cincinnati,  Qener&l  Term.] 

Maby  H.  Guthrie,  Administratrix,  v.  The  Cincinnati  Qas 

&  Electric  Company. 

Decided,  April,  1904. 

JvrUdiction — Of  Probate  Court — To  Order  Sale  of  Securities  in  Danger 
of  Depreciation — BelonQing  to  Trust  Estate  of  Decedent — Section 
6080  Construed. 

The  probate  court  has  authority  under  Section  6080  to  order  the  sale 
by  an  administratrix  with  the  will  annexed  of  securities  in  danger 
of  depreciation,  and  the  reinvestment  of  the  proceeds  therefrom. 

Ferris,  J. ;  Hosea,  J.,  and  Pfleoer,  J.,  concur. 

The  plaintiff  in  error  is  the  administratrix  with  the  will  an- 
nexed of  Mary  A.  Harrison,  deceased,  by  whose  last  will  and 
testament  a  disposition  was  made  of  her  property  as  follows : 

"I  give,  devise  and  bequeath  all  of  my  estate  of  whatever 
nature  whether  real,  personal  or  mixed  to  my  beloved  daughter 
Mary  Harrison  (plaintiff  in  this  action)  for  and  during  her  life. 
The  remainder  over,  after  the  decease  of  said  Mary  Harrison, 
I  give,  devise  and  bequeath  half  of  all  my  estate  to  the  children 
of  my  daughter  Ella  Harrison  Whittaker,  deceased.*' 

The  subsequent  clauses  make  provision  for  the  disposition  of 
half  of  the  real  estate,  in  the  event  of  the  death  of  any  one  of 
the  children  named;  and  as  to  the  other  half  of  the  estate  of  the 
testatrix  remaining  after  the  death  of  Mary  Harrison,  disposition 
is  made  of  the  same  to  the  children  of  the  daughter  of  the  testa- 
trix, Emma  Harrison  Guthrie,  upon  the  same  conditions  determ- 
ined upon  as  to  the  children  of  Mrs.  Whittaker. 

Nothing  in  the  will  states  the  nature  of  the  estate,  but  we  are 
advised  by  the  pleadings  that  a  portion  consisted  of  two  hundred 
and  forty-seven  (247)  shares  of  the  capital  stock  of  the  Cincin- 
nati Gas  &  Electric  Company.  There  is  nothing  to  indicate  that 
an  investment  in  these  funds  was  ever  authorized  by  the  court 
having  a  jurisdiction  over  the  estate,  but  it  does  appear  from  the 
amended  petition  that  the  plaintiff,  fearing  because  of  statutory 
liability  and  on  account  of  fluctuating  value  of  the  stock,  that 
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there  was  danger  of  loss  to  her  and  the  other  beneficiaries  and 
the  other  devisees  under  the  will  by  reason  of  this  investment  in 
the  stock  of  the  gas  company,  made  an  application  to  the  probate 
court  for  authority  to  sell  and  transfer  said  stock  and  reinvest 
the  proceeds  according  to  law,  on  the  theory  that  the  best  inter- 
ests of  all  parties  in  interest  were  to  be  subserved  thereby.  All 
of  the  beneficiaries  were  made  parties  to  such  application,  and  all 
consented  thereto,  as  will  appear  by  reference  to  the  records  of 
the  probate  court,  in  cause  No.  35,558.  For  the  purpose  of 
giving  effect  to  such  order,  authority  was  given  for  the  transfer 
of  the  two  hundred  and  forty-seven  (247)  shares  of  stock  from 
the  name  of  Mary  A.  Harrison  and  Mary  Harrison  to  the  name 
of  Mary  H.  Guthrie,  administratrix  with  the  will  annexed  of 
said  decedent.  Authority  thus  having  been  given  to  the  plaintiff 
as  such  administratrix  to  sell  all  or  any  part  of  said  stock  at  the 
prevailing  market  price  and  to  reinvest  the  same  in  accordance 
with  law,  request  was  made  to  The  Union  Savings  Bank  &  Trust 
Company,  a  party  defendant,  as  the  transfer  agent  of  The  Cin- 
cinnati Gas  &  Electric  Company,  for  a  transfer  of  the  stock  in 
question  for  purpose  of  sale  as.  directed  by  the  court.  Upon 
their  refusal  to  transfer  the  stock,  an  action  was  brought  in 
this  court  to  compel  these  companies  to  comply  with  the  order 
of  the  probate  court.  The  refusal  was  based  on  the  ground  that 
the  stock  in  question  being  held  in  trust  as  described  could  not 
be  sold  under  any  condition  or  circumstance  and  that  there  was 
no  power  that  could  therefore  authorize  such  sale  as  prayed  for. 
The  answer  of  the  defendant,  The  Cincinnati  Gas  &  Electric 
Company,  was  met  with  a  demurrer,  and  the  court  having  over- 
ruled the  same,  leave  was  given  to  the  plaintiff  to  file  a  reply. 
This  the  plaintiff  declined  to  do  and  has  prosecuted  error  in 
this  proceeding  to  reverse  the  decision  of  the  court  in  overruling 
the  demurrer  to  the  answer.  The  only  question  therefore  to  be 
considered,  is  whether  the  amended  petition  contained  a  cause 
of  action  for  the  sale  of  the  stock.  This  necessitates  an  exam- 
ination of  the  statutes,  for  the  purpose  of  determining  whether 
authority  is  given  an  administratrix  with  the  will  annexed  to 
sell  personal  property  for  the  purpose  of  changing  investment 
and  reinvesting  the  proceeds. 
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It  is  contended  by  the  gas  company  that  no  authority  is  to  be 
fonnd  in  the  statutes  authorizing  the  selling  of  bonds,  stocks, 
etc.,  for  investment  and  reinvestment— that  power  being  limited 
by  statute  to  the  payment  of  debts.  The  plaintiflP  below,  plaintiff 
in  error  here,  prays  for  an  order  and  judgment  authorizing  the 
transfer  and  sale  of  the  stock  and  for  an  order  and  judgment 
commanding  and  enjoining  upon  the  defendant  company  the 
duty  of  making  the  transfer  on  the  books  of  the  company.  The 
decision  on  demurrer  finds  that  there  was  no  power  authorizing 
that  court  or  the  probate  court  to  order  sale  of  stocks  and  bonds 
for  any  other  purpose  than  to  pay  debts,  and  that  therefore  the 
order  of  the  probate  court  commanding  the  transfer  of  the  stock 
was  nugatory. 

It  will  be  observed  that  this  application  for  the  sale  of  stock 
was  made  by  an  administratrix  with  the  will  annexed  for  the 
purpose  of  saving  the  trust  estate  in  her  hands  from  loss  which 
to  her  and  to  all  of  those  concerned  was  apparent,  and,  there- 
fore, the  application  was  made,  not  for  the  purpose  of  paying 
debts,  but  for  the  conservation  of  the  estate  to  the  court,  which 
under  the  statute  had  full  jurisdiction  to  direct  and  control  the 
conduct  of  the  plaintiff  as  such  administratrix  (Section  5124, 
Revised  Statutes).  Proceeding  under  the  authority  of  the  will 
whose  sole  object  was  to  provide  for  the  management,  direction 
and  control  of  the  estate,  an  application  was  made  to  the  court 
which,  under  Section  6080,  had  **  authority  to  direct  any  execu- 
tor or  administratrix  to  sell  any  stock  in  any  corporation  on 
terms  prescribed  by  that  statute.'*  Nothing  in  said  section  indi- 
cates an  intention  to  confine  such  sale  to  the  payment  of  debts, 
but  this  section  is  important  as  indicating  a  purpose  to  vest  in 
the  probate  court  full  power  to  determine  whether  such  sale  shall 
be  made  and  also  the  terms  and  conditions  of  the  order.  If  the 
only  question  in  the  case  were  one  of  the  power  on  the  part  of 
the  court  to  order  sale  of  the  stock  or  similar  stock  the  language 
is  certainly  sufficiently  broad  to  cover  the  same  under  the  gen- 
eral provisions  found  in  Chapter  7,  Revised  Statutes.  The  pro- 
bate court  has  plenary  jurisdiction  over  executors,  administra- 
tors, guardians  and  trustees  and  is  expressly  given  in  Section 
6413  power  to  approve  of  all  investments  of  funds  belonging  to 
suqh  trustees,  and  while  there  is  no  express  authority  given  in 
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this  or  the  other  section  referred  to  for  the  reinvestment  of 
stocks  or  bonds,  yet  an  examination  of  this  section  furnishes 
strong  reason  for  believing  that  it  was  the  intention  of  this  act 
to  place  in  the  court  (having  control  of  the  administration  of  the 
trust)  full  authority  to  pass  upon  all  questions  of  investment 
as  well  as  reinvestment  where  the  interest  of  the  estate  might 
require  it.  The  language  of  the  act  requires  that  all  matters 
of  investment,  are  to  be  approved  by  the  court  having  control 
of  the  administration,  and  there  is  manifestly  a  distinction  ob- 
served in  the  statutes  between  the  duties  of  the  administratrix 
and  the  administratrix  with  will  annexed.  The  former  has  no 
authority  in  the  statute  to  invest  except  where  litigation  may 
probably  tie  up  the  estate  for  more  than  six  months,  but  the 
administratrix  with  the  will  annexed  executing  a  will  is  a  trustee 
in  the  management,  direction  and  control  of  an  estate  for  a 
period  of  years,  subject  always  to  the  approval  and  direction  of 
the  probate  court.  The  administratrix  is  a  statutory  officer  whose 
duties  are  confined  to  the  sale  of  the  property,  the  payment  of 
debts  and  the  distribution  at  the  earliest  time  provided  by  law  of 
the  estate,  and  except  as  provided  in  Section  6413  she  has  no 
authority  to  invest  and  no  provision  is  made  for  the  same,  and 
manifestly  no  authority  given  for  reinvestment,  but  it  is  not  so 
with  the  executor  in  this  case  who  is  administratrix  cum  testa- 
mento  annexo.  The  plaintiff  in  error  occupies  a  position  similar 
to  that  of  the  guardian  whose  duties  require  him  to  hold  the 
estate  until  the  happening  of  a  given  event,  and  while  holding 
to  loan  or  invest  the  money  within  a  reasonable  time  after  he 
receives  it,  in  such  maimer  as  is  provided  in  Section  6269,  Clause 
7.  Said  administratrix  with  the  will  annexed  is  a  trustee  of  an 
express  trust,  the  will,  to  which  the  court  must  look  for  the  pur- 
pose of  giving  effect  to  the  intention  of  the  donor. 

While  there  could  be  no  question  about  the  jurisdiction  of  the 
probate  court  to  hear  and  determine  all  matters  relating  to  the 
management,  direction  and  control  of  trust  estates  generally,  it 
is  contended  that  the  power  of  that  court  as  expressed  in  the 
statute  fails  in  furnishing  any  remedy  to  save  an  estate  during 
administration  from  loss  or  possible  destruction  from  deprecia- 
tion in  stocks  or  bonds  because  of  lack  of  authority  in  the  matter 
of  sale  for  reinvestment. 
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Section  6330  gives  to  the  probate  court  the  right  to  require  any 
trustee  on  the  termination  of  his  said  trust  to  render  a  final  ac- 
count of  the  manner  in  which  he  has  executed  his  said  trust  and 
to  hear  and  determine  all  matters  relating  thereto  in  the  same 
manner  as  is  provided  for  executors  and  administrato'rs. 

The  statute  is  not  silent  as  to  the  mode  of  closing  up  estates, 
neither  is  it  ambiguous  as  to  those  whose  duties  requiring  one  to 
manage  and  control  for  a  term  of  years  a  trust  estate.  It  is  just 
as  much  the  duty  of  an  executor  acting  as  trustee  under  a  will  to 
sell  and  invest  and  reinvest  the  trust  estate  coming  into  his 
hands  as  it  is  the  duty  of  the  administratrix  under  Section  6074 
to  sell  the  personal  property  belonging  to  the  estate  in  the  event 
of  a  necessity  of  the  same  for  the  payment  of  debts  or  for  the 
purpose  of  distribution;  but,  maniJFestly  under  that  section,  he 
would  have  no  power  of  sale  of  bonds  and  stocks  when  the  sale 
of  them  is  not  necessary  for  the  pajrment  of  debts.  Suppose  how- 
ever that  it  should  appear  to  the  satisfaction  of  the  court  that 
such  bonds  and  stocks  were  in  imminent  peril  and  the  estate  as 
to  them  was  in  jeopardy,  could  it  be  said  that  no  authority  was 
to  be  drawn  from  these  statutes  to  justify  the  court  having  juris- 
diction over  the  estate  from  doing  that  which  a  prudent  man 
would  do  in  the  execution  of  his  own  affairs?  Would  the  hands 
of  the  court  be  tied  ?  And  would  its  officers  be  excused  for  per- 
mitting the  estate  to  be  wasted  because  of  no  **  express  author- 
ity" to  be  found  in  the  words  of  the  statute  for  saving  the  estate 
from  loss? 

The  case  at  bar  furnishes  an  illustration  of  the  wisdom  of 
giving  \o  the  probate  court  the  widest  possible  discretion  and 
authority  in  the  control  of  estates.  There  were  no  provisions 
in  this  will  for  the  sale  of  the  stocks  that  had  been  bequeathed 
to  A  for  life  and  the  remainder  to  B,  C  and  D.  At  the  time  of 
the  making  of  the  will  the  investment  may  have  seemed  to  the 
donor  as  safe  and  advisable,  but  after  her  decease  circumstances 
not  anticipated  seemed  to  threaten  the  estate  with  loss  and  a 
statutory  liability  was  possible.  Under  such  circumstances  ap- 
plication was  made  to  the  probate  court  for  order  to  sell  and 
invest  the  proceeds,  and  the  contention  is  that  this  request  on 
the  part  of  all  the  beneficiaries  should  have  been  denied  because 
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no  express  authority  is  found  in  the  statute  to  change  an  invest- 
ment and  that  sale  could  be  had  only  to  pay  debts. 

If  the  position  taken  by  the  court  below  be  correct,  that  there 
is  nowhere  express  authority  given  to  the  probate  court  to  order 
the  sale  (3f  bonds,  stocks,  etc.,  except  for  the  payment  of  debts, 
that  was  the  duty  of  the  trustee,  in  this  case  the  administratrix 
with  the  will  annexed,  in  the  premises?  Manifestly  the  duty 
of  every  trustee  of  an  express  trust  is  to  follow  the  directions 
given. 

**The  administratrix  with  the  will,  etc.,  must  look  to  the  will, 
and,  in  the  absence  of  instruction  or  direction  as  to  conversion 
and  investment  of  the  trust  property,  to  be  safe  should  take  care 
to  invest  the  property  in  the  securities  pointed  out  by  law.  If  the 
trustee  expects  not  to  be  liable  for  any  loss,  he  is  not  to  be  negli- 
gent in  failing  to  change  an  investment  when  it  ought  to  be 
changed  to  save  if  (Perry  on  Trusts,  Section  465). 

The  doctrine  laid  down  in  King  v.  Talbut,  40  New  York,  76, 
is  restated  in  many  of  the  leading  cases  that  describe  the  duty 
of  one  who  has  received  no  express  direction  but  who  has  ac- 
cepted the  responsibility  of  handling  *' trust  funds  for  invest- 
ments" for  the  benefit  of  minor  children  to  be  supported  from 
the  income  accruing  therefrom. 

Such  a  responsibility  requires  that  they  be  (a)  placed  in  a 
state  of  security;  (6)  that  they  are  made  productive  of  interest, 
(c)  and  of  so  making  the  investment  that  it  shall  also  be  subject 
to  future  recalls  for  the  benefit  of  the  cestui  que  trust. 

The  transfer  agent  had  a  duty  to  perform  after  the  order  of 
the  court  necessarily  incident  to  the  sale ;  and  there  would  seem 
to  be  no  reason  in  the  nature  of  things  why  responsibility  in 
the  premises  could  rest  upon  such  agent.  The  object  of  such 
corporation  was  to  protect  purchasers  from  the  danger  of  double 
sale  of  the  stock  and  to  preserve  and  keep  for  proper  reference 
a  list  of  stockholders  (Lowell  on  Transfer  of  Stock,  Section  106). 

"The  primary  duty  of  every  executor  or  administrator  is  to 
preserve  the  estate  in  his  hands  and  to  protect  it  from  loss  and 
he  has  power  to  do  whatever  may  be  necessary  for  that  property. 
He  is  not  however  a  guarantor  of  the  safety  of  the  property  but 
he  must  act  with  such  prudence  and  diligence  as  are  generally 
observed  by  prudent  men  of  intelligence  and  discretion  in  re- 
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gard  to  their  own  affairs"  (American  &  English  Encyclopedia 
of  Law,  Volume  11,  page  944). 

"If  no  positive  instructions  are  given  as  to  the  investment  of 
the  trust  funds,  but  the  will  simply  directs  that  they  shall  be 
properly  invested,  the  executor  is  held  to  the  exercise  of  that 
sound  discretion  and  good  judgment  which  a  prudent  man  ordi- 
narily exercises  in  the  management  of  his  own  affairs ''  (Amer- 
ican &  English  Encyclopedia  of  Law,  958). 

The  will  in  question  contains  no  instructions  whatever  as  to 
the  manner  of  investment,  but  did  provide  for  the  payment  of  a 
monthly  sum  to  one  of  the  beneficiaries  during  life,  and  did  create 
a  life  estate,  and  indicates  plainly  the  intention  on  the  part  of 
the  testatrix  that  the  estate  should  be  invested  in  order  that  an 
income  should  be  provided  to  meet  the  plain  requirements  of 
the  will. 

The  rule  applicable  to  the  case  at  bar,  irrespective  of  statute, 
is  well  stated  by  Woermer  in  the  American  Law  of  Administra- 
tion, Volume  2,  star  page  709,  as  follows: 

**  Where  investment  made  by  a  testator  or  intestate  comes  into 
the  hands  of  the  executor  or  administrator,  he  is  required,  in 
determining  whether  to  sell  such  stock,  to  act  in  good  faith,  and 
exercise  a  sound  discretion ;  if  the  testator  has  given  no  directions 
in  the  will  the  ordinary  rules  of  prudence  and  diligence  apply." 

While  the  fact  that  he  h»xs  invested  the  property  in  particular 
stocks,  shares  of  corporations,  etc.,  will  go  far  to  justify  his 
executor  in  continuing  them,  that  fact  alone  would  not  justify 
the  executor  in  continuing  the  investment  in  the  face  of  such 
facts  as  would  induce  a  prudent  man  to  change  the  investment 
to  avoid  loss.     (Perry  on  Trusts,  Section  465). 

"If  a  testator  gives  any  directions  in  his  will  to  continue  his 
investments  already  made  the  trustee  must,  of  course,  follow 
such  directions,  and  if  they  follow  them  in  good  faith  they  will 
not  be  liable  for  any  loss  unless  ihey  are  negligent  in  failing  to 
change  an  investment  when  it  ought  to  be  changed  to  save  it/' 
104  Penna.,  46;  160  Pa.  St.,  13;  158  Massachusetts,  330;  47 
N.  J.  Equity  Reports,  179. 

In  many  of  the  states  there  are  statutes  providing  for  the 
manner  of  the  investment  of  all  trust  funds  and  persons  holding 
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fiduciary  relations  are  required  to  invest  in  them,  but  in  states 
where  there  are  no  fixed  funds  or  securities  in  which  trustees 
shall  invest,  the  fact  that  a  testator  has  invested  his  property 
in  a  particular  stock  or  share  of  corporation  might  justify  the 
continuance  of  the  investment  yet  **  taking  all  the  cases  together, 
it  would  appear  to  be  a  settled  principle  that  trustees  are  not 
justified  in  the  absence  of  expressed  or  implied  directions  in  the 
will,  in  continuing  an  investment  permanently,  mxtde  by  the  testa- 
tor,  that  they  would  not  be  justified  themselves  in  making'^ 
(Perry  on  Trusts,  Volume  1,  Section  465).     . 

It  would  seem  therefore  by  the  great  weight  of  authority  that 
it  was  the  plain  duty  of  the  administratrix  of  this  estate,  under 
the  facts  set  forth  in  her  application,  to  have  applied  to  a  proper 
court  for  authority  to  change  the  investment,  if  she  believed  that 
the  circumstances  justified  the  conclusion  that  the  securities 
which  she  held  in  trust  were  in  jeopardy ;  but  it  is  said  that  the 
probate  court  being  without  authority  to  make  the  order  com- 
plained of,  this  court  could  therefore  give  no  eifect  to  an  order 
conceded  to  be  invalid.  As  to  this  proposition  we  think  the  au- 
thority is  fully  given  in  Section  524,  which  says  of  the  probate 
court,  that  it  has  full  jurisdiction  to  direct  and  control  the  con- 
duct of  all  executors  and  administrators  in  the  management  of 
estates. 

We  believe  that  the  amended  petition  filed  below  contains  a 
good  and  sufiScient  cause  of  action  and  that  the  demurrer  filed  to 
the  answers  of  the  defendants  should  be  sustained. 

Aaron  A.  Ferris,  for  plaintiif  in  error. 

John  W.  Warrington,  for  defendant  in  error. 
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JOINDER  IN  SUIT  ON  POUOES  OP  INSURANCE. 

[Common  Pleas  Coart  of  Lucas  County.] 

The  Grasseb  &  Brand  Brewing  Co.  v.  The  Lancashibb 

Insurance  Co.  et  al. 

Decided  January  6,  1902. 

/oinder^Of  Defendants  and  0/ Separate  Causes  of  Action — In  a  Suit  on 
Policies  of  Fire  Insurance, 

In  a  suit  to  recover  on  a  fire  loss  it  is  not  a  misjoinder  of  defendants,  or 
of  separate  causes  against  different  parties,  to  Join  in  one  action 
several  companies  whose  policies  cover  the  same  property,  where 
each  policy  contains  the  provision  that  the  company  issuing  it  shall 
not  be  liable  for  a  greater  proportion  of  any  loss  on  the  property  de- 
scribed than  the  amount  thereby  insured  bears  to  the  whole  amount 
of  insurance  covering  the  property. 

Pugsley,  J. 

Heard  on  demurrers  to  amended  petition. 

This  is  an  action  to  recover  for  a  fire  loss  against  five  insur- 
ance companies  on  six  separate  policies,  and  is  before  the  court 
on  a  separate  demurrer  by  each  of  the  five  defendants  to  the 
amended  petition. 

The  demurrers  are  on  two  grounds :  That  there  is  a  misjoinder 
of  defendants,  and  that  separate  causes  of  action  against  several 
defendants  are  improperly  joined. 

The  policies  of  two  of  the  companies  cover  the  same  property, 
and  the  claim  is  made  that  the  policies  of  the  other  companies 
cover  the  same  property.  Each  policy  contains  the  provision 
that  the  company  issuing  it  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  on  the  property  described  than  the 
amount  thereby  insured  shall  bear  to  the  whole  insurance  cov- 
ering said  property,  whether  valid  or  not,  or  whether  issued  by 
a  solvent  or  an  insolvent  company.  One  of  the  questions  in  the 
case,  therefore,  is  as  to  the  pro  rata  share  of  the  loss  to  be 
borne  by  each  company. 

My  first  impression  was  that  it  is  not  proper  to  join  these 
causes  of  action  in  the  same  petition,  but  after  examining  the 
authorities  cited  by  counsel  for  plaintiff,  I  have  come  to  the 
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conclusion  that  the  joinder  is  proper.  The  following  are  the 
authorities  cited :  Cloon  v.  City  Ins,  Co.,  1  Handy,  32 ;  Seebem 
V.  Meyer,  26  Bui.,  147 ;  PretzfUder  v.  Ins.  Co.,  116  N.  C,  491. 
This  latter  case  is  precisely  in  point.  It  was  an  action  against 
five  insurance  companies  on  separate  policies  covering  the  same 
property.  The  section  of  the  North  Carolina  code  providing 
what  causes  of  action  may  be  united  is  precisely  the  same  as  Sec- 
tions 5058  and  5059  of  the  Revised  Statutes  of  Ohio,  both  pro- 
viding that  the  plaintiff  may  unite  several  causes  of  action  in 
the  same  petition  when  they  include  transactions  connected  with 
the  same  subject  of  action  or  contracts  express  or  implied  and 
that  the  causes  of  action  so  united  must  not  require  different 
places  of  trial,  and  except  as  otherwise  provided  must  affect  all 
the  parties  to  the  action.  It  was  held  in  that  case  that  where 
the  plaintiff's  property  was  insured  in  several  insurance  com- 
panies, the  contract  with  each  containing  the  provision  that  the 
plaintiff's  right  of  recovery  against  each  should  be  limited  to 
the  proportion  of  the  loss  which  the  amount  of  the  policy  issued 
by  said  company  bore  to  the  total  amount  of  the  insurance,  it 
was  no  misjoinder,  but  essentially  proper,  that  all  the  compa- 
nies should  be  made  parties  defendant  in  one  and  the  same  ac» 
tion  to  recover  for  the  destruction  of  such  property  by  fire.  The 
court  say : 

**  There  is  no  method  to  gauge  accurately  the  pro  rata 
loss  of  each  company  so  readily  as  by  one  verdict  and  one 
apportionment,  according  to  the  varying  amount  of  risk  taken 
by  each  company.  By  their  stipulation  to  apportion  the  loss 
the  companies  have,  to  that  extent  at  least,  made  the  five  policies 
one  contract.  The  amount  of  damages  accruing  upon  each 
should  be  assessed  and  apportioned  in  one  joint  action.*' 

In  this  case  the  original  petition  made  only  the  Lancashire 
Insurance  Company  a  defendant,  and  was  solely  on  the  policy 
issued  by  that  oomJ)any.  The  company  filed  an  answer,  and  in 
the  third  and  fourth  defenses  set  out  the  pro  rata  clause  con- 
tained in  its  policy,  and  alleged  that  the  property  described  in 
its  policy  was  also  covered  by  each  of  the  policies  of  the  other 
four  companies,  and  that  each  of  said  other  policies  contained 
a  similar  pro  rata  clause.     Thereupon,  by  leave  of  court,  the 
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plaintiff  filed  an  amended  petition  making  the  other  four  com- 
panies parties  defendant.  As  the  action  is  brought  for  a  I0S3 
against  which  all  the  companies  insured,  and  as  the  determina- 
tion of  the  right  and  liability  of  each  company  depends  upon 
a  correct  adjustment  of  the  rights  and  liabilities  of  the  other 
companies,  and  therefore  all  the  causes  of  action  affect  all  the 
defendants,  it  seems  to  me  they  may  be  united  in  one  action, 
under  our  code.  I  realize  there  may  be  some  ^iflBculty  in  try- 
ing all  these  causes  of  action  together,  but  not  as  much,  I  think, 
as  in  trying  them  separately. 

Each  demurrer  is  therefore  overruled. 

Kohn  cfc  Northup,  for  plaintiff. 

Seney  &  Johnson,  for  the  Lancashire  Insurance  Company 
and  National  Insurance  Company. 

Doyle  &  Lewis,  for  remaining  insurance  companies. 


IMPRACTICABLE  RESERVATION  IN  A  GRANT. 

[Common  Pleas  Court  of  Franklin  County.] 
Anna  Huffman  v.  Anna  Warden  et  ak 

Decided,  March  26,  1904. 

Deed — Stipulation  Therein  as  to  Common  Use  of  a  Waterpipe — Con- 
veyed— Such  Use  Found  Impracticable— Grantee's  Right  Superior. 

Where  a  grantor  reserves  the  right  to  use  in  common  with  the  grantee 
an  appurtenant  granted,  and  it  afterward  developes  that  the  com- 
mon use  thereof  is  impracticable  or  impossible,  the  grantor  can 
not  appropriate  the  appurtenant  to  his  own  exclusive  use,  and 
thereby  deprive  the  grantee  of  the  thing  granted. 

Evans,  J. 

The  plaintiff  in  this  case  seeks  an  injunction  to  enjoin  de- 
fendants from  interfering  with  her  in  connecting  a  waterpipe 
to  sapply  water  to  plaintiff's  premises,  and  to  perpetually  enjoin 
defendants  from  interfering  with  her  use  of  said  waterpipe. 
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The  evidence  shows  that  on  and  prior  to  November  13,  1903, 
the  defendant,  Anna  Warden,  owned  in  fee  simple  lots  Noc 
1  and  2  of  the  addition  in  question,  located  on  East  Fifth 
avenue,  this  city,  said  lots  being  contiguous;  that  on  said  Novem- 
ber 13,  1903,  the  defendants  sold  and  conveyed  by  a  deed  of 
general  warranty  to  the  plaintiff  said  lot  No.  1,  which  lot  was 
next  immediately  west  of  said  lot  No.  2. 

Said  deed  is  in  the  ordinary  form,  conveying  said  lot,  to  have 
and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances thereunto  belonging,  to  said  grantee,  and  containing 
covenants  of  warranty. 

There  is  contained  in  said  deed  the  following  stipulation; 
"The  waterpipe  along  the  line  of  lots  1  and  2  of  said  subdivision 
to  be  used  jointly  and  in  common  by  owners  and  occupants  of 
said  lots. ' '  , 

At  the  time  of  said  conveyance  the  plaintiff  also  purchased 
from  defendant  the  water  meter  then  on  the  premises,  through 
which  the  water  from  said  pipe  was  measured. 

Plaintiff  moved  in  and  occupied  the  house  on  said  lot  so 
purchased,  and  has  continued  to  reside  there  since.  The  defend- 
ant still  owns  the  said  lot  No.  2,  but  the  house  thereon  is  oc- 
cupied by  a  tenant. 

The  evidence  tends  to  show  that  the  water  to  supply  both  the 
house  so  purchased  and  occupied  by  plaintiff  on  lot  No.  1,  and 
the  house  on  lot  No.  2,  owned  by  defendant,  is  supplied  from 
the  main  through  this  single  waterpipe.  The  said  pipe  is  partly 
on  lot  2  and  partly  on  lot  No.  1.  While  the  evidence  is  some- 
what conflicting  as  to  just  what  portion  of  the  pipe  is  on  one 
lot  and  what  portion  is  on  the  other,  but  I  think  the  weight  of 
the  evidence  shows  that  from  the  point  where  the  pipe  leaves 
the  main  and  enters  the  premises  that  it  is  very  close  to  the  lot 
line  but  probably  on  lot  No.  2,  owned  by  the  defendant.  How- 
ever, I  do  not  think  that  is  material  in  the  solution  of  the  ques^- 
tion  here  presented.  The  pipe  led  into  the  basement  of 
plaintiff's  house  where  the  water  meter  was  located,  and  then 
supplied  the  house  with  water  in  the  kitchen.  At  the  point 
where  the  pipe  entered  the  basement  and  after  connecting  with 
the  meter,  it  formed  an  elbow  and  passed  out  again  and  across 
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defendant's  lot  No.  2  to  the  house  occupied  by  defendant's 
tenant,  and  supplied  that  house  with  water,  without  a  meter  to 
measure  the  quantity  used  in  defendant's  said  house.  All  the 
water  supplied  to  both  houses  was  measured  in  one  meter  on 
plaintiff's  premises. 

Plaintiff,  after  she  moved  into  said  house,  objected  to  the  wie 
of  water  in  the  other  house  without  a  meter  to  determine  the 
quantity  there  used. 

Considerable  evidence  was  offered  for  the  purpose  of  showing 
statements  made  by  each  party  to  adjust  the  difficulty.  Plaintiff 
claims  that  defendant  promised  her  if  she  would  permit  the 
water  to  be  so  used  until  spring  she  would  put  in  an  independent 
service  for  her  house.  On  the  other  hand,  the  defendant  claims 
that  plaintiff  promised  to  put  in  an  independent  service.  If 
this  cTidence  is  competent  for  any  purpose,  which  I  question, 
it  can  have  but  little  weight  in  determining  the  question  at  issue. 

There  was,  however,  some  extrinsic  evidence  which  tends  to 
explain  the  reason  why  the  parties  could  not  carry  out  the 
evident  purpose  that  both  houses  should  use  the  same  supply 
pipe  for  water. 

This  was  evidently  the  purpose  of  the  grantor  in  ord3r  to 
save  expense  of  putting  in  an  independent  service  pipe  for  her 
house  on  lot  No.  2,  which  was  not  objectionable  if  this  could  be 
arranged  so  as  to  have  a  meter  for  defendants'  house,  in  order 
that  each  party  would  have  to  pay  for  the  water  used  according 
to  measurement.  But  the  source  of  all  the  trouble,  and  that  which 
rendered  the  arrangement  to  use  the  same  supply  pipe  for  both 
houses  impracticable,  was  a  rule  of  the  water  works  that  it 
would  not  recognize  more  than  one  meter  on  the  same  tap.  This 
rule  was  not  known  by  the  parties  at  the  time  of  the  execution 
and  delivery  of  this  deed,  and  grantor  did  not  know  of  that 
rule  until  she  afterwards  applied  to  the  water  works  for  a  meter. 
It  being  then  ascertained  that  it  was»not  possible  for  each  party 
to  have  a  meter  in  her  own  name  recognized  by  the  water  works 
from  the  same  supply  pipe  or  tap,  gave  rise  to  controversies 
Iwtween  the  parties.  Plaintiff  was  fearful  that  she  would  have 
to  pay  for  the  water  used  in  the  other  house  because  all  the 
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water  was  measured  in  her  meter,  whereupon,  about  the  last  of 
February  she  called  a  plumber  and  had  the  pipe  disconnected 
that  carried  the  water  from  her  premises  across  to  the  defend- 
ant's house,  thereby  shutting  off  the  water  supply  to  said  house. 

Shortly  thereafter  the  defendant  caused  the  pipe  leading  into 
plaintiff's  premises  to  be  disconnected,  also  taking  up  some  sic 
or  eight  feet  of  the  supply  pipe  from  this  point  of  entrance  to 
plaintiff's  premises  north,  and  conducted  the  water  across  from 
that  point  to  defendant's  house,  thereby  shutting  off  the  water 
supply  to  plaintiff's  premises,  and  defendant  now  has  the  sole 
use  of  said  supply  pipe. 

The  question  is,  which  party,  in  the  absence  of  the  practical 
use  in  common  by  both  of  said  waterpipe,  as  provided  in  said 
deed,  is  entitled  thereto?  If  said  deed  contained  no  stipulation 
for  the  common  use  of  said  waterpipe,  the  plaintiff,  under  her 
deed,  would  be  entitled  thereto  as  an  appurtenance  to  her  prem- 
ises, regardless  of  the  fact  that  the  pipe  may  be  in  part  on 
defendant's  premises.  The  rule  is  that  whatever  is  properly 
appurtenant  to  the  principal  thing  granted  passes  with  it.  That 
which  is  appendant  or  appurtenant  is  defined  to  be — 

"A  thing  used  with  and  related  to,  or  dependent  upon,  an- 
other thing  more  worthy,  and  agreeing  in  its  nature  and  quality 
with  the  thing  whereunto  it  is  appendant  or  appurtenant.'* 
Washburn  on  Real  Prop.,  Vol.  3,  p.  418. 

In  Leonard  v.  White,  7  Mass.,  6,  it  was  held  where  one  granted 
a  mill,  with  its  appurtenances,  it  did  not  pass  the  soil  of  a  way 
which  had  been  long  used  for  access  to  the  mill,  though  a  right 
to  pass  over  it  as  a  way  would  have  passed  thereby. 

Washburn  further  says  that  a  grant  of  a  thing  will  include 
whatever  the  grantor  had  power  to  convey  which  is  reasonably 
necessary  to  the  enjoyment  of  the  thing  granted.  Thus  a  grant 
of  a  house  with  appurtenances  passes  a  conduit  by  which  water 
is  conducted  to  it  (Daniels  v.  Cit.  Sav.  Inst.,  127  Mass.,  534). 
Without  further  detail  of  authorities,  I  am  of  the  opinion,  from 
all  I  have  examined,  that  they  support  the  rule  laid  down  by 
this  author. 


NISI  PRIUS  REPORTS— NEW  SERIES.  131 

1904.  ]  Huffman  v.  Warden  et  al. 

But  the  further  question  here  is:  Can  the  grantor,  by  reserv- 
ing the  right  to  use  in  common  with  the  grantee,  an  appurtenant 
granted,  when  it  appears  that  a  common  use  thereof  is  imprac- 
ticable or  impossible,  appropriate  the  same  to  his  own  exclusive 
use,  and  thereby  deprive  the  grantee  of  that  which  he  had  there- 
tofore granted? 

It  is  a  familiar  rule  in  the  application  of  principles  of  con- 
struction, that  inasmuch  as  the  fault  is  assumed  to  be  in  the 
grantor,  if  he  has  left  the  point  doubtful,  it  shall  be  construed 
most  favorably  for  the  grantee.  The  grantor  shall  not  take 
advantage  of  a  di£5culty  which  he  has  himself  created.  This 
role  is  about  the  last  which  courts  apply,  and  is  resorted  to 
only  when  a  satisfactory  result  can  not  be  reached  by  other 
rules  of  analysis  and  construction.    Washburn,  Vol.  3,  p.  422. 

In  Grubb  v.  Grubt,  101  Pa.  St,  11,  it  was  held,  as  to  reser- 
vations, the  grant  is  to  be  construed  against  the  grantor,  so 
that  the  reservation  may  derogate  as  little  as  possible  from  the 
grant. 

There  is  no  question  but  that  the  grantor  in  this  case  has 
reserved  the  right  of  using  in  common  with  grantee  this  water- 
pipe,  and  there  is  no  question  but  that  defendant's  right  to  so 
use  the  same  in  common  with  plaintiff  can  be  maintained,  pro- 
vided it  is  susceptible  of  any  such  common  usage. 

In  solving  this  question,  the  fact  must  be  considered  that  de- 
fendant's  right  to  use  this  waterpipe  in  common  with  plamtiff 
is  not  a  right  granted  to  her  by  plaintiff,  but  is  a  right  reserved 
1^  her  in  her  grant  of  said  premises  to  the  plaintiff.  She  has 
conveyed  away  the  waterpipe  as  an  appurtenant  to  the  premises 
so  deeded  to  plaintiff,  and  reserves  a  right  to  use  the  waterpipe 
in  common  with  her.  The  waterpipe  is  plaintiff's  property  be- 
cause it  is  an  appurtenant  to  her  premises.  If  it  is  impossible 
to  make  use  of  the  waterpipe  in  common,  then  the  defendanlj 
has  reserved  something  that  is  and  was  at  the  time  of  the  grant 
impossible  of  execution.  In  other  words,  defendant  has  under- 
taken tq  reserve  a  thing  that  is  not  possible  for  him  to  derive 
benefit  from,  for  the  reason  that  a  rule  of  the  water  works  will 
not  permit  it.     It  is  not  the  fault  of  the  grantee  that  the  de- 
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fendant  made  this  mistake.  Hence  plaintiff  should  not  suffer 
for  the  mistake  of  the  defendant. 

As  the  authorities  cited  say,  the  grant  is  to  be  construed 
against  the  grantor,  in  order  that  the  reservation  may  derogate 
as  little  as  possible  from  the  grant. 

Plaintiff  was  entitled  by  the  grant  to  her  by  defendant  to 
the  waterpipe  to  conduct  water  to  her  premises,  and  defendant 
bad  no  right  to  deprive  her  of  that  privilege.  Plaintiff  has  the 
better  right  by  reason  of  her  grant.  So  long  as  both  can  use 
the  pipe  in  conunon,  then  it  is  the  lawful  right  of  both  to  so 
use  it  in  common.  But  if  both  can  not  use  it— that  is,  if  it  can 
not  be  used  in  common— then  the  one  who  has  the  better  right 
should  retain  and  use  it.  In  any  event,  the  defendant  had  no 
right  to  deprive  plaintiff  from  the  use  of  this  pipe  to  convey 
water  to  her  premises;  wherefore  the  prayer  of  the  petition  is 
allowed,  and  defendants  are  enjoined  from  interfering  with 
plaintiff  in  connecting  up  said  waterpipe  and  restoring  the  same 
to  its  former  condition,  so  as  to  supply  plaintiff's  said  house 
with  water,  and  from  thereafter  interfering  with  plaintiff  in 
the  use  of  said  pipe  and  the  use  of  water  conducted  through 
the  same. 

Q.  J.  Marriott,  for  plaintiff. 

W.  B,  Page,  for  defendant. 
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PARTNERSIIIP-R£AL  ESTATK^JURlSDiCTlON. 

[Ck}mmon  Pleas  Court  of  Darke  County.] 

Cathebd^te  Jones  et  al  v.  John  DeOahp  et  au  * 

Decided,  January  21,  1908. 

Partnenhip— Rights  of  Surviving  Partner-^uriadiction  of  ProJ^ate 
Court — Real  Estate  not  an  Asset  of  Firm  Becomes  Firm  Assets 
or  Personal  Property,  when — Use  of  Land  hy  Firm — Held  in  Joint 
27aine8  of  Several  Owners — Purchase  of  with  Partnership  Funds 
and  Use  of  for  Partnership  Purposes  not  Evidence  of  Intention 
to  Convert  into  Personalty-Judgment  of  Prohate  Court  as  to^  may 
^e  Impeached,  when. 

1.  The  rights  and  duties  of  a  suryiying  partner  or  partners  are  de- 

fined by  Sections  3167  to  3170,  Revised  Statutes,  inclusiye. 

2.  When  the  probate  court  has  acquired  Jurisdiction  oyer  all  the  par* 

ties  in  interest  and  oyer  the  subject  matter,  under  the  aboye 
sections,  its  findings  and  decrees  are  binding  on  all  and  aro 
not  subject  to  impeachment  or  collateral  attack. 

3.  Real  estate  which  is  not  an  asset  of  the  firm  at  the  time  of  the 

death  of  a  member  thereof,  will  not  pass  to  the  suryiyor,  or  sur- 
yiyors,  under  this  statute,  and  all  proceedings  in  the  probate 
court  in  relation  thereto  are  yoid  for  want  of  Jurisdiction  oyer 
the  subject  matter. 

4.  When  the  probate  court  assumes  jurisdiction  where  the  real  estate 

in  question  is  not  an  asset  of  the  firm,  its  judgment  may  be  im- 
peached in  a  direct  proceeding  for  that  purpose  in  the  common 
pleas  court 

6.  Real  estate  can  never  become  personal  property  or  firm  assets 
unless  the  same  was  purchased  with  partnership  funds.  There 
must  in  the  first  instance  be  a  conversion,  but  an  agreement  In. 
writing  is  not  necessary  to  show  that  fact.  The  mere*  fact  that 
real  estate  has  been  purchased  with  partnership  means  is  not 
sufilcient  to  impress  upon  it  the  character  of  personalty  for  all  pur- 
poses, even  though  the  rents  and  profits  thereof  may  have  gone 
into  the  partnership  business.  But  such  conversion  is  sufficiently 
shown  where  real  estate  is  purchased  for  partnership  purposes,  paid 
for  with  partnership  means  and  used  solely  for  the  conducting 
of  the  partnership  business.    29  O.  S.,  53. 

6.  The  mere  use  of  land  by  a  firm  in  the  firm  business  does  not  make 
such  land  partnership  property.  Where  tl^e  intention  to  convert 
land  into  firm  property  is  inferred  from  circumstances,  these  must 
be  such  as  do  not  admit  of  any  other  equally  reasonable  expla- 


*  AflSrmed  by  the  Circuit  Court  June  26,  1908. 
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nation,  and  if  an  agreement  Is  relied  upon  to  that  end  the  same 
must  be  clear  and  explicit. 

7.  The  fact  that  real  property  is  held  in  the  joint  names  of  several- 

owners  is  no  evidence  of  partnership  between  the  parties  with  re- 
spect to  it.  In  the  absence  of  proof  of  its  purchase  with  partner- 
ship funds  for  partnership  purposes,  such  property  is  deemed  to 
be  held  by  them  as  joint  tenants,  or  as  tenants  in  common. 

8.  The  mere  purchase  of  lands  with  partnership  money  and  thoir  use 

for  the  purpose  of  carrying  on  the  partnership  business  of  farm- 
ing furnishes  no  sufficient  evidence  of  an  intention  on  the  part 
of  the  partners  to  convert  the  land  into  personalty. 

EUMLEB,  J. 

This  is  an  action  brought  by  the  plaintiffs  to  set  aside  and 
declare  void  certain  proceedings  had  in  the  Probate  Court  of 
Darke  County,  Ohio,  in  the  month  of  December,  1901,  whereby 
John  DeCamp  and  Job  DeCamp,  deceased,  were  declared 
partners  in  nine  parcels  of  land  in  said  county,  amounting  to 
about  525  acres,  and  the  administrator  of  said  Job  ordered  by 
said  probate  court  to  convey  all  the  interest  of  Job  in  said 
land  to  said  John  as  surviving  partner  in  pursuance  to  the 
statute  in  such  case  provided.    The  petition  asserts : 

1st.  Fraud  and  conspiracy  between  John  DeCamp,  Harriet 
Deleplaine  and  C.  W.  North  as  administrator  of  Job  DeCamp. 

2d.    The  imbecility  of  John  DeCamp  at  the  time. 

3d.  The  low  appraisement  of  the  real  estate  as  indicating 
fraud  and  bad  faith. 

4th.  That  the  real  estate  in  question  was  owned  by  Job  and 
John  DeCamp  as  tenants  in  common. 

5th.  Want  of  jurisdiction  in  the  probate  court  to  declare  said 
real  estate  partnership  assets. 

The  three  defendants,  John  DeCamp,  Harriet  Deleplaine  and 
C.  W.  North,  as  administrator,  all  file  answers  which  are  sub- 
stantially the  same;  they  deny  all  charges  of  fraud,  bad  faith 
and  conspiracy,  aver  that  John  DeCamp  was  and  now  is  sane; 
that  the  real  estate  was  appraised  at  its  true  value;  that  the 
same  was  held  and  owned  by  Job  and  John  DeCamp  as  partners ; 
that  the  proceedings  in  the  probate  court  were  regular  and  lawful 
in  all  respects  and  that  this  court  has  no  jurisdiction  to  set  aside 
the  decree  of  the  probate  court  in  this  action. 

The  plaintiffs  filed  a  reply,  which  is  a  general  denial  of  all 
allegations  of  the  answers  not  admitted  in  their  amended  peti- 
tion. 
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The  first  question  we  will  discuss  and  dispose  of  is  as  to  the 
jorisdietion  of  this  court  to  inquire  into  and  make  a  finding 
and  decree  relative  to  the  proceedings  in  the  probate  court.  It 
is  claimed  by  the  defendants  that  this  court  has  no  jurisdiction 
in  the  premises ;  if  this  be  true,  it  is  useless  for  us  to  pass  upon 
the  other  questions  involved  in  this  controversy,  because  if  juris- 
diction is  wanting  all  other  matters  fall  with  it. 

The  claim  is  based  upon  the  proposition  that  a  finding  and 
decree  of  the  probate  court  imports  absolute  verity  and  is  bind- 
ing on  the  whole  world  until  it  is  reversed  by  a  court  of  error, 
or  modified  or  set  aside  on  appeal ;  and  it  is  further  claimed  that 
the  judgment  is  not  subject  to  collateral  attack.  This  is  unques- 
tionably true  where  the  probate  court  has  acquired  jurisdiction 
over  all  parties  in  interest  and  over  the  subject  matter.  In  such 
a  case  the  only  remedy  of  the  complaining  party  is  to  file  a 
motion  for  a  new  trial,  and  if  overruled  save  his  exceptions  and 
prosecute  error,  or  appeal  the  case  to  the  common  pleas  court 
and  have  the  judgment  modified  or  vacated. 

It  must  be  borne  in  mind  in  the  beginning  that  the  right  of 
a  surviving  partner  to  have  real  estate  declared  partnership  as- 
sets, and  to  take  the  same  at  the  appraised  value  is  purely 
sta^tutory.  The  rights  and  duties  of  a  surviving  pamer  or  part- 
ners are  defined  by  Sections  3167,  3168,  3169  and  3170  of  the 
Revised  Statutes  of  Ohio.  Fortunately  for  us  these  sections 
have  received  a  construction  by  our  own  Supreme  Court  in 
the  case  of  Rammelsberg  et  al  v.  Mitchell  and  Lape,  29  0.  S., 
pp.  22-59.  In  this  case  not  only  the  rights  of  the  surviving 
partner  have  been  passed  upon,  but  the  rights  of  those  who 
elaim  under  the  deceased  partner's  heirs  as  well.  In  that  case, 
"The  original  action  was  brought  in  the  Superior  Court  of 
Cincinnati  by  plaintiffs  in  error,  who  were  the  heirs  and  devi- 
sees of  Frederick  Rammelsberg,  deceased,  against  the  defend- 
ants in  error,  who  were  the  executors  and  trustees  under  the  will 
of  Frederick  Rammelsberg.  deceased.  The  original  petition 
charged  the  defendants  with  divers  acts  of  mal-administration, 
and  prayed  that  certain  judgments  and  conveyances,  therein- 
after described,  might  be  set  aside;  that  the  trusts  might  be 
executed,  an  account  taken,  and  for  other  relief.'' 

Judge  Mcllvaine,  in  speaking  for  the  court  relative  to  the 
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question  when  real  estate  becomes  partnership  assets  under  the 
statute,  has  this  to  say: 

**Can  partnership  real  estate  be  transferred  to  a  surviving 
partner  as  assets  of  the  firm,  under  this  statute  ?  In  so  far  as  the 
proceedings  authorized  by  the  act  are  adversary  in  character, 
it  is  the  personal  representative,  and  not  the  heir  of  the  deceased 
partner  who  stands  in  the  relation  of  adverse  party  to  the  sur- 
viving partner.  Prom  this  fact  it  may  be  fairly  assumed  that 
the  assets  thus  transferable  are  such  only  as  are  by  law  subject 
to  the  administration  and  control  of  the  personal  representa- 
tive, and  do  not  include  those  of  which  the  beneficial  interest 
descends  to  the  heirs.  The  foimdation  question,  therefore, 
would  seem  to  be:  Under  what  conditions  and  circumstances, 
if  any,  does  real  estate  become  personal  assets,  to  all  intents, 
in  the  hands  of  a  co-partnership  f 

''It  must  be  conceded  that  a  co-partnership  Is  incapable  of 
taking  or  holding  the  legal  title  to  real  estate,  yet  it  is  equally 
certain  that  it  may  acquire  an  equitable  estate  therein.  It  is 
well  settled  that  whenever  real  estate  is  purchased  with  partner- 
ship funds,  an  equitable  estate  accrues  to  the  partnership, 
whether  the  legal  title  be  conveyed  to  the.  partners  as  individuals, 
or  to  either  of  them,  or  to  a  stranger ;  and  in  such  case,  upon 
the  death  of  the  person  holding  the  legal  title,  it  descends  to 
his  heir  at  law  in  trust  for  the  benefit  of  the  partnership — at 
least  to  the  extent  that  it  may  be  needed  to  satisfy  demands 
against  the  partnership,  whether  such  demands  exist  in  favor  of 
a  stranger  or  a  member  of  the  co-partnership.  This  doctrine 
is  quite  familiar,  as  is  also  the  doctrine  that  in  such  case  the 
realty  is  regarded  and  treated  as  personal  property  in  the  hands 
of  the  partnership  to  the  extent  it  may  be  needed  for  partnership 
liabilities. 

**And  we  go  a  step  further.  There  is  no  doubt  that  if,  by 
the  terms  of  the  partnership  articles,  real  estate  be  purchased 
with  partnership  funds,  or  be  put  otherwise  into  the  partner- 
ship stock,  to  be  used  and  held  solely  for  partnership  purposes, 
it  is  to  be  regarded  as  converted  out  and  out  into  personalty, 
so  that  the  heir  at  law  takes  no  beneficial  interest  therein  in 
any  event,  but  the  proceeds  not  needed  for  partnership  pur- 
poses pass  to  the  personal  representatives  of  the  co-partners. 

**A  question,  however,  is  made,  and  concerning  which  some 
doubt  arises  from  the  conflict  in  decided  cases.  Will  anything 
short  of  an  express  covenant  in  the  partnership  articles  have 
the  effect  in  equity  of  converting  realty  into  personalty  to  all 
intents  ? 

**We  see  no  good  reason  for  holding  that  an  agreement  in 
writing  is  necessary  for  such  conversion.    Undoubtedly  the  in- 
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tention  to  convert  oat  and  out  should  be  made  to  appear  clearly ; 
but  such  intention  may  be  inferred  from  circumstances  with 
sufficient  clearness.  "While,  therefore,  we  think  that  the  mere 
fact  that  real  estate  has  been  bought  with  partnership  means 
is  not  sofiBcient  to  impress  upon  it  the  character  of  personalty 
for  all  purposes,  even  though  the  rents  and  profits  thereof  may 
have  gone  into  the  partnership  business,  still  we  are  of  opinion 
that  such  conversion  is  sufficiently  shown  where  real  estate  is 
'  purchased  for  partnership  purposes,  paid  for  with  partnership 
means,  and  used  solely  for  the  conducting  of  the  partnership 
business.  The  line  of  demarcation  between  an  absolute  con-  * 
versiou  and  a  converson  sub  modo,  is  this:  In  the  former  it 
must  be  needed  and  actually  used  in  the  partnership  business; 
in  the  latter  it  is  enough  that  it  was  purchased  with  partner- 
ship means. 

**We  conclude,  therefore,  that  the  equitable  title  to  partner- 
ship real  estate  which  has  been  appropriated  and  exclusively 
devoted  to  the  partnership  business,  may  be  transferred  to  the 
surviving  partner  by  proceedings  in  the  probate  court,  had  in 
pursuance  of  this  statute.  On  the  other  hand,  such  proceed- 
ings are  ineffectual  to  transfer  any  interest  in  real  estate  not 
so  devoted.  Real  estate  of  the  latter  description  not  being 
assets  of  the  firm  within  the  meaning  of  the  act,  such  proceed- 
ings in  relation  thereto  are  void  for  want  of  jurisdiction  over 
the  subject-matter,  and  the  equities  of  the  heir,  who  is  not  a 
party  to  the  proceedings,  are  in  no  wise  affected.  In  the  case 
before  us,  this  class  of  property  remained  in  the  hands  of  the 
trustees,  subject  to  the  same  trust  after  the  proceedings  in  the 
probate  court  as  before  them. 

"Upon  the  whole  case,  we  think  the  judgments  below  should 
be  reversed  and  the  cause  remanded  for  a  new  trial  as  to  all 
matters  and  issues  in  relation  to  the  good  will  of  the  firm,  and 
also  as  to  those  parcels  of  the  real  estate  of  the  firm,  which, 
under  the  rules  herein  stated,  did  not  pass  to  Mitchell  under 
the  proceedings  in  the  probate  court." 

Judge  White,  in  concurring  in  the  judgment,  said,  page  58: 

"I  also  agree  that  the  plaintiffs,  under  the  circumstances  of 
the  case,  are  not  concluded  by  the  decree  which  undertakes  to 
invest  the  surviving  partner  with  a  title  to  the  real  estate,  of 
which  the  probate  court  had  no  jurisdiction.  The  object  of  the 
suit  in  which  the  decree  was  rendered  was  to  clothe  the  sur- 
viving partner  with  the  legal  title  to  the  property,  the  equitable 
title  to  which  he  had  already  acquired  by  virtue  of  the  proceed- 
ing in  the  probate  court.  His  right  to  the  property  was  based 
exclusively  on  that  proceeding,  no  other  claim  or  title  being 
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asserted  for  adjudication.  In  so  far,  therefore,  as  the  probate 
court  had  no  jurisdiction  or  authority  under  the  statute  to 
transfer  the  real  estate  of  the  plaintiffs,  I  think  the  decree  of 
the  superior  court  may  be  impeached,  as  well  by  the  adult 
plaintiff  as  by  the  minors,  toward  all  of  whom  the  defendant 
stood  in  the  relation  of  trustee." 

Here  the  judgment  of  the  probate  court  was  impeached  for 
want  of  jurisdiction  over  the  subject-matter,  in  a  direct  pro- 
ceeding for  that  purpose  in  the  Superior  Court  of  Cincinnati, 
which  court  has  concurrent  jurisdiction  with  our  common  pleas, 
except  in  divorce  and  criminal  matters. 

**It  is  by  no  means  intended  to  question  or  impair  the  prin- 
ciple that  when  jurisdiction  has  been  obtained  over  the  subject- 
matter  of  a  cause,  by  a  court  competent  to  exercise  it,  its  judg- 
ment, however  erroneous,  can  not  be  questioned  in  a  collateral 
proceeding.  A  judgment  so  rendered  can  only  be  set  aside  or 
questioned  in  a  direct  proceeding  instituted  for  that  purpose. 
This  is  familiar  law."  Spoors  v.  Coen,  44  0.  S.,  p.. 502;  Free- 
man on  Judgments,  Section  135 ;  Saxton  v.  Seiberling,  48  O.  S., 
p.  554. 

It  has  even  been  held  in  this  state  that  a  judgment  of  the 
probate  court  may  be  attacked  collaterally  under  certain  circum- 
stances.    See  Spoors  v.  Coen,  supra. 

The  action  in  the  case  before  us  is  a  direct  attack  on  the 
judgment  rendered  in  the  probate  court,  and  it  seems  clear  to 
us,  both  upon  reason  and  authority,  that  such  an  action  is  au- 
thorized. The  proceedings  under  the  statute  in  question  in 
the  probate  court  are  adversary  in  character  and  the  statute 
clearly  indicates  who  the  parties  shall  be.  The  surviving  part- 
ner is  the  plaintiff  or  complainant  and  the  administrator  of  the 
deceased  partner  is  the  defendant.  It  is  the  personal  represen- 
tative of  the  deceased  partner  who  stands  in  the  relation  of  ad- 
verse party  to  the  surviving  partner,  and  not  his  heirs.  This 
being  true,  why  should  the  heirs  of  the  deceased  partner  be 
bound  by  the  proceedings  in  the  probate  court  where  fraud, 
want  of  jurisdiction  and  insanity  of  the  surviving  partner  are 
involved  in  the  judgment?  Neither  Catharine  Jones,  Delaplaine 
DeCamp,  nor  Harriet  Delaplaine  were,  or  could  have  been  made 
parties  in  the  probate  court,  either  at  the  instance  of  John  De- 
Camp,  or  upon  their  own  motion,  because  the  proceedings  are 
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statutory,  and  no  provision  is  made  in  the  statute  for  notice  to 
the  heirs  of  the  deceased  partner;  no  provision  is  made  for  filing 
answers,  and  no  provision  is  made  for  a  hearing  by  them  in 
any  stage  of  the  proceedings.  Not  being  proper  parties,  how 
<*ould  they  save  their  rights  on  motion  for  a  new  trial,  error 
or  appeal  ?  Can  it  be  said  that  a  party  can  be  divested  of  his 
property  rights  without  his  day  in  court?  To  answer  this 
question  in  the  affirmative  would  be  nothing  short  of  confisca- 
tion. If  the  proceedings  in  the  probate  court  are  lawful  and 
regular  in  all  respects,  the  heir  of  the  deceased  partner  should 
be  forever  foreclosed  from  interfering  with  the  same.  If  they 
are  not,  and  his  property  rights  have  been  invaded  unlawfully, 
he  has,  and  ought  to  have  a  remedy  by  a  direct  action  in  another 
court  of  competent  jurisdiction  to  impeach  the  unlawful  judg- 
ment. Such  is  equity  and  such  is  the  spirt  of  the  statute.  Any 
other  conclusion  would  open  wide  the  doors  to  fraud  and  the 
administration  of  justice  would  be  a  mockery  in  its  broadest 
sense. 

We  come  now  to  the  next  question  for  our  solution,  namely: 
Were  the  nine  pieces  of  real  estate,  which  were  ordered  to  be 
-conveyed  to  John  DeCamp  by  the  probate  court  of  this  county, 
partnership  assets  within  the  intent  and  meaning  of  the  statute  f 

In  order  to  arrive  at  d  correct  conclusion  in  this  regard  we 
must  apply  the  evidence  in  the  case  to  the  law  as  we  find  it.  The 
law  determining  when  real  estate  is  converted  into  personal 
property  and  therefore  becoming  partnership  assets  is  well  set- 
tled at  least  in  this  state.  The  field  is  a  wide  one,  and  the 
ground  has  been  thoroughly  covered  by  eminent  jurists  and  text- 
writers,  but,  after  all,  there  are  a  few  fundamental  principles 
•upon  which  they  all  agree  which  are  decisive  of  the  point. 
We  will  mention  a  few  of  them,  enough  to  cover  the  case  in 
hand. 

1st-  All  authorities  agree,  in  the  absence  of  written  articles 
of  co-partnership,  that  real  estate  can  never  become  personal 
property  or  firm  assets,  unless  the  same  was  purchased  with 
partnership  funds. 

2d.  There  must,  in  the  first  instance,  be  a  conversion,  but 
an  agreement  in  writing  is  not  necessary  to  show  that  fact.  Ram- 
melsberg  et  al  v.  MitcheU  and  Lape,  29  0.  S.,  53. 
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3(i.  **The  mere  fact  that  real  estate  has  been  purchased 
with  partnership  means  is  not  sufiScient  to  impress  upon  it  the 
character  of  personalty  for  all  purposes,  even  though  the  rents 
and  profits  thereof  may  have  gone  into  the  partnership  busi- 
ness."   29  0.  S.,  53,  supra. 

4th.  "But  such  conversion  is  suflSciently  shown  where  real 
estate  is  purchased  for  partnership  purposes,  paid  for  with 
partnership  means,  and  used  solely  for  the  conducting  of  the 
partnership  business."     29  0.  S.,  53,  supra, 

5th.  ''Land  purchased  with  partnership  funds,  and  occu- 
pied and  used  by  the  firm  in  conducting  its  business,  is  in 
equity  partnership  property,  although  the  conveyance  is  made 
to  the  individual  members  of  the  firm."  Norwalk  National 
Bank  y.  Sawyer,  38  0.  S.,  339 ;  Page  v.  Thomas,  43  0.  S.,  38 ; 
Bank  v.  MUler,  153  Ills.,  244. 

6th.  **The  mere  use  of  land  by  a  firm  in  the  firm  business 
does  not  make  such  land  partnership  property."  Bank  v.  Mil- 
ler, 153  Ills.,  244. 

7th.  ''Where  the  intention  to  convert  land  into  firm  prop- 
erty is  inferred  from  circumstances,  these  must  be  such  as  do 
not  admit  of  any  other  equally  reasonable  explanation,  and  if 
an  agreement  is  relied  upon  to  that  end,  the  same  must  be  clear 
and  explicit."    Bank  v.  Miller,  153  Ills.,  244;  29  0.  S.,  supra. 

8th.  "The  fact  that  three  persons,  owning  undivided  indi- 
vidual interests  in  a  tract  of  land,  form  a  partnership  and  use 
the  land  in  the  firm  business,  will  not,  in  the  absence  of  any 
explicit  agreement  or  of  controlling  circumstances,  render  such 
land  firm  assets."  Bank  v.  Miller,  153  III.,  244;  Ooepper  v. 
Oi7isinger,  39  0.  S.,  429. 

9th.  Evidence  of  conversion  of  real  estate  into  partnership 
assets  of  personal  property. 

"The  fact  that  real  property  is  held  in  the  joint  names  of 
several  owners  is  no  evidence  of  co-partnership  between  them 
with  respect  to  it.  In  the  absence  of  proof  of  its  purchase 
with  partnership  funds  for  partnership  purposes,  such  property 
is  deemed  to  be  held  by  them  as  joint  tenants,  or  as  tenants  in 
common."    Thompson  et  al  v.  Bowman,  6  Wallace  (U.  S.),  316. 

10th.  "If  land  be  conveyed  to  partners,  in  fact  as  partner- 
ship property,  bat  in  form  to  them  as  tenants  in  common,  and 
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one  dies,  his  heir  becomes  tenant  in  common  with  the  other 
partner  or  partners."  Parsons  on  Partnership,  3d  Ed.,  p.  405, 
Sec.  374;  Parsons  on  Partnership,  4th  Ed.,  Sec.  266. 

11th.  "The  mere  purchase  of  lands  with  partnership  money, 
and  their  use  for  the  purpose  of  carrying  on  the  partnership 
business  of  farming,  furnishes  no  sufficient  evidence  of  an  in- 
tention on  the  part  of  the  partners  to  convert  the  land  into 
personalty."    Lowe  v.  Lowe,  13  Bush.  (Ky.),  688. 

12th.  ''On  an  issue  of  partnership  the  declarations  of  one  of 
the  alleged  partners,  made  in  the  absence  of  the  others,  can 
not,  as  against  the  one  absent,  be  used  to  establish  the  contro- 
verted fact  of  partnership.  This  rule  of  evidence  seems  to  be 
well  established."  Cow(m  v.  Kinney,  33  0.  S.,  422-428,  and 
other  cases  cited  therein ;  Harrison  v.  Neely,  41  0.  S.,  334. 

We  have  cited  sufficient  well  established  principles  with  the 
authorities  supporting  them  for  the  purposes  of  this  case.  Many 
more  might  be  referred  to  bearing  upon  the  questions  involved, 
but  to  do  so  would  be  neither  profitable  nor  interesting,  and 
would  extend  this  opinion  beyond  its  legitimate  scope. 

Applying,  then,  the  evidence  before  us  to  the  legal  require- 
ments which  must  be  met,  how  does  the  case  stand? 

Nearly  one  hundred  witnesses  were  called  and  examined,  to 
say  nothing  about  the  record  evidence  introduced,  and  it  would 
be  a  useless  and  unnecessary  task  to  discuss  all  the  evidence  in 
detail.  We  will  therefore  content  ourselves  in  the  main  by 
giving  our  conclusions.  The  evidence  shiws  the  existence  of  the 
following  facts: 

That  William  DeCamp,  Sr.,  died  on  the  21st  day  of  January, 
1849,  on  his  homestead  south  of  Port  Jefferson,  Darke  county, 
Ohio,  leaving  a  widow,  Isabel,  and  seven  children,  Job,  Catha- 
rine, John,  Jane,  Deleplaine,  William  and  Harriet  surviving. 
William  died  seized  in  fee  simple  of  the  homestead  farm  con- 
sisting of  160  acres  of  land  located  in  Sections  27  and  34; 
also  of  about  167  acres  of  land  located  in  Sections  28  and  33 ; 
known  in  this  action  as  the  **Big  Woods  Farm."  A  few  days 
before  he  died  he  made  a  will  and  deeded  his  undivided  one- 
half  interest  to  his  son  Job,  in  what  is  known  as  the  Berry 
Farm. 

In  1847  Job  bought  in  his  own  name  80  acres  of  land  and 
John  bought  in  his  own  name  40  acres  of  land  in  Darke  county, 
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Ohio.  On  April  8th,  1849,  one  Adam  Bellas  died  seized  in  fee 
simple  of  what  is  known  herein  as  the  *' Bellas  Farm,"  save  20 
acres  in  the  northwest  comer,  which  belonged  to  one  Jacob 
Roberta  In  the  same  year  Job  and  John  each  traded  his 
respective  tract  of  land  to  some  of  the  heirs  of  Adam  Bellas. 

About  the  year  1850,  through  proceedings  in  partition  and 
deed  of  conveyance,  Job  and  John  DeCamp  became  the  owners 
of  the  residue  of  the  interests  of  the  Bellas  heirs  (except  the 
20  acres  belonging  to  Jacob  Roberts.)  In  the  year  1850,  Isa- 
bel, the  widow  of  William,  Sr.,  with  the  children.  Job,  John^ 
William,  Deleplaine  and  Harriet,  moved  from  the  homestead 
to  the  Bellas  farm,  where  they  all  lived  together  until  the  year 
1861,  at  which  time  all  but  Deleplaine  moved  to  Ft.  Jefferson. 
In  August,  1857y  one  Jacob  Roberts  owed  the  widow,  Isabel, 
the  sum  of  $650  for  rent,  for  the  use  and  occupation  of  her 
80-acre  tract  in  the  homestead  which  was  set  off  to  her  as  her 
dower  interest  in  her  husband's  land;  Roberts  could  not  pay 
her,  so  she  purchased  his  20-acre  tract  in  the  northwest  comer 
of  the  Bellas  farm  and  canceled  his  debt  to  her,  but  the  deed 
was  put  in  the  name  of  Job  and  John  DeCamp.  The  deed 
shows  a  consideration  of  $800.  The  testimony  shows  that  the 
widow  paid  $650  of  it.  While  the  widow  and  her  five  children 
were  living  on  the  Bellas  farm,  from  1850  to  1861,  they  all 
farmed  the  land  together;  no  cattle  were  kept  on  the  Bellas 
farm  during  that  period  of  eleven  years  save  eight  milk  cows, 
which  belonged  to  the  widow.  Deleplaine  remained  on  the 
Bellas  farm  after  the  widow  and  her  four  children  moved  to 
Fort  Jefferson  in  1861;  from  that  time  until  1867,  Deleplaine 
farmed  the  Bellas  farm  himself,  or  the  greater  part  of  it.  Job 
worked  at  the  carpenter  trade  from  1847  to  1852.  John  and 
one  Philips  farmed  the  home  place  for  two  or  three  years  from 
1847.  In  1851  or  %  Job  and  John  were  in  the  threshing  busi- 
ness, and  continued  in  that  business  for  four  or  five  years.  In 
1853  or  '4,  Job  and  John  bought  some  cattle  together.  Job  had 
bought  some  cattle  prior  to  that  time  on  his  own  account  and 
pastured  them  on  his  own  land,  the  Berry  farm.  The  widow 
Isabel  died  in  1863.  From  1850  to  1885  Job  owned  one-fourth 
interest  in  the  **Big  Woods"  tract  and  the  19-acre  tract  Dele- 
plaine, Harriet  and  William  each  owned  one-fourth.    William, 
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Jr.,  died  in  1884  or  '5.  The  testimony  shows  that  these  lands 
were  used  by  Job  and  John  for  about  thirty  years  for  cattle 
pasture  until  William  died,  but  fails  to  show  that  either  Job 
or  John  ever  paid  any  rent  for  the  same  to  any  one.  In  1885 
Deleplaine  DeCamp  sold  all  his  interests  in  the  two  tracts  of 
land  and  his  interests  in  the  two-fortieth's  in  the  old  homestead 
to  Job  and  John  DeCamp  for  $2,750.  In  1887  Harriet  Dele- 
plaine  sold  her  interest  in  the  same  four  tracts. to  Job  and  John 
for  $3,075.  Catharine  Jones  made  a  deed  of  gift  in  1885  of 
all  her  interests  in  these  tracts  of  land  to  Job  and  John. 

We  have  made  the  following  computation,  which  we  believe 
to  be  correct,  to-wit : 

John  inherited  from  his  father  1-4  of  the  148  acres  in  section 
28  and  19.88  acres  in  section  33,  or  he  inherited  42  acres  in 
both.  Job  and  John  each  inherited  1-20  of  both  these  tracts 
from  William,  making  8  1-3  acres  each,  and  Catharine  Jones 
gave  them  her  share  in  each,  or  8  1-3  acres,  or  they  secured  by 
inheritance  from  William  and  deed  of  gift  from  Catharine,  25 
acres  in  these  two  tracts,  or  they  secured  42  acres  plus  25  acres ; 
total,  67  acres  in  these  two  tracts  without  the  payment  of  a  single 
cent  They  each  inherited  1-6  of  the  two-fortieths  in  the  old 
home  farm,  amounting  to  26  2-3  acres.  They  inherited  from 
William  in  the  same  two  tracts  1-30  each,  or  2  2-3  acres  each, 
or  5  1-3  acres  for  both.  They  secured  by  deed  of  gift  from 
Catharine  Jones  the  1-6  she  inherited  from  her  father  in  the  two- 
forteith's,  or  13  1-3  acres,  and  they  also  secured  from  Catharine 
the  1-30  of  both  tracts  which  she  inherited  from  William,  or 
2  2-3  acres,  making  a  total  they  inherited  or  secured  by  deed  of 
gift  in  the  two-fortieth's  of  the  old  home  farm  of  48  acres.  This 
number  of  acres  added  to  the  67  acres  which  they  inherited  and 
secured  by  deed  of  gift  in  the  Big  Woods  tract  of  148  acres, 
and  the  19.88  acres  in  section  33,  makes  a  total  of  115  acres 
which  Job  and  John  secured  in  these  four  tracts  by  inheritance 
and  deed  of  gift  from  Catharine  without  any  cost  whatever  to 
theuL 

Job  and  Deleplaine  bought  the  7-acre  tract  and  3.53  tract 
with  equal  interests.  Deleplaine  afterwards  sold  to  Job  and 
John.  This  gave  Job  3-4  and  John  1-4  interest  in  these  two 
tracts.    Job  tried  to  buy  the  Bowers  farm  of  26  acres  on  his 
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own  account.  He  cautioned  Schuyler  Viets,  who  had  it  for  sale, 
to  say  nothing  about  it  to  John.  John  found  it  out,  however, 
and  spoiled  the  sale  to  Job.  The  land  was  afterwards  con- 
veyed to  Job  and  John.  That  Job  and  John  bought  and  sold 
cattle  together  is  manifest.  That  the  cattle  bought  by  Job  and 
John  were  pastured  on  the  land  held  by  them  in  their  indi- 
vidual names,  as  well  as  upon  the  land  that  belonged  to  Job 
individually  and  the  land  that  John  owned  individually  is  clear. 
That  the  land  was  not  pastured  to  more  than  one-half  its  ca- 
pacity can  not  be  questioned.  That  some  of  the  land  was  rented 
at  times  on  the  shares  for  farming  purposes  and  at  other  times 
for  money  rent  is  admitted.  The  personal  property  of  each, 
the  products  of  the  land  and  the  proceeds  from  the  sale  of  their 
cattle  was  listed  separately  for  taxation.  The  difference  be- 
tween the  amount  of  cash  money  returned  by  Job  and  that 
returned  by  John  amounts  to  nearly  $10,000  from  1881  to  1901. 
Eleven  years  during  this  period  John  returned  no  cash  money. 
Job  returned  cash  money  every  year  save  one. 

Joshua  Deleplaine  was  in  business  with  Job  and  John  some 
twenty  years  ago  for  a  period  of  two  or  three  years.  He  testifies 
that  when  they  bought  cattle  together,  each  paid  his  one-third, 
and  that  when  the  cattle  were  sold  the  money  was  divided  into 
three  equal  parts ;  one-third  belonged  to  Job,  one-third  belonged 
to  John,  and  one-third  belonged  to  Joshua.  Deleplaine  De 
Camp,  who  was  familiar  with  the  business  transactions  of  Job 
and  John  up  to  1867,  tells  us  that  they  always  divided  their 
money  when  the  cattle  or  products  of  the  farm  were  sold. 

The  entire  evidence  adduced  in  the  case  fails  to  show  the 
existence  of  partnership  articles.  No  partnership  name  was 
ever  used.  No  partnership  books  were  ever  kept.  No  written 
partnership  contracts  were  ever  executed.  No  partnership  bank 
book  was  ever  taken  out  and  no  partnership  money  was  ever 
deposited  in  bank  as  such.  The  money  was  always  deposited 
in  the  individual  name  of  each  and  individual  certificates  of 
deposit  were  issued.  Therefore,  if  there  ever  was  a  partnership 
existing  between  Job  and  John  DeCamp  it  arises  by  way  of  in- 
ference only. 

Job  DeCamp  is  physically  dead  and  John  DeCamp  is  civilly 
dead  to  the  world  so  far  as  the  issues  in  this  case  are  concerned. 
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Job  can  not  tell  us  anything  about  the  alleged  partnership  and 
John  won't  if  he  could.  John's  age  and  former  life  can  not 
shield  him  from  merited  criticism,  if  he  is  sane ;  if  he  is  insane, 
he  is  entitled  to  the  sympathy  of  all  and  should  be  judged 
accordingly. 

John  DeCamp 's  actions  and  conduct  from  1900  until  the  close 
of  the  trial  of  this  case  are  a  legitimate  subject  of  inquiry  in 
arriving  at  a  truthful  finding  and  correct  judgment  in  this 
case.  It  offers  a  fruitful  field  for  investigation  and  deserves 
more  than  a  passing  notice.  Prom  the  record  evidence  before 
us  we  find  that  Harriet  Deleplaine,  one  of  the  defendants  in 
this  case  and  a  sister  of  Job  and  John  DeCamp,  commenced  a 
partition  suit  in  the  Common  Pleas  Court  of  Darke  County, 
Ohio,  on  the  very  day  Job  DeCamp  died  (August  16,  1901).  In 
her  petition  she  avers  that  she  is  seized  in  fee  simple  of  an  undi- 
vided one-fourth  interest  as  heir  of  Job  DeCamp,  deceased,  in 
the  land  which  was  subsequently  conveyed  to  John  DeCamp 
under  the  probate  court  proceedings,  being  the  same  land  in- 
volved in  this  controversy.  She  also  avers  that  the  defendants, 
Catharine  Jones,  John  DeCamp  and  Deleplaine  DeCamp  are 
aiso  tenants  in  common  with  her  in  said  premises,  and  are  each 
entitled  to  a  one-fourth  interest  therein  as  heirs  of  Job  De 
Camp,  deceased.  She  prays  for  partition  in  severalty  or  a  sale 
of  the  land. 

On  September  21st,  1901,  John  DeCamp  filed  his  answer  and 
cross-petition  to  said  petition  of  Harriet  Deleplaine,  in  which 
he  makes  the  following  averment: 

"Comes  now  the  defendant,  John  DeCamp,  one  of  the  de- 
fendants herein,  and  for  his  answer  to  plaintiff's  amended 
petition  admits  that  the  plaintiff  has  a  legal  right  to  and  is 
seized  in  fee  simple,  as  an  heir  at  law  of  Job  DeCamp,  de- 
ceased, of  the  undivided  interests  in  the  various  tracts  and 
parcels  of  real  estate  described  in  the  amended  petition  as 
therein  set  forth. 

''This  defendant  admits  that  the  plaintiff  and  the  defendants 
described  in  said  amended  petition  are  tenants  in  common  as 
set  forth  in  said  amended  petition,  and  that  they  are  seized  in 
fee  simple  of  the  interests  of  the  real  estate  therein  described, 
with  the  exception  of  those  tracts  herein  excepted  and  above 
set  forth,  and  says  that  the  interests  of  the  plaintiff  and  the 
defendants  in  the  tracts  herein  set  forth  and  described  should 
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be  apportioned  as  herein  described,  and  he  asks  that  the  in- 
terest of  the  plaintiff  and  the  defendants  in  said  premises  may 
be  partitioned  as  prayed  for  in  said  amended  petition,  except 
he  asks  that  the  interest  as  between  plaintiff  and  the  defend- 
ants of  the  lands  excepted  and  described  in  his  answer  herein 
may  be  partitioned  among  the  plaintiff  and  the  defendants  in 
the  proportions  herein  set  forth,  and  that  he  may  have  any 
and  all  relief  to  which  he  is  entitled  in  the  premises. '* 

On  October  21,  1901,  the  sanity  of  John  DeCamp  was  chal- 
lenged in  the  partition  proceedings  by  Deleplaine  DeCamp. 

On  December  2,  1901,  before  any  action  was  taken  by  the 
court  of  common  pleas  in  the  partition  proceedings,  and  before 
the  sanity  of  John  DeCamp  was  passed  upon,  he  filed  an  appli- 
cation in  the  Probate  Court  of  Darke  County,  Ohio,  alleging 
that  he  was  the  surviving  partner  of  Job  DeCamp,  deceased, 
and  that  all  of  the  real  estate  involved  in  this  case  was  owned 
and  held  by  him  and  said  Job,  in  partnership.  Such  proceed- 
ings were  had  on  said  application  that  on  the  10th  day  of  De- 
cember, 1901,  said  probate  court  found  that  said  John  and  Job 
held  and  owned  said  lands  in  partnership,  and  ordered  said 
administrator  of  Job  tcf  convey  all  of  Job's  interest  in  said  lands 
to  John  by  deeds  in  fee  simple. 

On  December  12,  1901,  the  plaintiffs  commenced  this  action 
to  vacate  the  said  proceedings  in  the  probate  court.  On  Decem- 
ber 28,  1901,  plaintiffs  filed  a  motion  in  this  case  asking  the 
court  to  appoint  three  medical  experts  to  inquire  into  the  mental 
condition  of  John  DeCamp.  On  January  6,  1902,  Judge  Brown 
appointed  three  medical  experts  to  inquire  into  the  alleged  in- 
sanity of  John  DeCamp  and  report  their  finding  to  the  court 

On  January  9,  1902,  the  medical  experts  attempted  to  execute 
the  order  of  the  court,  but  failed,  for  the  reason  that  John  De- 
Camp  had  either  left  on  his  own  account,  or  had  been  spirited 
away  by  friends  and  relatives  on  the  previous  Sunday  to  Som- 
erset, Ind.,  at  which  place  he  has  ever  since  made  his  residence 
and  home  with  Mrs.  Dr.  Rodgers,  a  niece  of  his  and  the  daugh- 
ter of  Harriet  Deleplaine.  Early  on  Saturday  morning,  Janu- 
ary 4,  1902,  John  DeCamp 's  mental  condition  was  inquired  into 
by  Doctors  Markworth  and  Rush,  who  were  employed  by  coun- 
sel for  the  defendants.  The  physicians  pronounced  him  sane, 
and  immediately  thereafter  he  made  his  will,  leaving  all  of  his 
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property,  real  and  personal,  to  Minnie  Deleplaine,  a  niece,  who 
is  the  daughter  of  Harriet  and  Joshua  and  the  sister  of  Mrs. 
Dr.  Rodgers.  The  same  morning  an  attempt  was  made  by  him 
to  go  to  Somerset,  Ind.;  the  train  was  missed  and  the  journey 
was  deferred  until  the  next  morning.  Between  January  and 
April,  1902,  several  attempts  were  made  by  the  plaintiflEs  to 
take  the  deposition  of  John  DeCamp  at  Somerset,  Ind.,  but  they 
were  unavailing.  Peremptory  orders  were  issued  by  Mrs.  Rod- 
gers, Mrs.  Delaplaine  and  others  in  charge  of  John,  that  he 
should  not  be  seen  or  talked  to  by  the  attorneys  of  plaintiffs,  or 
others  who  desired  to  see  him  in  their  behalf,  notably  Dr.  King 
of  Dayton,  who  went  to  Somerset  for  the  express  purpose  of  ex- 
amining into  his  mental  condition. 

On  May  17,  1902,  this  case  was  regularly  assigned  for  trial 
in  Greenville.  At  that  time  part  of  a  deposition  of  John  De- 
Camp 's  was  stricken  from  the  files  by  the  court,  and  thereupon 
counsel  for  John  made  an  application  for  a  continuance  of  the 
case,  which  was  granted,  in  order  that  the  testimony  might  be 
procured  either  in  person  or  by  deposition.  The  case  was  tried 
without  either,  although  Dr.  Hauser,  his  own  physician  at  Som- 
erset, testified  that  the  health  of  John  was  such  that  either  course 
might  have  been  pursued. 

And  we  further  find  that  on  the  29th  day  of  April,  1902,  John 
DeCamp  procured  a  temporary  injunction  against  Catharine 
Jones,  Deleplaine  DeCamp  and  C.  W.  North  as  administrator 
of  Job  DeCamp,  restraining  them  from  taking  his  deposition 
until  his  health  was  restored. 

This  is  a  brief  summary  of  the  conduct  of  John  DeCamp  since 
the  death  of  his  brother  Job  on  August  16,  1901.  Upon  this 
and  other  evidence  in  the  case,  we  are  called  upon  to  determine 
two  facts — 

1st.  Did  the  probate  court  have  jurisdiction  over  the  subject- 
matter  of  the  proceedings  before  it? 

2d.  Did  John  DeCamp  at  the  time  have  mental  capacity 
suflScient  to  know  and  understand  the  nature  and  effect  of  his 
business  transactions? 

In  determining  question  No.  1,  we  can  not  overlook  the  fact 
that  this  alleged  partnership  arises,  if  at  all,  by  implication.  It 
is  the  law  that  gives  it  force  and  life,  if  any  it  has,  and  not 
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the  partnership  articles  or  contract  between  the  parties;  be- 
cause there  were  none.  Neither  will  the  use  of  the  land  alone 
for  partnership  purposes  be  sufficient  to  create  a  partnership 
by  implication.  This  is  well  settled  in  Ohio,  by  the  cases  cited 
herein. 

We  have  reviewed  all  the  testimony  in  this  case  and  fail  to 
find  any  evidence  even  tending  to  show  that  any  of  this  land  was 
purchased  with  partnership  funds,  or  that  any  partnership 
funds  were  ever  in  existence.  All  of  the  testimony  shows  that 
when  the  cattle  or  products  of  the  land  were  sold,  the  money 
was  divided  between  Job  and  John,  and  either  deposited  by 
them  in  their  individual  names  in  bank  or  kept  by  them  on 
their  persons.  Again,  the  potent  fact  exists  that  the  very  mo- 
ment the  money  was  divided  between  Job  and  John  DeCamp 
it  ceased  to  be  partnership  funds  and  became  the  personal  aod 
individual  property  of  each.  This,  we  think,  can  not  be  gain- 
said. We  find  no  authority  cited  in  this  case  holding  in  the 
absence  of  co-partnership  articles,  that  there  can  be  such  a 
thing  as  partnership  in  lands,  or  that  the  lands  can  be  con- 
sidered as  partnership  assets  upon  the  death  of  a  member  of 
the  firm,  unless  in  the  first  instance  they  were  purchased  with 
partnership  funds.  Job  and  John  may  have  been  partners  in 
the  cattle  business  but  that  fact  of  itself  does  not  answer  the 
requirements  of  the  law,  as  will  readily  be  observed  upon  an 
examination  of  the  authorities. 

And,  finally,  the  deeds  to  all  of  this  land  conveying  the  legal 
title  to  Job  and  John  show  upon  their  face  that  they  took  and 
held  it  as  tenants  in  common,  and  in  the  absence  of  anything 
in  the  deeds  to  the  contrary,  such  would  be  the  legal  presump-^ 
tion. 

Entertaining  then  these  views  we  are  clearly  of  the  opinion 
that  Job  and  John  DeCamp  owned  and  held  all  these  parcels 
of  lands  as  tenants  in  common  and  not  as  partners.  There- 
fore the  land  did  not  become  partnership  assets  upon  the  death 
of  Job,  under  the  statute,  and  the  proceedings  in  the  probate 
court  were  ineffectual  to  transfer  any  interest  Job  had  in  them 
to  John  DeCamp,  and  such  proceedings  are  void  for  want  of 
jurisdiction  over  the  subject-matter. 

Was  John  DeCamp  sane  or  insane  during  the  years  1901  and 
1902  ?  No  claim  is  made  that  he  was  insane  in  the  broadest  and 
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fullest  sense  of  theterm^asl  understand  it,  but  the  claim  is  made 
that  during  this  period,  especially  during  the  summer  of  the 
year  1901,  and  up  to  the  present  time  he  did  not  have  mental 
or  legal   capacity  sufficient  to  transact  the  ordinary  business 
affairs  of  life.     The  evidence  in  the  case  forces  us  to  that  con- 
clusion.    Upon  no  other  reasonable  hypothesis  can  his  actions 
and  conduct  be  explained.    Here  we  have  a  man  80  years  of 
age,  unmarried^   out  of  debt,   owning  and   holding   valuable 
land,  amounting  to  about  300  acres,  of  frugal  habits,  with  no 
one  depending  npon  him  for  support,  under  a  personal  expense 
of  not  more  than  $200  per  year,  admittedly  weak  in  body  and 
mind,  to  the  extent,  at  least,  that  he  was  no  longer  physically 
able  to  farm  or  raise  stock  himself,  or  to  superintend  the  work 
of  others  that  might  be  done  for  him,  buying  a  farm  agg^gat- 
ing  about  300  acres  without  money,  enough  of  his  own  even 
to  make  the  cash  payment,  involving  himself  in  debt  to  the  ex- 
tent of  nine  or  ten  thousand  dollars  to  meet  future  payments 
in  the  short  time  of  nine  months,  and  with  no  earthly  show  of 
ever  being  able  to  pay  it  back  by  work  and  labor  of  any  char- 
acter known  to  good  husbandry.     To  tell  me  that  he  fully 
understood  and  appreciated  such  a  task  would  be  arguing  an 
absurdity.    Even  a  younger  and  more  successful  business  man 
than  the  record  shows  John  DeCamp  ever  to  have  been  would 
have  hesitated  long  and  seriously  before  ever  encountering  such 
a  risk.    Add  to  this  the  fact  that  he  has  allowed  himself  to  be 
made  a  prisoner  in  time  of  peace.     Add  to  this  the  fact  that 
he  is  an  exile  in  a  strange  land  among  strange  people,  com- 
paratively speaking.     Add  to  this  the  fact  that  no  word  of 
inquiry  comes  from  his  lips  about  his  former  home  and  life- 
long friends,  and  the  fact  that  no  friendly  message  is  sent 
by  him  to  his  aged  brother  and  blind  sister.    Add  to  all  these 
the  fact  that  in  the  month  of  September,  1901,  he  solemnly 
affirmed  in  his  answer  and  cross-petition  in  the  partition  suit, 
that  these  lands  were  held  by  him  as  tenant  in  common  and 
that  Deleplaine,  Catharine  and  Harriet  were  tenants  in  common 
with  him  in  said  land  and  each  entitled  to  the  undivided  one- 
fourth  thereof,  and  that  in  the  month  of  December,  1901,  he 
solemnly  swore  in  his  application  in  the  probate  court,  that  the 
game  lands  belonged  to  him  as  surviving  partner  of  Job  De- 
Camp,  deceased.    And,  finally,  take  into  consideration  the  fact 
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that  this  great  law  suit  of  which  he  had  personal  notice,  in- 
volving one-half  of  his  earthly  possessions,  amounting  to  thous- 
ands of  dollars,  has  been  instituted,  tried  and  disposed  of  in 
his  absence,  with  no  personal  effort  on  his  part  to  avoid  its 
disastrous  results,  and  with  no  information  from  him  person- 
ally given  to  the  court,  upon  which  it  might  base  a  decree  in 
his  favor.  Can  it  be  seriously  contended  in  the  face  of  all 
these  indisputable  facts  that  John  DeCamp  has  been  sane 
since  the  death  of  his  brother  Job?  No.  Since  that  time  he 
has  been  but  clay  in  the  potter's  hand  ready  to  be  moulded 
into  any  convenient  image. 

But,  suppose  we  are  mistaken  in  this  conclusion,  and  that 
John  DeCamp  is  and  was  sane  after  Job's  death,  how  does 
he  stand  before  this  court?  We  have  a  principle  of  law  in 
force  in  this  state,  announced  by  the  distinguished  Thurman, 
which  is  peculiarly  applicable  to  John  DeCamp  in  this  case 
if  he  was  sane.  In  commenting  on  the  testimony  of  the  de- 
fendant Eyan  in  that  case,  who  claimed  title  under  one  Shan- 
non, where  Shannon  had  conveyed  a  prior  title  to  the  same 
premises  to  his  daughter  and  had  the  deed  recorded,  Judge 
Thurman  said: 

**He  was  called  as  a  witness  and  testified.  "When  he  did  so, 
he  had  the  strongest  motives  to  state  that  he  did  not  mean, 
by  the  execution  and  recording  of  the  deed,  to  part  with  his 
title.  For  he  had  subsequently  conveyed  the  land  to  Eyan 
with  warranty,  and  if  he  made  that  conveyance  willfully  and 
corruptly,  knowing  that  he  had  no  title,  he  committed  no  less 
than  a  penitentiary  offense.  Yet  he  uttered  not  one  word  to 
explain  the  intention  with  which  he  sent  the  deed  to  the  re- 
corder. 

'*Nor  did  the  defendant  venture,  so  far  as  appears,  to  put 
a  question  to  him  touching  his  intent.  Why  this  silence  of 
both  witness  and  party?  Why  this  failure  to  prove  what  the 
interest  of  both  required  to  be  proved?  Why  this  neglect  to 
make  a  successful  defense  ?  It  seems  to  us  there  is  but  one  answer 
we  are  authorized  to  give  to  these  questions,  and  that  is,  that 
the  question  was  not  asked,  because  the  answer  would  have 
been  unfavorable,  and,  for  the  same  reason,  there  was  no  un- 
asked statement  by  the  witness.  This  is  the  ordinary  pre- 
sumption where  a  party  fails  to  offer  proof  of  what  he  ought 
to  prove,  if  it  exist.  It  is  almost  incredible  that,  in  the  case 
before  us,  the  defendant  would  fail  to  ask,  and  the  witness  to 
state,  whether  it  was  the  intention  to  convey  the  land,  if  that 
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intention  had  not  in  fact  existed.  The  very  object  for  which 
the  witness  was  called  was  to  prove  that  the  deed  was  never 
delivered,  but  instead  of  asking  him  directly  for  what  purpose 
he  caused  it  to  be  recorded,  the  defendant  contents  himself 
with  proving  circumstances,  from  which  he  asks  the  court  to 
infer  the  purpose.''  Lessee  of  Mitchell  v.  Ryan,  3  O.  S.,  p. 
384-5-6. 

This  after  all  is  but  common  sense  moulded  into  a  legal  pre- 
sumption by  a  great  judge.  Carrying  this  legal  presumption 
with  us  and  applying  it  to  John  DeCamp,  sane,  may  we  not 
well  inquire:  Why  this  silence  of  John  DeCamp f  Why  this 
failure  to  prove  what  the  interest  of  John  DeCamp  required 
to  be  proved,  known  only  to  him?  Why  this  neglect  to  make 
a  successful  defense?  Why  did  not  John  DeCamp  come  back 
to  Ohio,  take  the  witness  stand  and  prove  the  partnership  be- 
tween Job  and  himself?  Why  did  not  John  DeCamp  come 
back  to  Ohio,  and  satisfy  judge  and  neighbor  that  he  was  not 
an  imbecile?  Why  did  not  John  DeCamp  have  his  deposition 
taken  if  he  was  physically  unable  to  attend  court? 

It  seems  to  us  there  is  but  one  answer  we  are  authorized  to 
give  to  these  questions,  and  that  is,  that  John  DeCamp  was 
not  exandned  as  to  this  alleged  partnership,  because  his  an- 
swers would  have  been  unfavorable,  and  for  the  further  reason 
that  his  testimony  in  any  form  would  have  disclosed  his  Ih- 
sanily. 

Having  already  found  that  John  DeCamp  was  an  imbecile, 
this  presumption  can  not  prevail  against  him,  but  it  is  alluded 
to  by  the  court  only  in  answer  to  the  claim  made  by  counsel 
for  the  defendants  that  John  DeCamp  was  sane  in  1901-2,  and 
in  answer  to  the  claim  made  by  some  of  the  witnesses  in  this 
case  supporting  that  theory. 

We  will  leave  this  land  where  Job  DeCamp  left  it  when  he 
died,  and  those  to  whom  John  DeCamp  said  it  belonged  when 
he  filed  his  answer  and  cross-petition  in  the  partition  suit. 

We  will  not  attempt  to  discuss  and  make  a  finding  on  the 
other  two  points  raised  in  this  case,  namely,  the  value  of  the 
land,  and  the  charge  of  actual  fraud.  Neither  is  it  necessary, 
because  fraud  actual  or  constructive  when  proven  is  equally 
destructive  to  the  rights  of  the  parties  affected. 
We  therefore  conclude : 


152  DARKE  COUNTY  COMMON  PLEAS. 

Jones  et  al  v.  DeCamp  et  al.  [Vol.  II,  N.  S. 

Ist.  That  this  court  has  jurisdiction  to  inquire  into  and 
vacate  the  proceedings  in  the  probate  court,  finding  that  the 
land  in  question  was  partnership  assets. 

2d.  That  the  probate  court  had  no  jurisdiction  over  the 
subject-matter  of  the  proceedings. 

3d.  That  the  parcels  of  land  involved,  were  held  and  owned 
by  Job  and  John  DeCamp  as  tenants  in  common  and  not  as 
partners. 

4th.  That  John  DeCamp  was  an  imbecile  to  the  extent  that 
he  did  not  possess  mental  capacity  sufficient  to  make  an  appli- 
cation in  the  probate  court,  or  to  declare  his  intention  to  elect 
to  take  the  land. 

5th.  That  the  conduct  of  John  DeCamp  in  instituting  the 
proceedings  in  the  probate  court  and  causing  deeds  of  con- 
veyance to  be  executed  to  him  for  Job's  interest  in  the  parcels 
of  land  held  by  them  as  tenants  in  common,  operated  as  a  con- 
structive fraud  on  the  legal  rights  of  the  plaintiffs  in  this 
case. 

An  order  therefore  may  be  taken  by  the  plaintiffs,  declaring 
null  and  void  the  proceedings  in  the  probate  court,  because 
said  court  had  no  jurisdiction  over  the  subject-matter  of  the 
suit;  also,  cancelling  all  the  deeds  of  conveyance  from  C.  W. 
North  as  administrator  of  Job  DeCamp,  to  John  DeCamp  under 
said  proceedings;  also  quieting  plaintiff's  title  in  said  lands  and 
a  decree  for  their  costs  expended. 

Anderson  &  Bowma/n,  Robeson  <&  Yount,  Devor  &  Devor,  for 
plaintiffs. 

W.  Y.  Stubbs,  A.  A.  North,  J.  D.  Conner,  C.  H.  Kunder 
and  C.  M.  Brumbaugh,  for  defendants. 

The  common  pleas  court  was  sustained  by  the  Circuit  Court 
of  Darke  County  on  June  26,  1903,  as  follows: 

Jones  et  al  v.  DeCahp  et  al. 

Sullivan,  J. ;  Wilson,  J.,  and  Summers,  J.,  concur. 

The  motions  to  strike  out  the  deposition  of  A.  B.  Houser 
and  also  the  depositions  of  the  several  witnesses  taken  before 
W.  S.  Rothehamel,  notary  public,  are  sustained. 

We  think  the  evidence  in  this  case  clearly  and  conclusively 
established  the  fact  that  the  nine  pieces  of  real  estate  involved 
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were  not  partnership  property  and  never  treated  and  considered 
as  sach  by  the  decedents  Job  DeCamp  and  John  DeCamp,  and 
at  the  time  the  proceedings  were  taken  in  the  probate  court 
by  John  DeCamp,  he  was  mentally  incapable  of  understanding 
the  character  and  nature  of  the  proceeding  or  what  under  the 
law  constituted  partnership  property.  It  follows  therefore 
that  the  probate  court  was  without  jurisdiction  and  its  judg- 
ment therefore  void. 

In  view  of  the  able  and  elaborate  opinion  of  Judge  Kumler 
(that  has  been  preserved)  upon  both  the  law  and  facts  and 
that  it  is  in  every  respect  the  view  of  this  court,  the  opinion 
of  this  court  if  written  out  in  detail  would  be  simply  a  repe- 
tition— ^we  would  not  add  to  or  take  from  it.  Therefore  the 
same  decree  may  be  entered  here  as  in  the  common  pleas,  sav- 
ing exceptions  for  the  defendants.  If  attorneys  agree  upon  entry 
the  same  may  be  placed  upon  the  record  without  the  court's 
approvaL 


JUDICIAL  SALSS. 

[Common  Pleas  Ck>urt  of  Franklin  Ck>ant7.] 

Brickell  v.  Miles  et  al. 

Decided,  February  24,  1904. 

FcrecU>9ure — Bate  hy  Sheriff-Question  of  Title— Doctrine  of  Caveat 
Emptor  Applies — PlaintifTs  Attorney  Confesses  Judgment  for  De- 
fendant— Irregularity  in  Advertisement  of  Sale. 

1.  The  legal  maxim  caveat  emptor  applies  to  sales  of  property  bv  a 
sherifT. 

2.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed,  upon 

the  hearing  of  a  motion  to  set  aside  a  sale,  that  the  confession 
of  judgment  in  favor  of  the  plaintiff  by  the  attorney  for  the 
plaintiff  was  authorized,  or  if  not  authorized  it  has  been  ratified 
by  the  execution  debtor. 

3.  A  mistake  in  the  title  and  number  of  the  case  in  an  advertisement 

of  property  to  be  sold  at  Judicial  sale  is  only  an  irregularity 
and  will  not  affect  the  validity  of  the  sale. 

BiGGia^  J. 

This  case  is  submitted  to  the  court  upon  a  motion  of  John 
Eisle,  who  represents  to  the  court  that  he  purchased  certain 
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lots  sold  under  foreclosure  proceedings  in  this  action  and  that 
the  sheriff  is  unable  to  deliver  to  him  a  good  and  sufficient 
title  to  such  property  by  reason  of  certain  defects  appearing 
in  the  entry  of  judgment  and  in  the  publication  of  notice  of 
sale,  and  by  reason  of  a  certain  mortgage  on  said  property. 

First,  as  to  the  existence  of  an  unsatisfied  mortgage  on  the 
property.  Without  stopping  to  cite  the  authorities  in  this 
state  there  is  no  room  for  doubt  that  the  law  of  this  state  is 
settled  that  the  legal  maxim  caveat  emptor  applies  to  the  sales 
of  property  by  the  sheriff.  It  was  the  duty  of  the  purchaser 
to  examine  the  public  records  before  he  undertook  to  bid  in 
the  property  and  satisfy  himself  as  to  whether  any  lien  ex- 
isted. Not  having  done  so  he  can  not  object  to  take  the  title 
after  he  has  bid  it  in  at  judicial  sale.  The  rule  will  not  per- 
mit one  to  enter  into  competition  for  the  purchase  of  property 
at  judicial  sale  with  those  who  may  have  been  more  careful 
than  himself  in  their  examination  of  the  title  to  the  property 
and  then  after  it  is  sold  object  to  taking  the  title  because  on 
account  of  his  own  want  of  care  and  prudence  certain  defects 
exist  in  the  title,  or  liens  or  incumbrances  exist  upon  the  prop- 
erty of  which  he  was  not  aware.  Such  a  course  is  only  en- 
couraging carelessness  and  would  result  in  an  increased  cost 
by  reason  of  further  advertisement  and  sale  of  property.  The 
rule  which  requires  a  purchaser  at  judicial  sale  to  take  notice 
at  his  peril  of  such  matters  is  founded  in  reason  and  is  in  the 
interest  of  the  speedy  and  economical  administration  of  jus- 
tice. The  sale  can  not  therefore  be  set  aside  because  of  the 
existence  of  the  mortgage.  Indeed  I  do  not  understand  that 
counsel  for  the  movants  seriously  claim  that  this  would  con- 
stitute any  ground  for  setting  aside  the  sale. 

But  it  is  claimed  that  the  sale  in  this  case  was  void  and 
would  not  operate  to  pass  the  title  of  the  execution  debtor; 
first,  by  reason  of  the  fact  that  the  journal  entry  recites  that 
James  A.  Allen  appeared  as  attorney  on  behalf  of  the  plaintiff 
and  that  he  confessed  judgment  as  attorney  for  the  defend- 
ants. Second,  that  the  style  of  the  case  is  W.  D.  Brickell  v. 
Charles  E.  Miles  and  others,  while  the  public  notice  of  sale 
states  that  it  is  to  be  made  in  an  action  in  which  W.  D.  Brickell 
is  plaintiff  and  C.  E.  Millers  et  al,  is  defendant,  and  that  there 
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is  no  such  case  on  the  records  of  this  court.  Third,  that  the 
publication  of  notice  in  the  DaUjY  Reporter  as  provided  by 
statute  designates  the  case,  No.  16,149,  while  the  real  number  of 
the  case  is  43,834. 

Counsel  says  in  his  brief  that  while  it  may  be  true  that  the 
rule  caveat  emptor  applies  to  a  purchaser  at  judicial  sale  that 
the  sale  must  operate  to  convey  to  the  purchaser  whatever  in- 
terest the  execution  debtor  possessed;  and  it  is  said  that  the 
irregularities  complained  of  in  this  case  operate  to  prevent  the 
passage  of  the  execution  debtor's  title  to  the  purchaser. 

Counsel  cites  authority  in  support  of  the  proposition  that 
a  sale  will  be  set  aside  on  behalf  of  the  purchaser  if  the  sale 
is  ineffective  to  pass  to  the  purchaser  the  title  of  the  execution 
debtor,  and  that  seems  to  be  a  sound  principle  of  law.  But 
counsel  assumes  without  the  citation  of  authority  that  the  other 
element  essential  to  the  soundness  of  his  argument  is  true,  that 
is,  that  these  irregularities  do  render  the  sale  void  and  do  oper- 
ate to  prevent  the  passing  of  the  title  of  the  execution  debtor 
to  the  purchaser. 

First,  as  to  the  claim  that  the  fact  that  the  journal  entry 
recites  the  fact  that  James  A.  Allen  appeared  as  attorney  for 
both  plaintiff  and  defendants  and  confessed  judgment  in  favor 
of  the  plaintiff  renders  the  sale  void.  This  does  not  render  the 
judgment  or  sale  thereunder  void.  In  the  absence  of  any  proof 
to  the  contrary,  it  will  be  presumed  that  such  action  was  au- 
thorized. The  Supreme  Court  of  this  state  has  decided  this 
question  in  the  case  of  Sipes  v.  Whitney  et  al,  30  Ohio  State, 
69.    A  portion  of  the  third  branch  of  the  syllabus  is : 

"If,  however,  an  attorney  authorized  by  the  warrant  of 
attorney  executed  by  the  defendant  does  appear  and  confess 
judgment  against  him,  and  at  the  same  time  as  plaintiff's  at- 
torney files  a  declaration  on  which  such  judgment  is  confessed, 
the  remedy  of  the  defendant  for  such  irregularity,  if  it  be  one, 
under  said  statute  must  be  sought  in  the  court  where  the  judg- 
ment is  rendered." 

Reading  from  the  opinion  on  page  76: 

**It  is  said  the  judgments  are  void  because  the  records  show 
that  the  same  attorneys  appeared  for  the  plaintiff  and  defend- 
ants.   It  is  true  as  a  general  rule  that  an  attorney  can  not  ac- 
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cept  employment  conflicting  with  the  interest  of  his  client. 
•  •  •  But  this  does  not  prevent  an  attorney  from  acting 
as  umpire  by  consent  of  the  opposing  party.  It  is  likewise 
competent  for  two  principals  with  separate  and  independent 
interest  for  the  purpose  of  convenience  to  unite  and  appoint  a 
common  agent.  If  this  is  done  knowingly  with  the  intention 
that  the  agent  shall  represent  each,  he  is  authorized,  in  the  ab- 
sence of  specific  instructions,  and  when  there  is  no  opportunity 
of  resorting  to  his  principals  for  advice  to  adjust  th<»  relations 
of  the  two.    (Citing  authorities). 

^'For  aught  that  appears  or  is  alleged,  these  attome3rs  acted 
also  for  plaintiff  in  filing  the  declaration  with  the  knowledge 
and  consent  of  the  defendants.  But  if  this  were  not  so,  con- 
tinues the  court,  their  action  would  only  be  void  at  the  election 
of  the  party  injured.  It  is  an  act  that  may  be  ratified.  That 
election  can  only  be  made  in  tlie  court  where  tlie  judgment  was 
rendered. ' ' 

There  is  nothing  here  to  show  that  the  act  of  the  attorney 
representing  both  parties  was  not  authorized,  or  if  not  au- 
thorized, that  it  has  not  been  ratified  by  the  execution  debtor. 

But  the  Supreme  Court  holds  that  such  a  judgment,  and  of 
course  the  sale  thereunder,  are  not  void  on  that  account. 

As  to  the  other  matters  complained  of  in  the  advertisements, 
they  are  only  irregularities  which  will  not  affect  the  validity 
of  the  sale.  See  3d  Ohio,  187,  194;  1st  Disney,  585,  592;  41 
B.,  54. 

No  sufficient  reason  therefore  appearing  for  setting  aside  the 
sale,  the  motion  must  be  overruled. 

J.  T,  Holmes,  for  plaintiff. 

J.  (7.  Nicholson,  on  behalf  of  Eisle,  defendant 
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STREET  RAILWAYS-INTENDINC  PASSENGERS. 

[Superior  Court  of  Cincinnati,  Si>ecial  Term.] 
Anna  Holzenkamp  v.  The  Cincinnati  Traction  Cohpakt. 

Decided,  May  26,  1904. 

Negligence--^LiahiHty  of  Street  Railway  Company  to  Intending  Poi- 
senger — Injured  Before  Coming  in  Actual  Contact  with  the  Oar — 
By  the  Falling  of  a  Broken  Trolley  Pole, 

Where  physical  contact  with  a  street  car  is  not  a  necessary  condition 
of  an  Injury  received.  It  is  not  a  criterion  of  the  carrier's  lia- 
bility; and  the  contractual  relation  will  be  considered  as  estab- 
lished between  passenger  and  carrier  whenever  a  would-be  pas- 
senger comes  within  the  sphere  of  peril  Incident  to  street  cars, 
where  the  car  has  been  signalled  and  has  stopped  to  take  on  pas- 
sengers. 

HOSEA,  J. 

Heard  on  motion  for  new  trial. 

This  motion  raises  an  interesting  question,  by  no  means  easy 
of  solution,  namely :  When  and  under  what  precise  circumstances 
does  one  who  intends  to  take  passage  upon  the  vehicle  of  a 
common  carrier  become  a  passenger  to  an  extent  entitling  him 
to  recover  for  injuries  received  through  negligence  of  the  car- 
rier, under  the  law  applicable  as  between  carrier  and  passen- 
ger? 

In  the  case  at  bar  the  plaintiff,  with  others,  had  gone  to  a 
nearby  street  crossing,  where  defendant's  cars  usually  took  up 
passengers,  and  stood  near  the  track  for  the  purpose  of  taking 
passage  on  said  cars ;  and  after  the  car  had  stopped  for  the  pur- 
pose of  taking  them  on  board,  and  while  the  plaintiff,  who  had 
approached  the  car  for  the  purpose  of  entering  it,  and  was  about 
to  do  so,  she  was  struck  and  seriously  injured  by  a  falling 
trolley  pole,  dislodged  and  broken  by  the  conductor  who  was 
shifting  the  trolleys  from  one  set  of  wires  to  the  other. 

The  charge  excepted  to  is  as  follows: 

"  (1.)  If  the  jury  finds  from  the  testimony  that  the  plaintiff 
had  gone  to  the  corner  of  Franklin  avenue  and  Harrison  avenue, 
and  that  thereupon  the  car  of  defendant  came  to  said  point  and 
stopped  for  the  purpose  of  taking  the  plaintiff  aboard  as  a 
passenger,  and  that  it  was  at  a  point  near  a  comer  where  the 
cars  of  the  defendant  were  in  the  habit  of  stopping  to  take  on 
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passengers,  and  that  plaintiff  was  standing  in  the  street  adja- 
cent to  and  by  the  car  track  along  which  the  car  came  going  to 
the  city,  and  that  the  plaintiff  intended  to  get  on  the  car  and 
was  about  to  do  so,  and  the  car  stopped  at  the  point  where  she 
was  standing  to  enable  her  to  do  so;  and  if  the  jury  find  that 
just  as  the  plaintiff  was  about  to  step  on  the  car,  she  was  struck 
by  the  broken  or  falling  trolley,  then  I  charge  you,  that,  for 
the  purposes  of  this  case,  the  plaintiff  was  a  passenger  on  the 
car,  and  if  the  plaintiff  was  then  and  there  struck  and  injured 
by  the  trolley  breaking  and  falling  upon  her  from  said  car, 
that  a  presumption  arises  in  the  absence  of  other  proof  that  the 
traction  company  was  guilty  of  negligence.'* 

In  the  argument,  objection  is  taken  to  the  phrase,  "about  to 
step  upon  the  car,"  in  which  the  word  ''about,"  used  without 
any  qualification,  is  thought  to  be  misleading,  because  it  does 
not  necessarily  mean  actual  physical  contact  with  the  car  and 
with  the  intent  of  becoming  a  passenger  thereon,  which  contact 
is  assumed  to  be  essential  to  the  relationship  of  carrier  and  pas- 
senger. This  narrows  the  inquiry  to  this,  namely:  Whether 
actual  physical  contact  with  the  car,  in  the  case  of  one  in  the 
act  and  with  the  intent  of  entering  it,  as  a  passenger  thereon, 
is  a  necessary  predicate  of  recovery? 

Suppose  that  two  intending  passengers,  about  to  take  pas- 
sage, under  precisely  the  same  circumstances,  were  injured  by 
the  falling  pole;  and,  of  these  two,  one  had  a  foot  upon  the 
step  in  the  act  of  entering  the  car,  and  the  other,  although 
fairly  in  the  act  of  entering  the  car,  had  not  yet  come  in  actual 
physical  contact  with  the  car,  upon  what  rational  principle 
should  the  one  be  entitled  to  recovery  for  the  injury  and  not  the 
other! 

We  may  admit,  as  a  correct  legal  proposition,  that  the  re- 
lation of  carrier  and  passenger  arises  out  of  the  passenger's 
submission  of  himself  to  the  carrier  for  safe  transport.  In 
respect  of  injuries  occasioned  by  the  sudden  and  untimely 
starting  of  cars  before  passengers  have  gotten  fairly  aboard, 
physical  contact  is  made  a  prominent  feature  in  decisions  of 
courts  thereon;  but  this  is  so,  because  this  fact  is  the  sine  qua 
non  of  the  injury  itself.  These  cases,  therefore,  can  not  be 
accepted  as  authority  for  the  proposition  that  physical  contact 
is  an  exclusive  prerequisite  to  recovery  in  all  cases;  so  that, 
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even  if,  for  the  purpose  of  discuflsion,  we  accept  physical  con- 
tact as  a  general  rule  of  decision,  it  must  be  with  the  under- 
standing that  it  is  subject  to  well  recognized  exceptions,  or,  to 
use  the  language  of  a  well-considered  caae  to  which  I  shall 
advert,  that  **it  is  not  an  inflexible  rule." 

Thus  the  principle  is  well  established  that  the  relation  of 
carrier  and  passenger  begins  when  one  enters  upon  the  prem- 
ises of  the  carrier  with  intent  to  take  a  train  or  car  in  due 
course. 

In  Gordon  v.  Grand  Street  Rwy.  Co.,  40  Barb.,  546,  the  prin- 
ciple is  thus  expressed: 

"Neither  an  entry  into  the  cars  upon  a  railroad  nor  the  pay- 
ment of  fare  is  essential  to  create  the  relation  of  carrier  and 
passenger.  Being  within  the  waiting  room,  waiting  to  take  the 
car,  is  as  effectual  to  make  one  a  passenger  as  if  he  were  in  the 
body  of  the  car." 

See  also  in  general  support  of  this  principle :  Pittsb,  &  L.  E. 
Rwy.  V.  Gongwahr,  22  B.,  280 ;  Chicago,  etc.,  B.  B.  Co.  v.  Jen- 
nings, 89  Ills.  App.,  335;  Ills.  Central  B.  B.  Co.  v.  Treat,  75 
Ills.  App.,  327 ;  JeffersonviUe  B.  B.  Co.  v.  BUey,  39  Ind.,  568 ; 
Barth  v.  Kans.  City  Elec.  B.  B.  Co.,  142  Mo.,  535;  Choate  v. 
Mo.  Pac.  8.  B.  Co.,  67  Mo.  App.,  105 ;  Exton  v.  Cent.  B.  B.  Co., 
63  N.  J.  L.,  356. 

The  case  of  Haselton  v.  St.  By.,  71  N.  H.,  589,  is  also  in- 
structive in  this  connection.  It  there  appeared  that  a  short 
board  walk  or  platform — part  of  a  public  street — ^was  utilized 
by  a  street  railway  for  receiving  and  discharging  passengers. 
A  car,  having  stopped  a  little  short  of  its  proper  position,  an 
intending  passenger  walked  back  alongside  the  car  to  find  a 
seat,  but  stepped  off  the  end  of  the  walk  or  platform  and  was 
injured.  The  defense  was,  among  other  things,  that  the  man 
had  not  attained  physical  contact  with  the  car,  and  was  there- 
fore not  a  passenger.    But  the  court  said: 

"Physical  contact  with  the  car  was  not  necessary  to  con- 
stitute the  plaintiff  a  passeiiger  and  entitle  him  to  the  care  due 
that  relation.  Bogers  v.  Steamboat  Co.,  86  Me.,  261;  Allender 
V.  BaHway,  37  la.,  264 ;  Smith  v.  Bailway,  32  Minn.,  1 ;  4  Elliott 
B.  R.,  2460;  Booth  St.  Rys.,  Section  326;  Joyce  Elec.  Law,  Sec- 
tion  528;"  and,  by  way  of  emphasis,  the  point  is  re-stated  in 
the  i^llabus^  as  an  independent  proposition,  as  follows: 
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"It  is  not  necessary  that  a  person  should  have  come  in  phys- 
ical contact  with  a  street  railway  car  to  constitute  him  a  pas- 
senger and  entitle  him  to  the  care  due  to  that  relation." 

The  principal  ground  of  decision,  however,  was  that  the  com- 
pany, having  adopted  and  utilized  the  platform  in  question,  it 
was,  to  all  intents,  their  premises  as  to  passengers,  and  there- 
fore the  case  was  decided  upon  the  principles  exemplified  in 
Gordon  v.  Grand  St  Biuy.,  supra. 

But,  underlying  these  and  other  cases,  is  the  broader  prin- 
ciple, that,  for  the  purposes  of  responsibility  for  negligent 
acts  producing  injury,  the  relation  of  carrier  and  passenger 
begins  when  a  person  intending  in  good  faith  to  take  passage 
and  with  the  express  or  implied  assent  of  the  carrier,  places 
himself  in  a  position  necessary  to  avail  himself  of  the  facilities 
for  transportation  which  the  carrier  offers.  In  the  cases  last 
cited,  entrance  upon  a  waiting  platform  or  premises  is  the 
criterion  of  acceptance  of  the  carrier's  offer  and  establishes  the 
contractual  relation  as  against  negligence.  But  in  the  case  of 
ordinary  street  cars,  why  should  not  the  contractual  relation 
be  considered  as  established  within  what  may  be  termed  the 
sphere  of  peril  incident  to  street  cars,  whenever  a  person  has 
signalled  a  car,  and,  in  response  thereto,  the  car  has  stopped 
to  take  the  passenger  aboard?  In  this  suggestion  lies,  I  think, 
the  true  criterion  of  decision  in  such  cases. 

Thus,  in  Smith  v.  St.  Rwy.  Co.,  32  Minn.,  1,  it  is  said : 

'^The  rule  is  not  inflexible  that  to  entitle  a  person  to  such 
protection  he  mu^t  be  actually  within  the  vehicle  or  upon  some 
portion  of  it.  Otherwise,  he  might  in  good  faith,  and  in  the 
exercise  of  due  care,  place  himself  in  a  position  of  peril  while  in 
the  act  of  taking  passage,  upon  the  consent  and  invitaiion  of  the 
carrier,  and  the  latter  be  bound  to  the  exercise  of  ordinary  care 
only.  Brien  v.  Bennett,  8  C.  &  P.,  724;  Allender  v.  Chicago, 
etc.,  B.  Co.,  37  Iowa,  264;  Gordon  v.  Grand  St.  &  N.  B.  Co., 
40  Barb.,  546;  Com.  v.  Boston  £  M.  B.  Co.,  129  Mass.,  501; 
Thompson's  Carriers,  42;  Hutchinson's  Carriers,  Sec.  556; 
Shearman  &  Bedf.  on  Negligence,  Sec.  262." 

The  principle  here  indicated  is  more  elaborately  discussed 
in  Keator  v.  Traction  Co.,  191  Penna.,  102,  arising,  however, 
upon  a  state  of  facts  in  some  respects  different.  The  passenger 
held  a  so-called  ** transfer"  from  one  line  to  another  owned  by 
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the  same  company,  separated  by  a  city  block.  It  was  conceded 
that  during  the  passage  from  one  line  to  another,  the  party  was 
not  under  the  care  of  the  company,  but  on  reaching  the  point 
where  she  was  to  take  the  second  car,  and  when  going  toward  it 
from  the  street  curb  and  when  about  five  feet  distant  from  the 
car,  she  was  injured  by  a  falling  trojley  pole,  just  as  in  the 
case  at  bar.  I  quote  the  following  from  the  opinion  of  Mr. 
Justice  Dean: 

**But,  taking  the  undisputed  facts,  was  the  plaintiff's  re- 
lation to  defendant  at  the  time  of  the  injury  that  of  a  pas- 
senger T  If  so,  then  the  burden  was  on  defendant  to  show  it 
had  exercised  a  high  degree  of  care  towards  her  because  of  that 
relation.  It  offered  no  evidence  as  to  the  strength  of  the  trol- 
ley pole ;  whether  it  had  been  subject  to  inspection  at  any  time ; 
whether  age  and  constant  use  had  destroyed  the  tenacity  of  its 
fiber;  or  even  whether  it  was  ever  safe  for  its  purpose.  The 
fact  stood  out  undisputed,  that  in  manipulating  the  pole  in 
the  usual  way,  it  broke  and  injured  plaintiff." 

(p.  112).  ** Unquestionably,  the  carrier  is  not  answerable 
for  the  condition  of  the  highway  on  which  the  passenger  alights, 
or  from  which  he  stands  or  steps  before  entering  the  car;  nor 
is  it  answerable  for  the  conduct  of  third  persons,  who,  by 
neglect,  cause  injury  in  such  situation  to  the  passenger.  But 
in  the  case  of  these  particular  conveyances— electric  cars — 
necessarily  and  immediately,  on  the  car  stopping  at  the  end  of 
the  route,  the  motorman  proceeds  to  reverse  the  trolley;  ordi- 
narily, this  is  attended  with  no  danger  to  any  one;  the  act  is 
performed  while  some  of  the  passengers  have  alighted  and  are 
on  the  sidewalk  out  of  reach  of  the  trolley  pole;  some  are  be- 
tween the  curb  and  the  car,  and  probably  some  yet  in  the  car. 
Can  it  be  argued  with  any  plausibility  that,  in  changing  the 
trolley  pole,  the  carrier  owes  no  duty  to  its  passengers  who  are 
not  out  of  reach  of  danger  from  a  part  of  the  very  vehicle  in 
which  they  have  been  carried!  Clearly,  the  duty  of  the  pas- 
senger, under  such  circumstances,  with  that  kind  of  vehicle, 
does  not  end  the  moment  the  passenger's  foot  touches  the 
street.  And  so  with  the  next  starting  car:  She  has  traversed 
the  sidewalk,  and  is  on  the  pavement  •  •  •  the  car  moves 
up  to  the  end  of  the  line  in  front  of  her  and  stops;  she  steps 
outside  the  curb  and  moves  towards  it;  the  seats  are  being 
reversed;  two  or  three  passengers  are  already  in  the  car;  when 
within  four  or  five  feet  of  it  she  is  struck  by  the  broken  pole, 
which  of  necessity  is  being  changed.    Why  is  she  within  reach 
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of  this  peril?  She  is  not  a  traveler  on  the  highway,  is  not  a 
resident  who  desires  to  cross  the  street;  is  not  a  mere  spectator 
who,  from  curiosity  or  idleness,  stands  in  that  sUtiation  with 
reference  to  the  car;  she  is  there  because,  under  the  stipula- 
tions of  the  contract  then  in  her  possession,  she  has  a  right  to 
take  passage  on  that  particular  car  at  that  point.  In  no  sense 
is  she  one  of  the  general  public  on  the  highway;  she  is  at  that 
point,  at  that  particular  juncture,  because  she  could  not  re- 
ceive the  consideration  of  her  contract  ^  ^  *  if  she  were 
anywhere  else.  If  it  were  not  for  her  contract,  she  would  not 
be  there  at  all.  Surely,  in  such  situation,  under  such  circum- 
stances, the  carrier^s  duty  to  her  was  what  it  owed  to  a  pas- 
senger, as  much  so  as  if  her  injury  had  been  caused  by  a  rotten 
step  on  the  car.  When  she  came  unthin  reach  of  the  vehicle 
provided  for  her  transportation,  the  carrier's  duty  was,  that 
she  should  not  be  injured  by  the  vehicle,  if  the  highest  degree 
of  care  could  prevent  it.  Such  care  appellant  was  bound  to 
show  aflSrmatively ;  it  did  not  attempt  to  show  it.  Therefore 
it  is  answerable  in  damages  for  her  injury." 

I  have  italicized  some  of  the  latter  sentences  of  this  opinion 
which  confirm  the  view  I  have  hereinbefore  indicated,  namely: 
That  where  the  party  has  come  within  the  sphere  of  danger 
from  such  accidents  as  happened,  at  the  invitation  of  the  car- 
rier and  as  a  necessary  preliminary  to  entering  the  car,  the 
relation  of  passenger  is  established  as  against  negligence  of 
the  carrier.  In  such  case  the  responsibility  of  the  carrier  rests 
upon  a  principle  analogous  to  estoppel — as  where  one  by 
representation  or  conduct  has  induced  another  to  alter  his 
position  to  his  detriment. 

The  principles  enunciated  in  the  last  cited  case  apply,  as  it 
seems  to  me,  with  equal  force  to  an  intending  passenger,  who 
has  taken  a  position  near  the  track,  hailed  a  car,  and  the  car 
has  stopped  to  enable  him  to  get  aboard.  Here  is — ^under  the 
custom  and  the  necessary  conditions  inherent  in  the  business — 
a  proposition  on  one  side  and  acceptance  on  the  other.  The 
passage  contract  is  complete.  The  further  facts,  as  to  boarding 
the  car  and  paying  the  passage  money,  relate  to  the  execution 
and  not  to  the  making.  They  are  evidential  facts  merely,  and 
not  conditions  precedent  to  the  completion  of  the  legal  obliga- 
tion. 

This  I  understand  to  be  the  basis  of  Lord  Abinger's  ruling 
in  Brien  v.  Bennett,  S.  C.  &  P.,  724,  where  a  gentleman  who 
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had  hailed  and  stopped  an  omnibus,  and — ^'^  just  as  he  was  put- 
ting his  foot  on  the  step" — ^was  thrown  down  and  injured  by 
the  starting  of  the  vehicle.    The  court  said: 

''I  think  that  the  stopping  of  the  omnibus  implies  consent 
to  take  the  plaintiff  as  a  passenger  and  that  it  is  evidence  to 
go  to  the  jury." 

A  similar  state  of  fact  arose  in  Gordon,  Adm.,  v.  West  End 
8t  B.  Co.,  175  Mass.,  181,  in  which  Justice  Holmes,  now  of  the 
U.  S.  Supreme  Court,  said: 

''The  judge  was  right  in  his  ruling  as  to  the  deceased  being 
a  passenger.  He  was  a  passenger  if  the  car  had  stopped  for 
him  and  he  was  in  the  act  of  getting  aboard  when  the  car 
started." 

In  the  case  last  cited,  there  was  testimony  that  the  man  had 
one  foot  on  the  running  board;  but,  as  the  Chief  Justice  ig- 
nores this  fact,  and  as  it  appeared  that  the  testimony  was  con- 
flicting and  contradictory  as  to  details,  his  expression  of  the 
law  must  be  understood  as  clearly  independent  of  the  fact  of 
physical  contact. 

In  Schaefer  v.  St,  Louis  &  S,  R.  Co.,  128  Mo.,  71,  the  court, 
in  commenting  on  an  earlier  case,  uses  this  language: 

''The  offer  must  be  made  to  become  a  passenger  on  the  one 
part  and  an  acceptance  on  the  part  of  the  company  of  the  pas- 
senger on  the  other  before  the  relation  of  carrier  and  passenger 
can  be  said  to  exist." 

In  the  case  therein  referred  to — Schepers  v.  Rivy  Co.,  126 
Mo.,  665— the  statement  of  the  rule  is  as  follows: 

"It  is  true  that  an  acceptance  must,  in  many  cases,  be  im- 
plied. When  a  street  car  has  stopped  at  a  usual  place  for  re- 
ceiving passengers,  an  acceptance  of  all  persons  who  are  wait- 
ing to  take  passage  must  be  implied,  as  it  may  be  impossible 
for  each  to  be  separately  recognized.  So,  where  a  person  in- 
tends to  take  passage  on  a  street  car  and  has  hailed  it  for  that 
purpose,  and  it  has  been  stopped  to  enable  him  to  enter,  he  is 
to  be  regarded  as  a  passenger  while  he  is  in  the  act  of  care- 
fully and  prudently  attempting  to  step  upon  the  platform. 
Booth  on  Street  Railway  Law,  Sec.  326;  Smith  v.  Railroad^  32 
Minn.,  2." 

While  in  neither  of  these  cases  was  the  precise  point  under 
discussion   here   involved,   yet   the   form   of   statement   seems 
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necessarily  to  exclude  the  recognition  of  the  rule  of  physical 
contact  as  a  pre-requisite  to  recovery. 

In  this  court  there  is  a  decision  made  in  1898-T-the  only 
one  in  Ohio  courts,  so  far  as  I  am  aware — ^that  may  he  regarded 
as  in  point — ^though  the  statement  is  brief  and  the  facts  not 
given — ^namely,  the  case  of  Carney  v.  St.  Bwy.  Co.,  8  O.  D.,  587, 
in  which  there  is  this  expression : 

'*It  was  claimed  by  the  defendant  company  that  Carney  had 
not  intended  to  and  had  not  become  a  passenger ;  but,  if  he  had 
signalled  the  car,  and  the  car  had  stopped  for  him,  he  had  vir- 
tually become  a  passenger." 

The  passenger  in  that  case— ^as  I  find  upon  investigation — 
was  injured  by  the  falling  of  the  signboard  from  the  car,  and 
in  this  respect  is  similar  to  the  case  at  bar. 

The  case  of  Donovan  v.  The  Hartford  St.  Rwy.,  65  Conn., 
201,  although  complicated  by  defects  of  pleading  and  other 
matters  affecting  the  decision,  is  cited  as  an  opposing  authority, 
but  I  do  not  so  understand  it.  The  facts  differed  so  widely 
from  those  at  bar  that  it  did  not  necessarily  call  for  an  ex- 
pression especially  applicable,  yet  the  language  is: 

"His  (the  carrier's)  special  duty  begins  when,  by  coming 
upon  his  premises  or  in  the  act  of  entering  his  vehicle,  the 
actual  relation  of  carrier  and  passenger  is  assumed." 

This  case  and  the  somewhat  similar  one  of  MitcheU  v.  Ba- 
chester  City  Bwy.  Co.,  4  Misc.,  575,  do  not  seem  to  me  to  be 
in  line  with  the  principles  deduced  from  the  weight  of  author- 
ity and  reasons  applicable  to  cases  of  this  nature,  where,  as  ex- 
pressed in  Smith  v.  Bwy  Co.,  supra,  the  intending  passenger 
has  "in  good  faith  and  in  the  exercise  of  due  care  placed  himself 
in  a  position  of  peril  while  in  the  act  of  taking  passage,  upon 
the  consent  and  invitation  of  the  carrier." 

This  basic  rule  is  in  harmony  with  the  fundamental  principles 
applicable  to  all  carriers  alike  and  is  consonant  with  reason 
and  justice.  Where  physical  contact  with  the  car  is  not  a  nec- 
essary condition  of  the  injury,  it  is  not  a  criterion  of  the  car- 
rier's liability. 

Applied  to  the  case  at  bar,  it  is  fatal  to  the  motion. 

Motion  for  a  new  trial  denied. 

C.  W.  Baker,  for  the  plaintiff. 

Outcalt  £  Foraker,  contra. 
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NAYOr  S  FEES  AND  COSTS. 

[Common  Pleas  Court  of  Miami  County.] 

The  City  op  Piqua  v.  L.  C.  Cron. 

Decided,  May  9,  1904. 

Mayor~-Autharized  under  Bection  1309 — To  Retain  Ma  Feee  and  OoeU 
— Notv>itliatanding  a  Ifunicipo)  Ordinance  to  the  Contrary, 

The  mayor  of  a  city  in  Ohio  U  entitled  to  retain  his  fees  and  C08ta» 
collected  in  cases  tried  before  him  for  violation  of  the  criminal 
statutes  of  the  state,  or  allowed  in  such  cases  by  the  county  com- 
missioners under  the  provision  of  Revised  Statutes,  Section  1309, 
and  a  provision  of  a  city  ordinance  which  purports  to  require  him 
to  pay  such  fees  and  costs  into  the  city  treasury  is  invalid  aa 
being  in  conflict  with  the  statutes  of  the  state. 

JONiS,  J. 

The  petition  sets  forth  that  the  plaintiff  is  a  municipal  cor- 
poration and  that  the  defendant  is  its  mayor.  That  previona 
to  defendant's  election  to  such  office,  the  city  council  of  Piqua 
had  passed  an  ordinance  fixing  the  salary  of  the  mayor  at  $1,200 
per  annum.  That  such  ordinance  contains  the  following  pro- 
vision, being  Section  3  thereof: 

"That  the  salaries  designated  in  Section  1  of  this  ordinance 
shall  be  in  full  of  all  compensation  to  be  paid  said  officers,  and 
all  fees,  fines,  penalties,  moneys  or  perquisites  from  whatever 
sources,  received  by  said  officers  by  virtue  of  their  offices  shall 
be  immediately  paid  into  the  city  treasury/' 

That  the  defendant  has  collected  in  costs  since  his  election,  in 
eases  for  the  violation  of  the  statutes  of  the  state  of  Ohio,  prose- 
cuted in  the  mayor's  court  of  said  city,  the  sum  of  $141.60,  and 
has  also  received  from  the  Commissioners  of  Miami  County, 
under  the  authority  of  Section  1309  of  the  Revised  Statutes  of 
Ohio,  the  sum  of  $50,  all  of  which  he  has  refused  to  pay  into 
the  city  treasury,  though  requested  to  do  so.  Judgment  is  there- 
fore asked  against  the  defendant  for  said  swam,  aggregating 
$191.60. 

To  this  petition  the  defendant  interposes  a  general  demurrer. 

The  only  reported  Ohio  cases  which  I  have  been  able  to  find. 
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in  which  a  controvert^  even  distantly  approaching  that  before 
the  court  has  been  determined,  are  Hatch  v.  Cincinnati,  17th 
Ohio  St.,  48 ;  Gibson  v.  Zanesville,  31st  Ohio  St,  184,  and  Deo- 
trick  V.  Defiance,  1st  Ohio  Circuit  Rep.,  340.  None  of  these 
cases  throw  any  light  on  that  before  us,  as  they  all  are  concerned 
entirely  with  the  disposition  of  fees  and  costs  accruing  under 
ordinance  cases  or  from  city  licensea  No  complaint  is  made 
here  that  the  mayor  has  failed  to  turn  over  any  money  received 
from  such  sources,  the  only  questions  here  presented  being  as 
to  whether  the  city  can  require  the  mayor  to  turn  into  the  treas- 
ury the  costs  which  would  otherwise  belong  to  him  in  state  cases, 
and  whether  the  ordinance  in  question  does  so  require  him  to  do. 

If  tlie  ordinance  or  this  part  of  it  is  repugnant  to  and  in 
conflict  with  the  statute  law  of  the  state,  it  is  of  course  invalid, 
at  least  in  so  far  as  such  repugnancy  and  conflict  exist.  The 
presumption  is  that  the  council  did  not  intend  to  enact  any 
provision  in  conflict  with  the  superior  authority  of  the  statute, 
and  it  is  the  duty  of  the  court,  if  possible,  to  give  the  ordinance 
such  construction  as  will  harmonize  it  with  the  statute. 

The  mayor  is  primarily  a  municipal  executive  officer;  by  Sec- 
tion 1536-773  of  the  new  Municipal  Code  he  is  **a  conservator 
of  the  peace  throughout  the  corporation.''  It  is  especially  his 
duty  to  see  that  the  ordinances  of  the  city  are  observed ;  and  in 
the  discharge  of  that  duty  he  sits  as  a  magistrate  to  hear  and 
determine  complaints  as  to  alleged  violations  of  such  ordinances. 
As  is  said  in  19th  Am.  &  Eng.  Enc.  of  Law  (1st  Ed.),  page  554: 

"Every  municipal  corporation  is  provided  with  an  executive 
head,  usually  styled  the  mayor,  whose  duty  usually  is  to  see  that 
municipal  ordinances  are  executed,  and  to  preside  at  corporate 
meetings.  Judicial  duties  are  often  annexed  to  those  which 
properly  appertain  to  the  office,  however,  and  he  is  authorized 
to  judicially  administer  not  only  the  ordinances  of  the  corpo- 
ration, but  also  the  laws  of  the  states." 

In  Ohio,  the  Legislature  has  seen  fit,  not  only  to  invest  the 
mayor  with  varied  powers  to  be  exercised  in  connection  with 
strictly  municipal  matters,  but  has  clothed  him,  ex-officio,  with 
a  considerable  degree  of  jurisdicton  and  authority  in  matters 
entirely  non-municipal,  including  judicial  functions  in  purely 
state  cases,  and  in  other  affairs,  judicial  or  otherwise,  which 
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are  not  subjects  of  municipal  concern.  The  validity  of  such 
legislation^  giving  him  jurisdiction  in  cases  wholly  disconnected 
with  municipal  affairs,  has  been  distinctly  upheld  by  our  Su- 
preme Court,  in  the  case  of  Steamboat  Northern  Indiana  v.  Mil- 
liken,  7th  Ohio  St.,  384. 

By  what  is  now  Revised  Statutes,  Section  1536-773,  he  is 
given  all  the  jurisdiction  and  powers  of  a  justice  of  the  peace, 
in  civil  matters,  within  the  limits  of  the  corporation. 

In  MiUer  v.  Oehler,  36th  Ohio  St.,  624,  the  Supreme  Court 
held  that  this  legislation  gave  him  jurisdiction  in  bastardy  pro- 
ceedings. 

By  Revised  Statutes,  Section  1536-777,  he  is  given  final  juris- 
diction in  misdemeanor  cases  (where  the  right  to  trial  by  jury 
does  not  exist)  co-extensive  with  the  county. 

By  Revised  Statutes,  Section  1536-781,  he  may  impannel  a 
jury  in  prosecution  for  misdemeanors  under  state  laws  and  try 
the  case  as  is  done  in  the  court  of  common  pleas  on  indictment. 

By  Revised  Statutes,  Section  1536*783,  he  has  jurisdiction  in 
felony  cases,  co-extensive  with  the  county. 

By  Revised  Statutes,  /^tions  306a,  3718a,  6960  to  6968-5,  he 
has  jurisdiction  in  regard  to  offenses  committed  as  to  the  state 
regulation  of  oils;  under  the  game  laws,  and  in  regard  to  pure 
food,  and  in  cases  of  cruelty  to  children  and  animals. 

Ex-officio  he  may  solemnize  marriages.  He  has  by  the  same 
authority  practically  the  same  powers  as  a  notary  public — ^he 
may  swear  parties  to  affidavits,  take  depositions,  and  take  the 
acknowledgment  of  deeds  and  mortgages. 

None  of  these  matters  have  any  connection  with  municipal 
affairs,  and  they  may  mostly  originate  outside  of  and  distant 
from  the  municipality  of  which  he  is  an  officer. 

He  can  of  course  receive  the  ordinary  compensation  for  work 
of  a  notarial  nature,  and  the  law  provides  for  his  costs  in 
judicial  matters. 

In  felonies  where  there  is  a  conviction,  under  Revised  Statutes, 
Section  1306,  the  county  pays  him  his  costs,  and  is  afterwards 
re-paid  by  the  state.  In  case  of  failure  to  convict,  the  county 
commissioners  may  make  him  a  certain  allowance  for  his  costs 
under  Revised  Statutes,  Section  1309.  Such  allowance  is  part 
of  the  sum  sought  to  be  recovered  from  h!m  in  this  case. 
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When  performing  services  similar  to  those  of  a  justice  of  the 
peace  nnder  Revised  Statutes,  Section  1536-774,  he  is  entitled 
to  receive  the  same  fees  that  are  paid  that  officer. 

If  he  did  not  hold  the  office  of  mayor,  he  of  course  could  not 
perform  these  duties,  and  would  consequently  receive  no  fees 
for  them.  On  the  other  hand,  these  duties  having  nothing  to  do 
vdth  municipal  affairs— the  city  has  no  interest  in  them,  and 
in  no  way  is  liable  for  any  cost  or  expense  connected  with  them. 
If  outside  of  his  municipal  duties  the  mayor  performs  services 
for  the  state  of  Ohio,  or  for  some  of  its  citizens,  there  seems  no 
special  reason  why  the  city  should  be  entitled  to  appropriate  the 
compensation  he  receives  for  such  extra-municipal  service.  If 
it  may  take  from  him  the  costs  that  the  state  pays  him  for  at- 
tending to  its  criminal  business,  why  not  also  demand  his  fees 
in  civil  cases,  and  the  money  that  private  citizens  may  pay  him 
for  taking  depositions  or  writing  deeds  T 

Does  the  statute  give  these  earnings  of  his  to  the  cityt  The 
new  Municipal  Code  provides  in  Section  1536-633  that  '^except 
as  otherwise  provided  in  this  act,  all  fees  pertaining  to  any  of- 
fice shall  be  paid  into  the  city  treasury/'  It  therefore  appears 
that  there  are  exceptions  to  the  rule.    But  for  this  exception  it 

would  seem,  that,  whether  justly  or  not,  under  the  statute,  the 
city  would  be  entitled  to  appropriate  any  money  received  by  the 
mayor  officially,  whether  earned  in  connection  with  municipal 
business  or  not.  When  we  come  to  look  for  the  exception,  it 
would  seem  to  appear  plainly  in  Revised  Statutes,  Section  1536- 
774,  and  nowhere  else.  That  section  provides  that  the  mayor 
**  shall  be  entitled  to  receive  the  same  fees  that  are,  or  may  be 
allowed  justices  of  the  peace  for  similar  services."  I  am  unable 
to  find  any  other  provision  that  answers  to  the  exception  re- 
ferred to  in  Revised  Statutes,  Section  1536-633. 

Section  3  of  the  city  ordinance  in  question  provides  not  only 
that  **all  fees,  moneys  and  perquisites,"  but  ''oZi  fines  and  pen- 
alties^'  received  by  the  city  officers  shall  be  paid  into  the  city 
treasury.  But  fines  and  penalties  in  state  cases,  collected  by 
the  mayor,  he  is  expressly  required  by  Revised  Statutes,  Section 
1536-643,  to  pay  into  the  county  treasury,  and  of  course  the 
council  would  have  no  right  to,  and  did  not  intend  by  its  ordi- 
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nance  to  claim  money  which  the  statute  says  belongs  to  the 
county.  Such  a  literal  construction  of  the  ordinance  would  make 
it  conflict  with  the  statute  and  invalidate  it,  but  by  giving  it  a 
reasonable  construction,  it  may  remain  a  valid  enactment.  It 
will  be  observed  also  that  the  same  statute  requires  the  mayor  to 
turn  over  to  the  city  treasury,  ''all  moneys  which  may  be 
received  by  him  in  his  official  capacity,  other  than  his  fees  of 
office/'  Construing  together  with  this  Section  1536-633,  which 
requires  him  to  turn  over  all  fees,  ''except  as  otherwise  pro- 
vided," and  Section  1536-774  which  declares  him  "entitled  to 
receive  the  same  fees  allowed  a  justice  of  the  peace,"  and  there 
is  no  difficulty  in  harmonizing  the  three,  which  were  passed  at 
the  same  time,  and  are  of  equal  authority.  They  evidently 
mean,  as  seems  just  and  right,  that  for  services,  judicial  or  other- 
wise, performed  by  the  mayor,  for  the  municipality,  he  must  be 
satisfied  with  his  salary  without  additional  costs,  and  that  the 
city  gets  the  benefit  of  the  fees  and  costs  accruing  in  the  transac- 
tion of  municipal  business.  But  as  to  fees  and  costs  earned  by 
the  mayor,  while  transacting,  not  the  business  of  the  city  of 
Piqua,  but  of  the  state  of  Ohio,  or  of  its  private  citizens,  the 
law,  at  present  at  least,  does  not  give  them  to  the  city.  The  or- 
dinance therefore  can  not  be  held  to  require  the  mayor  to  turn 
over  to  the  city,  either  fines  or  penalties,  or  fees  and  costs  which 
the  statute  says  belong  to  others,  and  neither  under  ordinance  nor 
statute  can  there  be  a  recovery  on  the  facts  set  forth  in  the  peti- 
tion. 

The  demurrer  will  therefore  be  sustained. 

J.  C.  Hughes,  City  Solicitor,  and  George  W.  Barry,  for  plaint- 
iff. 

James  Ward  Keyt,  for  defendant 
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DIVERTING  CURRSNT  OF  STREAM. 

[Common  Pleas  Court  of  Hamilton  County.] 

Aabon  Simonson  v.  Chas.  C.  Richardson  et  al.* 

Decided,  May,  1904. 

Nuisance — In  the  Diverting  of  Current  of  Stream — Injunction  the 
Proper  Remedy — For  One  Whose  Lands  are  Thereby  Overfloived — 
But  the  Injury  Must  be  Material — Public  Improvement  as  Against 
Private  Injury, 

1.  Diverting  the  current  of  a  stream  so  as  to  overflow  the  lands  of 

another  is  a  nuisance. 

2.  Where  a  riparian  owner  of  land  is  about  to  Impede  the  natural  flow 

of  a  stream  by  flUing  some  portion  of  his  land  that  is  covered  by 
the  flowing  waters  of  the  stream  even  at  flood  stage,  so  as  to  Injure 
land  on  the  opposite  bank  of  the  stream,  an  Injunction  is  the 
proper  remedy  to  prevent  the  wrong. 

3.  The  injury  which  the  proposed  change  will  probably  cause  must  be 

of  a  material  sort;  that  is,  resulting  in  substantial  and  not  merely 
nominal  damage. 

4.  Between  an  important  public  improvement  on  the  one  hand,  and  the 

very  doubtful  prospect  of  injury  to  private  premises  on  the  other, 
a  court  of  equity,  which  may  always  use  its  discretion  In  such 
cases,  ought  not  to  enjoin  a  public  Improvement,  but  should  leave 
the  plaintiff  to  his  rights  at  law. 

LiTTLEFORDy  J. 

The  plaintiff  in  this  case  is  the  owner  of  a  very  large  and 
TElnable  farm  sitnated  in  this  county  on  the  west  side  of  the 
Whitewater  river,  along  which  it  extends  for  a  considerable 
distance  below  a  substantial  bridge  built  about  1860.  He  also 
ovms  about  an  acre  of  ground  on  the  same  side  of  the 
river  above  the  bridge.  That  part  of  his  farm  along  the 
river  is  very  fertile  bottom  land,  stretching  to  the  hills  about 
half  a  mile  away.  On  the  east  side  of  the  river  there  are  also 
many  acres  of  rich  bottom  land,  and  across  these  bottom  lands 
to  the  east  of  the  river  there  is  a  pike  leading  from  the  higher 
ground  to  the  suspension  bridge.  This  pike  has  the  advantage 
of  being  on  ground  higher  than  the  surrounding  bottoms — ^a 

*  Affirmed  by  the  Circuit  Court,  without  report,  June  8,  1904. 
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short  neck  of  land  that  juts  out  from  the  foot  of  the  eastern 
hills  across  the  flat  bottoms — so  that  the  road  is  some  ten  or 
fifteen  feet  above  the  bottom  land  for  a  part  of  the  way  towards 
the  bridge;  but  at  a  point  2,050  feet  from  the  bridge  this  ele- 
vated land  declines  to  the  level  of  the  surrounding  bottoms, 
so  that  the  pike  is  on  a  level  with  the  fields  until  it  begins  to 
ascend  to  the  entrance  of  the  bridge. 

Every  spring  the  "Whitewater  river  and  its  tributaries  over- 
fiow  their  banks  and  flood  these  bottoms  for  miles'  around. 
There  have  been  no  floods  in  the  autumn  of  any  consequence, 
according  to  plaintiff's  own  testimony,  but  there  was  a  high 
flood  in  August,  1875,  and  another  one  in  August,  1866. 

When  these  waters  are  up,  they  spread  themselves  over  the 
bottoms  on  the  east  side  of  the  river,  and  flow  not  only  under- 
neath the  bridge,  but  also  across  this  depression  in  the  pike 
described  above.  * 

At  such  times  it  is  impossible  to  use  this  pike,  which  is  one 
of  the  chief  thoroughfares  of  that  part  of  the  country,  and  the 
farmers  are  compelled  to  make  a  long  detour  in  order  to  get 
around  this  flooded  piece  of  road.  This  inconvenience  has  lasted 
for  very  many  years,  although  an  act  was  passed  some  years 
ago  by  the  Legislature  to  enable  the  county  commissioners  to 
raise  the  level  of  this  pike  above  the  bottom  lands,  and  the  money 
necessary  for  the  improvement  has  been  raised  by  taxation  and 
is  in  the  treasury. 

The  plaintiff  flies  his  petition  in  this  action  asking  for  an 
injunction  to  restrain  the  county  commissioners  and  the  con- 
tractor from  making  the  improvement  according  to  the  plans 
and  speciflcations,  on  the  ground  that  raising  the  level  of  the 
pike  will  dam  up  the  floods  that  now  flow  over  the  bottoms  on 
the  east  side  of  the  river  and  turn  this  volume  of  water  so  that 
it  must  either  flow  under  the  bridge,  or  if  there  is  too  much  of 
it  to  escape  under  the  bridge,  flow  over  his  land  on  the  west 
side  of  the  river. 

A  personal  inspection  of  the  premises  by  the  court  in  com- 
pany with  the  attorneys,  the  plaintiff  and  other  interested  par- 
ties, together  with  a  consideration  of  the  testimony  of  the  va- 
rious witnesses,  has  led  the  court  to  the  following  conclusions: 
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In  the  first  place,  there  can  be  no  doubt  but  that  the  improve- 
ment will  be  a  very  great  benefit  to  people  living  in  that  part 
of  the  country,  becaujse,  since  the  burning  of  Lost  bridge,  this 
pike  is  the  only  way  to  get  across  this  valley  except  by  making 
a  very  long  journey  roundabout ;  and  this  detour  must  be  made 
when  the  pike  is  flooded. 

In  the  second  place,  as  to  the  increased  flooding  of  the  plaint- 
iff's land,  it  is  clear  that  the  flll  will  so  dam  the  waters  on  the 
east  side  of  the  river  as  to  make  the  floods  rise  higher  on  the 
west  side  where  the  plaintiff's  land  is  situated.  But  every 
witness,  including  the  plaintiff  himself,  has  stated  that  the 
floods  which  come  in  the  spring  are  never  so  late  as  to  delay  the 
spring  plowing  too  much,  and  although  the  overflowing  waters 
leave  large  deposits  of  soil,  this  mud  is  dry  enough  to  plow 
within  a  few  days  after  the  waters  recede,  and  the  com  ripens 
before  frost  Furthermore,  all  witnesses  agree  with  great 
unanimity  upon  the  fact  that  the  richness  of  this  splendid  bot- 
tom land  is  due  to  these  annual  floods.  From  all  these  facts 
there  is  room  for  only  one  conclusion  as  to  the  effect  upon  the 
plaintiff's  land  of  the  backing  up  of  additional  water  upon  it 
in  the  spring  time,  and  that  is  that  his  farm  will  be  improved 
thereby. 

In  the  next  place,  a  claim  has  been  made  that  the  floods,  when 
backed  up  by  the  fill,  will  flow  along  the  north  side  of  the  fill 
and  into  the  east  side  of  the  river,  and  that  a  current  will  thus 
be  thrown  against  the  land  of  the  plaintiff  on  the  western  bank 
below  the  bridge.  It  is  the  opinion  of  the  court  that  it  will 
be  impossible  for  this  water  to  cut  across  the  current  of  the  main 
river,  which,  at  high  water,  will  be  500  feet  wide  (that  being 
the  distance  between  the  abutments),  so  as  to  wash  against  the 
west  shore  of  the  river.  It  must  of  necessity  lose  itself  in  the 
main  current  and  flow  away  with  it.  Of  such  a  fact  the  court 
must  take  judicial  cognizance.  One  who  has  ever  watched  the 
Little  Miami  river  or  the  Licking  river,  when  they  are  at  flood, 
pour  their  yellow  waters  into  the  darker  Ohio,  knows  that  their 
currents  never  succeed  in  cutting  clear  across  the  channel  of 
the  main  river,  but  blend  with  it  somewhere  about  the  middle 
of  the  Ohio. 
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Again,  it  has  been  claimed  that  between  the  west  abutment 
and  the  west  anchor  pier,  a  distance  of  about  fifty-two  feet, 
an  extra  force  of  current  will  be  created  by  the  fact,  that  a 
large  amount  of  additional  water  will  be  dammed  up  above  the 
bridge  by  the  proposed  fill.  As  has  been  said,  the  space  be- 
tween these  two  stone  structures  is  fifty-two  feet,  and  the  depth* 
of  this  opening  from  the  floor  of  the  bridge  to  the  ground  below 
is  about  eighteen  feet.  Whenever  there  is  a  flood  now,  water 
flows  through  this  space.  Both  above  and  below  it  there  are 
trees  of  many  years  growth,  and  an  examination  of  the  prem- 
ises shows  that  the  currents  so  far  have  added  soil  around  these 
trees,  instead  of  carrying  it  away.  It  seems  clear  that  if  the 
current  through  this  aperture  should  be  increased  by  the  pro- 
posed fill,  the  deposit  of  earth  among  these  trees  would  rather 
be  increased  than  diminished.  At  any  rate,  without  speculat- 
ing, the  increase  of  the  strength  of  the  current  among  these 
trees  is  not  going  to  do  any  material  injury  to  the  plaintiff's 
farm,  if  it  does  any. 

The  claim  is  made,  also,  that  the  water  will  be  dammed  up 
to  such  an  extent  that  it  will  even  flow  over  the  pike  where  it 
crosses  plaintiff's  land  on  the  west  side  of  the  river.  There  is 
a  difference  of  opinion,  and  it  is  difficult  to  say,  as  to  whether 
the  water  will  be  made  to  flow  over  the  pike  at  this  point  to  any 
extent;  but  it  is  hard  to  see  how  the  plaintiff  will  be  injured 
even  if  it  does  flow  over  the  pike  to  a  considerable  extent  upon 
his  land.  It  is  hardly  likely  that  there  will  be  enough  of  it,  or 
that  it  will  be  swift  enough,  to  wash  his  land  to  the  south  of 
the  pike ;  and  if  it  only  floods  it  that  will  simply  be  a  benefit  to 
it,  as  has  been  stated  above. 

About  the  law  in  the  case  there  can  hardly  be  any  dispute. 
The  part  of  the  road  which  it  is  proposed  to  fill  is  in  the  flood 
channel  of  the  Whitewater  river,  according  to  the  deflnition  of 
a  flood  channel  given  in  the  case  of  Crawford  v.  Bambo,  44 
0.  S.,  279;  although  in  holding  this  it  is  necessary  for  this 
court  to  find  that  this  flood  channel  of  the  Whitewater  extends 
from  the  hills  on  the  east  to  the  hills  on  the  west,  a  distance 
of  at  least  a  mile  and  a  half.  Although  the  point  at  which  this 
fill  is  to  begin,  as  stated  above,  is  2,050  feet  from  the  suspension 
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bridge,  still  that  point  is  a  spur  of  land  extending  out  from  the 
hills  into  the  bottoms  like  a  promontory.  On  the  very  point 
of  this  promontory,  from  which  the  pike  descends  into  the  bot- 
toms, is  situated  Pope's  farmhouse,  bams,  etc.,  well  above  the 
floods;  but  on  each  side  of  the  promontory  are  the  flat  bot- 
toms. So  the  flood  channel  does  not  begin  where  this  fill  is  to 
begin,  but  begins  at  least  half  a  mile  further  back  at  the  foot 
of  the  hills.  While  it  is  hard  to  think  of  so  wide  a  channel  for 
this  river,  yet  it  must  be  conceded  that  these  wide  stretches 
of  territory  are  the  flood  channel  of  the  river,  according  to  the 
Supreme  Court  decison  just  cited,  and  therefore  it  must  be  fur- 
ther conceded  that  the  proposed  fill  will  be  across  the  flood  chan- 
nel of  the  "Wliitewater.  It  is  further  true,  without  doubt,  that 
diverting  the  current  of  a  stream  so  as  to  overflow  the  lands 
of  another  is  a  nuisance.  22  0.  S.,  247 ;  43  0.  S.,  623,  627 ;  44 
0.  S.,  279;  14  C.  C,  47L 

It  is  also  true  that  where  a  riparian  owner  of  land  impedes 
the  natural  flow  of  water  by  filling  such  portion  of  his  land 
as  is  covered  by  the  fiowing  waters  of  the  stream  even  at  flood 
stage,  and  thus  injures  the  land  on  the  opposite  bank  of  the 
river,  an  injunction  is  the  proper  remedy  to  prevent  the  wrong. 
City  of  Dayton  v.  Robert,  8  C.  C,  649. 

Conceding  all  of  these  points,  the  injury  which  the  proposed 
change  will  probably  cause  must  be  of  a  material  sort,  that  is, 
resulting  in  damage  of  a  substantial  nature.  Merely  nominal 
damage  is  not  of  this  sort,  and  in  this  case,  even  conceding  that 
all  of  the  law  is  in  favor  of  the  plaintiff,  there  has  been  no 
showing  that,  either  from  currents  or  increased  floods,  there  will 
be  any  material  injury  done  to  the  plaintiff's  farm.  It  is  not 
unlikely,  as  pointed  out  above,  that  the  increased  floods  will 
even  confer  benefit  on  his  land,  while  the  increase  in  currents 
will  do  him  no  damage. 

It  may  be  that  some  day,  if  this  fill  be  made,  the  plaintiff 
will  have  grounds  for  an  action  at  law  because  of  damage  to 
his  property  which  can  not  be  foreseen  at  this  time ;  but  between 
an  important  public  improvement  on  the  one  hand,  and  the 
very  doubtful  prospect  of  injury  to  the  plaintiff's  land  on  the 
other,  a  court  of  equity,  which  may  always  use  its  discretion 


NISI  PHIUS  REPORTS— NEW  SERIES.  175 

1304.]  Cist,  Executor,  v.  Central  Trust  Co. 

in  sach  cases,  ought  not  to  enjoin  the  public  improvement,  but 
should  leave  the  plaintiff  to  his  rights  at  law. 

Injunction  will  be  refused. 

(7.  H.  Avery,  8,  K.  Henskaw,  for  plaintiff. 

W.  B.  Collins,  Chas,  F.  Dolle,  for  defendants. 


DESCENT  OF  RESIDUE  PER  CAPITA. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Charles  M.  Cist,  Executor,  v.  The  Central  Trust  &  Safb 

Deposit  Company,  Executor,  bt  al. 

Decided,  March,  1901. 

Wills — Construction  of  Where  Residue  is  Bequeathed  to  Nephews  and 
Nieces  Bhare  and  Share. 

Wm.  C.  Bare  by  his  will,  among  other  bequests,  bequeathed  to  his  sister. 
Hary  B.  Cist,  one  hundred  thousand  dollars  and  to  his  other  sister, 
Jennie  E.  Cist,  one  hundred  thousand  dollars.  The  will  then  de- 
clared: "The  residue  of  my  estate  I  give  to  my  nephews  Charles 
Frank  Cist,  William  C.  Cist  and  my  niece  Letltla  Holmes  Cist, 
share  and  share  alike."  Held:  That  the  residue  of  the  estate  de- 
scended to  his  nephews  and  nieces  not  per  stirpes  but  per  capita* 
and  that  each  was  entitled  to  one-third  of  the  residue. 

Smith,  J. 

This  case  has  been  submitted  to  me  on  an  agreed  statement 
of  facts,  and  seeks  a  construction  of  the  residuary  clause  in  the 
will  of  "WiUiam  C.  Bare.    The  will  is  as  follows: 

''I,  William  Caldwell  Bare,  of  the  City  of  Cincinnati,  State 
of  Ohio,  do  make,  publish  and  declare  this  my  last  will  and 
testament. 

**I  give,  devise  and  bequeath  to  my  executors  hereinafter 
named  to  be  by  them  held  in  trust,  all  my  property  of  whatever 
kind  and  wherever  situated,  to  be  held  by  them  for  the  follow- 
ing uses  and  purposes,  to-wit : 

**The  income  thereof  is  given  to  my  mother,  Sarah  A.  Bare, 
for  her  sole  use  and  benefit  during  her  natural  life.  Upon  the 
death  of  my  mother  I  give  and  bequeath  to  the  Protestant  Epis- 
copal Hospital  for  Children,  Mt.  Auburn,  City,  Ten  Thousand 
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Dollars.  To  Christ  Episcopal  Church  for  the  Endowment  Fund, 
Five  Thousand  Dollars.  To  the  Old  Men's  Home,  Walnut 
Hills,  Five  Thousand  Dollars.  To  my  sister,  Mary  B.  Cist,  One 
Hundred  Thousand  Dollars.  To  my  sister,  Jennie  E.  Cist, 
One  Hundred  Thousand  Dollars.  The  residue  of  my  estate  I 
give  to  my  nephews,  Charles  Frank  Cist,  William  C.  Cist,  and 
my  niece,  Letitia  Holmes  Cist,  share  and  share  alike. 

*  *  The  division  of  my  estate,  as  herein  provided,  is  to  be  made 
by  my  executors  without  the  aid  of  any  court. 

**I  desire  that  my  partner,  Geo.  W.  Ward,  be  allowed  three 
years,  or  such  part  thereof  as  he  may  desire,  in  which  to  settle 
up  our  present  business  carried  on  under  the  name  of  M.  Bare 
&  Co. 

**I  appoint  my  friend,  Geo.  W.  Ward,  and  my  brother-in- 
law,  C.  M.  Cist,  executors  of  my  will.  The  powers  and  trust 
hereby  given  to  said  Ward  and  Cist,  as  executors  and  trustees, 
are  given  to  each  and  both  jointly.  I  give  to  them  full  power 
to  sell,  lease  and  dispose  of  all  or  any  portion  of  my  estate, 
devised  and  conveyed  to  them  on  such  terms  and  in  such  man- 
ner as  they  may  determine.  I  also  give  them  full  power  to 
make  partition  of  any  property  in  which  I  am  interested  with 
others  as  tenant  in  common  or  otherwise.  I  also  give  them  full 
power  to  execute  and  deliver  all  deeds  and  instruments  in  writ- 
ing necessary  to  carry  out  all  provisions  of  this  my  will. 

**I  desire  that  no  bond  be  required  from  said  Ward  and  Cist, 
my  confidence  in  them  being  complete. 

**I  direct  that  no  appraisement  be  made  of  my  personal  es- 
tate, and  that  no  inventory  thereof  be  made  or  filed  with  the 
Probate  Court. 

**In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  the  sixteenth  day  of  June,  1891. 

"W.  C.  Bare. 

**  Witnesses: 

**  Jno.  R.  Ingram, 
**M.  A.  Bryant.'' 

Frank  Cist  and  William  C.  Cist  are  the  children  of  Mary 
B.  Cist.    Letitia  Holmes  Cist  is  the  child  of  Jennie  E.  Cist. 

The  claim  of  Letitia  Holmes  Cist  is  that  she  is  entitled  to 
one-half  of  the  residue  of  the  estate;  while  the  claim  of  the 
executor  of  the  estate  is  that  she  is  entitled  to  one-third  of  the 
residue. 

The  argument  of  counsel  for  Letitia  Holmes  Cist  is  that 
the  intention  of  the  testator  is  to  divide  the  residue  of  his  es- 
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tate  between  the  families  of  his  two  sisters,  and  that  the  con- 
struction which  divides  the  gifts  among  his  nephews  and  nieces 
per  stirpes  instead  of  per  capita,  so  that  Frank  Cist  and  Wil- 
liam C.  Cist  receive  one-half,  and  Letitia  Holmes  Cist  another 
half  of  the  residue,  is  in  accordance  with  this  general  intention 
of  the  testator,  and  therefore  the  true  construction  of  his  will. 

As  evidencing  the  intention  of  the  testator  to  divide  the 
bulk  of  his  estate  among  the  two  families,  the  circumstance 
that  each  of  his  two  sisters  is  given  one  hundred  thousand 
dollars  is  relied  upon  together  with  a  large  number  of  authori- 
ties in  which  it  was  held  that  the  division  of  the  residue  of  an 
estate  under  the  particular  wills  involved  should  be  per  stirpes, 
and  not  per  capita. 

In  the  cases  referred  to  the  language  of  the  bequest  is  usually 
not  to  individuals  named  as  such,  but  to  ** children"  or  ** heirs'* 
or  to  '*A"  and  the  children  of  '*B"  or  to  the  ''children  of  A 
and  the  children  of  B."  Mason  v.  Baker,  2d  Kay  &  Johnson, 
567;  Osborne's  Appeals,  104  Penna.  St.,  637;  Henry  v.  Thomas, 
118  Ind.,  23 ;  Fidds  v.  Fields,  20  S.  W.,  1042,  and  many  other 
cases. 

Whether  I  should  be  willing  to  follow  the  above  mentioned 
authorities  in  case  the  language  used  in  this  will  was  the  same 
as  that  used  in  the  wills  in  these  cases,  it  is  not  necessary  for 
me  to  say,  because  the  language  in  this  case  is  quite  different. 

But  all  rules  for  the  construction  of  wills  yield  to  the  inten- 
tion of  the  testator,  and  in  this  case  there  is  nothing  doubtful  in 
the  language  employed.  The  beqeust  is  made  to  the  three  in 
their  individual  capacity.  It  is  not  made  to  them  as  "children" 
or  ** heirs"  of  any  one.  They  are  not  spoken  of  as  ** children" 
or  ** heirs"  of  any  one  in  any  part  of  the  will,  neither  is  there 
anything  to  indicate  that  the  testator  considered  them  in  any 
other  relationship  than  their  relation  to  himself,  which  relation 
in  each  instance  was  the  same.  He  calls  them  his  nephews  and 
niece,  and  it  is  in  that  relationship  and  in  that  capacity  in  which 
each  was  equal  that  he  makes  them  his  legatees.  Huston  v. 
Crook,  38  O.  S.,  330. 

For  the  reasons  stated  I  am  of  the  opinion  that  Letitia  Holmes 


178  FRANKLIN  COUNTY  COMMON  PLEAS. 

Backenstoe  v.  State  of  Ohio.  [Vol.  II,  N.  S. 

Cist  is  entitled  to  one-third  of  the  residue  of  the  estate  of  Wil- 
liam C.  Bare,  deceased. 

E.  W.  Cist,  for  C.  F.  and  W.  C.  Cist. 

Henry  M.  Cist,  for  Letitia  Holmes  Cist. 


JURlSlMCTiON  OP  POUCC  COURTS  UNDER.  THE  MUNICIPAL 

CODE. 

[Common  Pleas  Court  of  Franklin  County.] 
George  Backenstoe  v.  The  State  of  Ohio. 

Decided,  April  2,  1904. 

PoWce  Courts— Jurisdiction  of,  under  the  Code  of  1902— Judicial  No- 
tice of  Legislative  Vote — Concurrence  of  a  Majority  Suffldent  to 
Repeal  Acta  Requiring  a  Two-thirds  Vote— Sentence— Not  Ren- 
dered Invalid  hy  Form  of.  When— Plea  of  Guilty  Erroneously  En- 
tered — Criminal  Law. . 

1.  For  the  purpose  of  determining  whether  or  not  a  public  act  of  the 

Legislature  received  the  two-thirds  vote  required  by  Section  16  of 
Article  IV  of  the  Constitution,  courts  will  take  Judicial  notice  of 
the  vote  by  which  such  act  was  passed. 

2.  Under  the  Constitution  of  Ohio,  any  enactment  of  law  may  be  re* 

pealed  by  the  concurrence  of  a  majority,  even  though  under  the 
Constitution,  the  act  so  repealed  was  required  to  be  and  was  passed 
by  the  concurrence  of  two-thirds  of  the  members  of  each  House. 

8.  The  act  of  October  22,  1902  (96  O.  L.,  20),  known  as  the  "Municipal 
Code"  having  been  passed  by  a  majority  vote  only,  it  follows  that 
Sectfons  190,  191  and  192  thereof,  which  attempt  to  create  police 
courts  and  provide  their  Jurisdictions,  are  a  nullity. 

4.  Those  several  acts  creating  police  courts  in  various  cities  of  the 
state,  and  conferring  final  Jurisdiction  as  to  misdemeanors  having 
been  expressly  and  intentionally  repealed  in  said  act  of  October 
22,  1902,  a  court  can  not  so  construe  the  entire  act  as  to  nullify 
said  repeals  on  the  ground  of  legislative  intent  to  the  contrary. 
Error  of  the  Legislature  in  its  construction  of  the  Constitution 
or  interpretation  of  its  enactments  does  not  authorize  a  court  to 
so  pervert  its  Judicial  functions  as  to  assume  to  decide  what  the 
Legislature  should  have  done  or  intended. 

6.  A  sentence  of  court  that  the  defendant  be  imprisoned  and  pay  a  fine 
and  stand  committed  "until  the  fine  and  costs  of  prosecution  are 
paid"  is  not  void  because  it  fails  to  add  the  words  of  the  statute. 
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"or  secured  to  be  paid  or  the  offender  is  otherwise  discharged  by 
law.'*  This  last  quoted  clause  will  be  read  into  and  considered  a 
IMtrt  of  every  sentence  whether  expressly  named  or  not  and  no 
prejudice  can  arise  by  reason  of  such  omission. 
6.  The  defendant  in  police  court  charged  with  assault  and  battery  was 
informed  by  his  attorney,  acting  in  good  faith,  that  an  arrange- 
ment had  been  made  with  the  prosecutor  and  the  court,  whereby, 
on  a  plea  of  guilty,  the  minimum  penalty  of  a  fine  would  be  im- 
posed. Relying  on  this  statement,  and  its  truth  belieyed  in  by 
both  himself  and  his  counsel,  and  reasonable  grounds  existing  for 
such  belief,  the  accused  changed  his  plea  of  not  guilty  to  that  of 
guilty,  whereupon  the  court,  in  ignorance  of  any  such  arrange- 
ment, gave  the  accused  a  fine  of  |100  and  the  maximum  penalty 
of  six  months  in  Jail.  Held:  That  upon  the  accused  and  his 
counsel  immediately  giving  notice  to  the  court  of  their  mistake 
and  misunderstanding,  it  was  the  duty  of  the  court,  on  motion, 
to  set  aside  the  sentence  and  permit  the  accused  to  withdraw  his 
plea  and  plead  "Not  guilty.' 


n 


Dillon,  J. 

Heard  on  error  to  the  Police  Court  of  the  City  of  ColumbuB, 
Ohio. 

The  plaintiff  in  error  was  arraigned  in  the  police  court  on 
June  2,  1903,  charged  with  assault  and  battery,  alleged  to  have 
been  committed  on  May  28,  1903,  was  found  guilty  and  sen- 
tenced to  be  confined  for  a  period  of  six  months  in  the  work 
house  and  to  pay  a  fine  of  one  hundred  dollars  and  costs  and 
to  stand  committed  until  the  costs  of  the  prosecution  were  paid. 

The  question  as  to  the  final  jurisdiction  of  the  police  court 
in  this  case  of  misdemeanor  is  raised.  That  this  police  court 
formerly  had  full  power  to  finally  hear  and  determine  all  cases 
of  misdemeanor  was  well  established  by  reason. of  the  special 
act  governing  the  city  of  Columbus  and  creating  this  court 
(1545-100,  1545-148,  Revised  Statutes  of  Ohio,  and  95  0.  L., 
535). 

By  the  act  of  October  22,  1902  (96  0.  L.,  20),  commonly 
known  as  the  '^ Municipal  Code,"  these  special  acts  along  with 
many  other  special  acts  applying  to  other  cities  in  the  state  of 
Ohio  creating  the  police  courts,  were  expressly  repealed.  But 
in  the  same  act  of  October  22,  1902,  and  prior  to  the  repealing 
clause  occur  these  sections: 
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**Sec.  190.  In  every  city  where  a  police  court  is  now  estab- 
lished by  law,  whether  by  general  or  by  acts  designating  the  city 
by  grade,  or  class,  or  otherwise,  said  police  court  shall  continue 
to  exercise  all  powers  and  functions  conferred  by  said  general 
or  special  acts,  and  shall  be  known  as  the  police  court  of  the 
city  in  which  the  same  now  exists. 

**Sec.  191.  The  police  of  each  city  as  heretofore  established 
and  now  existing  shall  have  the  jurisdiction  conferred  in  any 
general  or  special  act  creating  or  governing  the  same,  and  the 
judge  or  judges  and  the  clerk,  assistant  clerks,  and  all  other 
officers  and  employes  of  said  court,  except  the  prosecuting  at- 
torney, shall  be  elected  or  appointed  and  shall  continue  to 
exercise  their  powers  and  duties  in  the  manner  provided  in 
said  existing  laws. 

**Sec.  192.  All  acts  or  parts  of  acts  providing  for  such  police 
courts,  or  regulating  the  procedure  therein,  including  an  act 
entitled  *An  Act  to  amend  Section  6565  of  the  Revised  Statutes 
of  Ohio,  passed  April  10,  1902,'  shall  be  and  remain  in  full 
force  and  effect.*' 

I  am  satisfied  that  the  attempt  on  the  part  of  these  sections 
to  enact  by  adoption  and  reference  the  various  special  acts 
would,  in  the  absence  of  other  considerations,  be  valid.  In 
other  words,  the  reference  to  these  acts  is  such  a  reference  to 
a  thing  so  certain  and  definite  that  under  the  rules  of  statutory 
construction  they  would  be  considered  as  embodied  in  the  act 
itself.' 

But  the  question  arises  as  to  whether  or  not  these  sections, 
190,  191  and  192  comply  with  Section  15  of  Article  IV  of  the 
Constitution  of  Ohio,  which  is  as  follows: 

"The  General  Assembly  may  increase  or  diminish  the  num- 
ber of  the  judges  of  the  Supreme  Court,  the  number  of  the 
districts  of  the  court  of  common  pleas,  the  number  of  judges 
in  any  district,  change  the  districts  or  subdivisions  thereof,  or 
establish  other  courts,  whenever  two-thirds  of  the  members 
elected  to  each  house  shall  concur  therein,  but  no  such  change, 
addition  or  diminution  shall  vacate  the  office  of  any  judge." 

No  evidence  is  before  the  court  as  to  the  vote  by  which  this 
Municipal  Code  was  passed,  and  the  first  question  to  be  determ- 
ined, therefore,  is  whether  this  court  can  take  judicial  notice 
of  the  vote  by  which  the  said  act  of  October  22,  1902,  was 
passed.  I  find  no  direct  authority  upon  this  point,  but  it  is  a 
well  established  rule  and  most  generally  followed  that  courts 
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may,  ex  officio,  take  judicial  notice  of  the  legislative  .journals 
which  are  required  by  law  to  be  kept  It  is  provided  by  Sec- 
tion 9  of  Article  II  of  the  Constitution  of  Ohio,  that — 

''Each  house  shall  keep  a  correct  journal  of  its  proceedings 
which  shall  be  published.  •  •  •  And,  on  the  passage  of 
every  bill  in  either  house,  the  vote  shall  be  taken  by  yeas  and 
nays,  and  entered  upon  the  joumaV 

In  view  of  the  fact,  therefore,  that  the  court  will  take  ju- 
dicial notice  of  the  journal  itself,  and  in  view  of  the  further 
fact  that  as  a  part  of  that  journal  the  Constitution  requires 
that  the  yea  and  nay  vote  shall  be  entered  thereon,  I  think  it 
clearly  follows  that  a  court  may  take  judicial  notice  of  the  vote 
by  which  any  act  is  passed. 

The  vote  in  the  House  of  Representatives  upon  this  Municipal 
Code  was  sixty-five  yeas  and  thirty-six  nays,  a  majority,  but 
not  a  two-thirds  vote.  In  the  Senate  the  vote  was  twenty-one 
yeas  and  twelve  nays,  likewise  a  majority,  but  not  a  two-thirds 
vote. 

The  contention,  however,  is  made  that  if  it  requires  a  two- 
thirds  vote  to  pass  an  act  establishing  a  court  or  confiiming  a 
jurisdiction  thereon,  it  logically  follows  that  it  will  require  a  two- 
thirds  vote  to  repeal  any  such  law  already  passed,  and  that, 
therefore,  the  attempted  repeal  in  the  Municipal  Code  is  null  and 
void.  I  think  the  plausibility  of  this  argument,  which  at  first 
might  appeal  to  the  court,  passes  away  upon  careful  consider- 
ation of  the  Constitution.  The  general  power  of  the  Legislature 
to  pais  bills  is  prescribed  in  Section  9  of  Article  II  of  the 
Constitution,  which  prescribes  this  single  limitation  of  '*No 
law  shall  be  passed  in  either  house  without  the  concurrence  of 
a  majority  of  all  the  members  elected  thereto."  With  this 
general  provision  we  find  the  exception  noted  in  Section  15 
of  Article  IV  requiring  a  two-thirds  vote,  but  this  exception 
requires  that  a  two-thirds  vote  shalU  only  apply  to  the  laws 
changing  districts  or  establishing  courts,  etc.,  and  by  no  fair 
inference  can  it  be  assumed  that  this  provision  should  be  car- 
ried to  the  extent  of  applying  to  the  repeal  of  any  such  laws. 
If  this  were  the  intent  of  the  Constitution,  it  would  have  been 
very  easy  to  have  said  so,  and  the  only  inference  is  that,  not 
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having  made  this  limitation,  the  court  would  not  be  justified 
in  extending  it  by  inference.  The  repeal  of  a  bill  is  in  fact  the 
passage  of  another  act,  and  the  Legislature  having  the  direct 
power  to  pass  any  act  by  a  majority  vote,  provided  that  act 
does  not  establish  courts,  etc.,  it  follows  that  a  majority  may 
repeal  an  act,  although  the  act  itself  comes  within  the  provis- 
ions of  Section  15  of  Article  IV.  State  v.  Wright,  7  Ohio  St., 
334. 

The  further  argument  is  urged  very  strongly  upon  the  court 
that  it  was  the  manifest  intention  of  the  Legislature  to  continue 
the  police  courts  of  the  state  of  Ohio  in  the  same  manner  as  they 
had  formerly  existed,  and  that  whatever  error  or  mistake  may 
have  been  made  in  the  attempt  of  the  Legislature  to  express 
its  intent  is  one  of  oversight  and  misinterpretation  of  the  Con- 
stitution or  of  its  own  powers.  While  it  is  true  that  it  would 
be  doing  violence  to  what  the  Legislature  may  have  expected  or 
intended  to  have  done,  to  say  that  they  intended  to  abolish  all 
the  functions  of  the  police  court  of  the  various  cities  and  reduce 
them  to  the  jurisdiction  of  justices  of  the  peace,  or  abolish 
them  altogether;  yet  this  view  is  only  sustained  by  individual 
judgment.  The  true  test  is  what  has  the  Legislature  done  and 
what  has  it  said  and  what  is  the  meaning  of  the  languuage 
which  it  itself  has  used  ?  The  fact  that  the  Legislature  may  have 
been  ignorant  of  the  rule  requiring  a  two-thirds  vote  to  estab- 
lish courts,  or  was  in  error  in  regard  to  the  construction  of  its 
own  acts,  is  not  a  ground  for  the  court  to  change  the  plain 
meaning  of  its  language  or  to  refuse  to  enforce  the  necessary 
result  thereof.  If  the  Legislature  did  not  desire  the  repeal  of 
the  said  acts,  a  very  simple  plan  would  have  been  for  it  to  have 
omitted  them  from  the  repealing  clauses.  It  preferred,  how- 
ever, to  repeal  these  acts  expressly  and  clearly,  and  trust  to 
the  enactments  of  Sections  190, 191  and  192  thereof,  and  having 
done  so,  it  must  stand  or  fall  upon  the  constitutionality  of  those 
enactments.  They  are  necessarily  a  nullity,  and  I  must  so  hold, 
and  by  reason  thereof  it  follows  that  the  jurisdiction  of  the 
police  court  of  this  city  exists  under  and  by  virtue  of  unre- 
pealed sections,  including  1785a  of  the  Revised  Statutes,  which, 
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it  seems,  would  give  the  said  court  the  same  jurisdiction  in 
criminal  eases  as  that  of  justices  of  the  peace. 

It  is  further  urged  that  the  sentence  of  the  police  court  is 
incomplete  and  void  in  that  it  fails  to  add  the  words  **or  se- 
cured to  be  paid  or  the  offender  be  otherwise  discharged  by 
law."  While  not  necessary  to  decide  this  point  in  this  case, 
I  do  so  because  of  many  other  cases  pending  herein  involving 
the  same  question.  The  sentence  of  the  court  so  far  as  it  reads 
is  admitted  to  be  legal,  but  the  question  arises  as  to  whether  or 
not  the  omission  of  the  final  words  have  prejudiced  the  plaint- 
iff or  whether  or  not  the  sentence  is  so  indefinite  by  reason 
of  such  omission  that  the  prisoner  could  be  in  doubt  as  to  the 
extent  and  nature  of  his  sentence.  I  am  of  the  opinion  that 
there  can  be  no  doubt  as  to  this  sentence  and  that  it  is  definite 
enough.  These  words  of  the  statute  will  be  read  into  the  sen- 
tence of  the  court  and  they  are  a  part  of  it  whether  specifically 
repeated  in  the  sentence  or  not.  Any  prisoner  at  the  end  of 
his  term  of  imprisonment  could  tender  security  for  costs  or 
might  apply,  in  case  of  his  insufficiency  for  discharge,  through 
the  auditor,  and  the  courts  would  recognize  his  rights  to  either 
of  these  remedies,  whether  incorporated  expressly  in  the  sen- 
tence or  not.    In  re  Moore,  14  C.  C,  237. 

To  remand  this  cause  for  a  new  sentence  on  this  ground 
would,  therefore,  give  the  plaintiff  in  error  no  better  rights  in 
the  premises  than  he  now  has  under  the  present  sentence. 
Therefore  he  is  not  prejudiced  thereby,  and  he  can  not  in  the 
future  be  prejudiced  by  such  omission. 

The  police  court  having,  therefore,  the  jurisdiction  of  a  mag- 
istrate, its  power  to  sentence  on  a  pica  of  guilty  would  doubt- 
less be  sustained,  notwithstanding  its  reduced  jurisdiction,  by 
reason  of  Section  7146,  Revised  Statutes,  which  confers  the 
power  on  a  magistrate  to  hear  and  sentence  one  accused  of  a 
misdemeanor  on  plea  of  guilty,  where  the  complaint  is  made 
by  the  party  injured.  But  the  circumstance  attending  this 
plea  of  guilty  are  such  that  I  am  compelled  to  reverse  the 
judgment  below. 

The  accused  was  arrested  on  complaint  of  his  wife.  She  had 
counsel  of  her  own,  assisting  the  police  prosecutor,  and  he  like- 
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wise  employed  counsel.  Before  the  day  of  the  trial  the  parties 
were  reconciled,  their  differences  adjusted  and  they  resumed 
their  former  relations  of  husband  and  wife.  Pursuant  thereto 
and  as  a  result  of  conferences  of  their  attorneys,  the  accused's 
counsel  was,  in  good  faith  and  upon  reasonable  grounds,  led 
to  believe  and  so  informed  his  client  (although  erroneously) 
that  it  had  been  arranged  with  the  police  prosecutor  that  he 
should  change  his  plea  to  *' guilty"  and  receive  a  nominal  fine. 
Thereupon,  the  accused  withdrew  his  former  plea  of  "not 
guilty"  and  in  open  court  entered  a  plea  of  *' guilty,"  and  the 
presiding  judge,  who  was  not  a  party  to  any  such  agreement 
and  in  ignorance  thereof,  imposed  a  fine  of  $100  and  costs  and 
the  maximum  sentence  of  six  months'  confinement.  Immedi- 
ately the  accused's  counsel  informed  the  court  of  the  foregoing 
facts  and  asked  leave  to  withdraw  the  plea  and  plead  "not 
guilty,"  and  have  a  trial,  which  motion  was  denied. 

Upon  this  state  of  facts  it  might  easily  be  conceived  that  if 
the  humane,  wise  and  long  established  doctrine  of  law  forbids 
defendant  having  doubts  himself  as  to  technical  or  slight 
which  was  procured  or  given  involuntarily  or  by  inducement, 
80  much  stronger  would  be  the  reason  for  the  application  of  that 
rule  where  the  confession  involved  the  entire  question  of  guilt 
or  innocence. 

In  assault  and  battery  cases,  the  defense  being  most  generally 
in  the  nature  of  son  assault  demesne,  it  is  not  unusual  that  a 
defendants  having  doubts  himself  as  to  technical  or  slight 
guilt,  or  for  other  reasons,  prefers  a  plea  of  "guilty"  with  a 
nominal  fine  to  a  trial. 

And  where  in  utmost  good  faith  one  is  so  induced  to  plead 
guilty,  under  an  erroneous  belief  as  to  the  conditions,  the  hu- 
manity, reason  and  grandeur  of  law  is  only  sustained  by  per- 
mitting his  restoration  to  his  former  position  before  the  court. 

The  judgment  of  the  police  court  is  reversed  and  cause  re- 
manded, with  instructions  to  permit  withdrawal  of  plea  and 
enter  plea  of  "not  guilty." 

C.  D.  Saviers,  for  plaintiff  in  error. 

City  Solicitor's  Department,  for  defendant  in  error. 
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TOTAL  AND  PARTIAL  LOSS  UNDER  A  riRE  INSURANCE 

POLICY. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  Hartford  Fire  Insurance  Company  v.  Mary  E.  Brown. 

Decided,  June,  1903. 

Fire  Insurance — Total  or  Partial  Loss — Demand  for  Appraisement  Re- 
fused — Verdict  Shows  Partial  Loss — The  Company's  Remedy. 

The  plaintiff  below  brought  an  action  to  recover  $800  on  a  fire  insurance 
policy  on  a  house  which  it  was  claimed  was  totally  destroyed. 
The  defense  was  that  the  destruction  of  the  house  was  partial, 
not  total,  and  that  as  the  defendant  company  had  demanded  of  the 
plaintiff  an  appraisement  of  the  loss,  which  demand  had  been 
refused  by  the  plaintiff,  there  could  be  no  recovery.  The  jury  re- 
turned a  verdict  for  $595.  There  were  no  special  findings  of  fact 
The  defendant  claiming  that  the  verdict  showed  a  partial  loss  and 
therefore  the  verdict  should  have  been  for  the  defendant,  filed  three 
motions — one  for  judgment  non  obstante  veredicto,  one  in  arrest 
of  judgment,  and  one  for  judgment. 

Held:  That  the  remedy  of  the  defendant  provided  in  the  code  was  to 
file  a  motion  for  a  new  trial,  and  if  the  motion  was  well  taken  to 
have  a  new  trial  granted;  and  that  the  three  motions  filed  by  the 
defendant  were  unavailing  to  raise  the  question  It  sought  to 
present 

R.  B.  Smith,  J. ;  Ferris,  J.,  and  S.  W.  Smith,  Jr.,  J.,  concur. 

This  was  an  action  to  recover  $800  on  a  fire  insurance  pol- 
icy on  a  house  which  it  was  claimed  was  totally  destroyed  by 
fire. 

The  defense  was  that  the  destruction  of  the  house  by  fire 
was  not  a  total  but  a  partial  loss,  and  that  the  defendant  com- 
pany had  demanded  of  the  plaintiff  an  appraisement  and  a 
submission  to  arbitration  of  the  loss,  which  demand  had  been 
refused  by  the  plaintiff. 

The  jury  returned  a  general  verdict  for  $595.  There  were 
no  special  findings  on  particxdar  questions  of  fact. 

The  defendant  filed  no  motion  for  a  new  trial,  but  filed  three 
other  motions,  one  for  judgment  non  obstante  veredicto,  one  in 
arrest  of  judgment  and  one  for  judgment. 
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These  motions  were  overruled  by  the  court  and  judgment 
rendered  on  the  verdict  in  favor  of  plaintiff. 

The  contention  of  the  defendant  is  that  under  Section  3643, 
familiarly  known  as  the  **Howland  Law,"  where  the  policy  of 
insurance  contains  a  clause  providing  for  an  appraisement  and 
submission  to  arbitrators  of  the  loss  under  the  policy,  and  there 
is  a  partial  loss,  such  cause  is  binding  upon  the  parties;  and 
that  as  the  jury  in  finding  the  loss  of  plaintiff  at  $595,  neces- 
sarily must  have  found  there  was  a  partial  loss,  the  defendant 
was  entitled  to  a  verdict,  and  the  court  therefore,  notwith- 
standing the  verdict  in  favor  of  plaintiff,  should  have  entered 
a  judgment  for  the  defendant. 

Conceding  for  the  sake  of  argument  that  defendant's  con- 
struction of  Section  3643  is  correct,  had  the  court  power  to 
enter  a  judgment  for  the  defendant,  notwithstanding  the  ver- 
dict for  plaintiff?  Was  not  the  remedy  of  plaintiff  to  have  had 
the  verdict  set  aside  on  a  motion  filed  for  a  new  trial? 

The  practice  with  respect  to  entering  judgments  is  one  that 
is  governed  by  our  civil  code,  and  not  by  the  common  law,  unless 
a  contrary  rule  clearly  appears,  because  the  code  has  abolished  the 
distinction  between  actions  at  law  and  suits  in  equity  so  far 
as  relates  either  to  name  or  form;  and  there  has  been  substi- 
tuted for  them  what  is  called  a  civil  action.  Kloune  v.  Brad- 
street,  7  0.  S.,  325 ;  Culver  v.  Rodgers,  33  0.  S.,  587. 

Our  code  does  not  in  express  terms  refer  to  the  judgment 
nan  obstante  veredicto,  and  even  at  common  law  it  could  be 
entered  only  on  behalf  of  the  plaintiff.  The  remedy  for  the 
defendant  was  to  have  the  judgment  arrested.  Buckingham  v. 
McCracken,  2  0.  S.,  294. 

But  while  a  motion  in  arrest  of  judgment  is  recognized  in 
our  code  of  criminal  procedure,  there  is  no  express  recognition 
of  it  in  our  code  of  civil  procedure. 

We  must  turn  therefore  to  the  provisions  of  the  code  of  civil 
procedure  to  learn  what  the  powers  of  courts,  with  respect  to 
entering  up  judgments,  are  in  cases  in  which  there  has  been  a 
verdict  of  a  jury. 

Section  5326  provides  that — 
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"When  a  trial  by  jury  has  been  had,  judgment  must  be  en- 
tered by  the  clerk  in  conformity  to  the  verdict,  unless  the  ver- 
dict is  special,  or  the  court  order  the  case  to  be  reserved  for 
future  argument  or  consideration.'* 

In  this  case  the  clerk  did  not  enter  a  judgment  in  conformity 
to  the  verdict,  and  made  no  entry  of  any  kind;  nor  so  far  as 
the  journal  entry  shows  did  **the  court  order  the  case  to  be  re- 
served for  future  argument  or  consideration." 

With  such  a  condition  of  the  record,  the  question  at  once 
suggests  itself  whether  the  plaintiff  was  not  entitled  to  have 
the  clerk  enter  a  judgment  on  the  record  and  therefore  to  have 
the  three  motions  filed  by  defendant  overruled? 

But  I  do  not  find  it  necessary  to  express  an  opinion  upon 
this  question. 

Section  5327  provides  that — 

"When  the  verdict  is  special,  or  when  there  is  a  special  find- 
ing on  particular  questions  of  fact,  or  when  the  case  is  reserved, 
the  court  shall  order  what  judgment  shall  be  rendered." 

The  record  in  this  case  shows  that  the  verdict  in  this  case  was 
not  special;  that  there  was  no  special  finding  on  particular 
questions  of  fact,  and  that  the  case  was  not  reserved  by  the 
court. 

But  even  if  the  case  had  been  reserved  by  the  court  (which 
would  be  a  reservation  as  provided  for  in  Section  5326),  it  will 
be  seen  from  Section  5328  that  no  authority  would  be  given  to 
it  to  enter  a  judgment  for  the  defendant. 

Section  5328  provides  that — 

"When,  upon  the  statements  in  the  proceedings,  one  party 
is  entitled  by  law  to  judgment  in  his  favor,  judgment  shall  be 
so  rendered  by  the  court,  although  a  verdict  has  been  found 
against  such  party." 

The  only  authority  granted  by  this  section  to  enter  a  verdict 
in  favor  of  a  party  against  whom  a  verdict  has  been  rendered 
is  in  the  case  in  which  it  appears  from  the  pleadings  that  the 
party  against  whom  the  verdict  was  rendered  was  entitled  to  a 
verdict  in  his  favor. 

The  case  at  bar  does  not  fall  within  this  class  of  cases,  be- 
cause on  the  pleadings  the  defendant  is  not  entitled  to  the  ver« 
diet 
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This  section  has  been  construed  by  the  Supreme  Court  to 
mean  only  what  it  says  and  nothing  more,  and  consequently  it 
was  held  in  Challen  v.  Cincinnati,  40  0.  S.,  113 : 

'^An  admission  made  during  the  jury  trial  not  incorporated 
into  a  pleading  was  only  a  part  of  the  evidence  and  has  no  part 
in  the  record  except  in  a  bill  of  exceptions.  Hence,  the  state- 
ment on  the  journal  must  be  disregarded.  On  such  a  motion 
(for  judgment  for  the  defendant)  the  court  could  look  only  at 
the  pleadings." 

It  is  contended  by  the  defendant  that  as  the  jury  could  not 
have  returned  the  verdict  they  did  without  finding  necessarily 
that  the  loss  had  only  been  partial,  the  verdict  was  in  effect  a 
special  finding  of  fact,  and  such  special  finding  must  control  the 
verdict  in  obedience  to  the  requirement  of  Section  5302,  which 
declares  that — 

^'When  the  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the 
court  may  give  judgment  accordingly." 

But  the  special  finding  of  fact  referred  to  in  this  section  is 
the  special  finding  provided  for  in  the  preceding  Section  5201, 
which  is  a  finding  made  by  the  jury  **when  requested  by  either 
party  to  find  specially  upon  particular  questions  of  fact  to  be 
stated  in  writing." 

No  such  special  finding  was  made  in  this  case,  and  no  such 
special  finding  therefore  was  made  which  has  the  effect  of  con- 
trolling the  general  verdict  as  is  provided  in  Section  5202. 

From  the  above  examination  of  the  section  of  the  statute 
bearing  upon  the  question  here  raised,  it  seems  to  me  that  there 
are  only  two  cases  in  which  a  judgment  may  be  entered  for 
one  party  in  the  event  of  the  verdict  having  been  rendered  in 
favor  of  the  other  party.  Those  two  cases  are  the  ones  pro- 
vided for  in  Section  5202  and  Section  5328,  and  as  this  case 
does  not  fall  within  either  section,  the  remedy  defendant  had 
was  to  file  a  motion  for  a  new  trial,  and  having  failed  to  do 
that,  he  lost  his  remedy,  and  the  judgment  should  have  been 
entered  for  the  plaintiff  on  the  verdict  as  was  done. 

The  judgment  of  the  court  below  should  be  affrmed. 

Johnson  <fe  Levy,  for  plaintiff. 

W.  A.  Hicks,  for  defendant. 
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WILLS. 

[Probate  Court  of  Cuyahoga  County.] 

Estate  of  Arminda  S.  Nicholson. 

Decided,  June  10,  1904. 

Biffnififf  of  Will — Acknowledgment  of  l)y  Testator — Due  Attestation  and 
Execution. 

N,  an  Intelligent  widow  of  mature  years,  havlngr  no  children,  drafted 
her  own  will  upon  a  printed  blank  In  the  usual  form,  and  took  the 
same  to  two  of  her  Intimate  friends  and  neighbors,  Mr.  and  Mrs. 
8,  saying  to  them:  "I  am  going  away  from  home,  and  have  made 
some  changes  In  the  disposition  of  my  matters,  so  that  there  shall 
be  no  trouble  or  confusion  In  my  affairs,"  and  asked  them  If  they 
would  sign  "the  paper."  She  had  drafted  two  other  wills  pre- 
Ylously,  which,  at  her  request,  these  same  witnesses  had  signed 
and  attested.  She  thereupon  produced  "the  paper,"  folded  so  that 
the  printed  attesting  clause  and  place  for  the  witnesses'  signatures 
was  alone  exhibited.  The  name  of  the  testatrix,  written  by  herself, 
had  been  written  Into  the  blank  space  in  the  form  of  the  attesting 
clause,  Immediately  beneath  the  space  In  the  prepared  form  for 
the  testatrix's  signature,  thus:  "The  foregoing  Instrument  was 
signed  by  the  said"  (here  in  writing)  ** Arminda  S.  NicTiolson''  "in 
our  presence,"  etc.  The  will  was  not  otherwise  subscribed  nor  ac- 
knowledged.   Held: 

1.  That  said  paper  was  signed  as  a  will  at  the  end  thereof,  and  was 

attested  In  the  presence  of  the  testatrix  by  two  competent  wit- 
nesses, who  heard  her  acknowledge  the  same,  substantially  in  pur- 
suance of  the  requirements  of  Section  5916  of  the  Revised  Statutes 
of  Ohio. 

2.  Where  a  testator  has  written  his  will  and  signed  it.  In  the  absence 

of  the  attesting  witnesses,  at  the  end  of  the  will,  but  in  the  wrong 
place,  and  then  acknowledges  the  paper  by  such  actions,  conduct, 
and  attending  circumstances,  together  with  the  words  spoken,  as  to 
apprise  the  attending  witnesses  that  they  are  subscribing  a  will, 
and  which  paper  Is  signed  by  the  witnesses  in  the  presence  of  the 
testator.  It  Is  due  and  proper  execution  and  attestation  of  the  will. 

Decision  of  the  Supreme  Court  in  the  case  of  Keyl  et  al  v.  Feuchter 
et  alj  56  O.  St.,  424,  construed  and  compared  with  the  cases  of  Rau- 
delauffh  et  al  v.  Shelley  et  ah  6  O.  St.,  307,  and  Haynes  v.  Haynea, 
33  0.  St.,  598,  and  found  not  to  be  conflicting. 
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White,  J. 

Heard  on  application  to  probate  will. 

The  facts  sufSeiently  appear  in  the  opinion  of  the  court. 

Colonel  Cyrus  Sears,  a  brother,  and  the  person  named  as 
executor  in  the  paper-writing  purporting  to  be  the  last  will 
and  testament  or  Arminda  S.  Nicholson,  deceased,  late  of  the 
village  of  Lakewood,  Cuyahoga  county,  Ohio,  on  the  3d  day 
of  May,  1904,  formally  propounded  in  this  court  a  certain 
paper-writing,  dated  at  Lakewood,  Ohio,  on  the  6th  day  of 
'June,  1903,  as  the  last  will  and  testament  of  Mrs.  Arminda 
S.  Nicholson.  The  application  states  that  Mrs.  Nicholson  was 
a  resident  of  the  village  of  Lakewood,  and  departed  this  life, 
leaving  no  husband,  on  the  30th  day  of  April,  1904,  and  leav- 
ing surviving  her  as  her  direct  heirs  and  next  of  kin,  John 
iSears,  a  brother,  of  Sandusky,  Ohio ;  Benjamin  Sears,  a  brother, 
of  Bucyrus,  Ohio;  and  Cyrus  Sears,  a  brother,  of  Harpster, 
Ohio. 

It  is  proper  to  say,  at  the  outset,  that  Mr.  Cyrus  Sears,  a 
very  venerable,  worthy,  and  intelligent  citizen  of  Harpster,  Ohio, 
%vhile  formally  propounding  the  paper,  does  not  ui^  the  court 
to  probate  the  paper  as  the  last  will,  but  rather  appears  in  court 
ds  counsel  for  himself  and  others,  and  resists  the  probate  and 
establishment  of  said  paper  as  the  last  will  of  Mrs.  Nicholson. 
It  became  necessary  for  some  one  interested  to  introduce  the 
matter  by  formal  application,  and  Mr.  Cyrus  Sears  did  so, 
being  named  in  the  paper  as  executor. 

The  paper-writing  itself  is  exhibited  in  court,  and  profert 
is  made  of  it.  The  oflBce  and  value  of  the  exhibition  of  a 
paper-writing  purporting  to  be  a  will,  as  evidence  of  its  ex- 
istence, and  the  fact  of  its  execution,  becomes  perfectly  appar- 
ent. If  the  will  is  lost  or  spoliated,  the  statute  prescribes  a  spe- 
cial method  and  procedure  for  its  probate,  which  is  entirely  un- 
necessary where  the  paper-writing  itself  can  be  produced  in 
court  in  full,  ample,  and  complete  form,  and  is  thus  exhibited 
to  the  inspection  of  the  court.  When  the  question  of  the  gen- 
uineness and  authenticity  of  a  writing  is  in  question,  the  fact 
of  the  existence  and  exhibition  of  such  paper  is  of  clear  eviden- 
tial value. 
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As  already  stated,  Cyrus  Sears  and  John  Sears,  two  brothers 
and  next  of  kin,  appear  in  court  by  counsel,  and  challenge  the 
regularity  of  the  execution  of  the  propounded  paper-writing. 
Mr.  R.  V.  Sears,  an  attorney  in  Crawford  county,  Ohio,  ap^ 
pears,  as  I  understand  it,  for  Mr.  Benjamin  Sears,  and  joins  in 
the  propounding  of  the  will ;  and  other  able  counsel  representing^ 
various  legatees  appear  and  have  been  heard. 

It  is  due  and  proper  for  the  court  to  state  that  it  has  been 
very  profoundly  interested  in  the  exceedingly  able  and  resource* 
ful  efforts  of  learned  counsel  on  this  application,  and  has  re- 
ceived the  compliment  and  great  benefit  of  very  exhaustive  writ- 
ten briefs,  besides  the  oral  argument. 

The  questions  involved  in  the  case  are  not  very  complex  or 
numerous.  The  whole  matter  resolves  itself  into  the  question  of 
whether  the  paper-writing  propounded  was  duly,  legally  and 
regularly  subscribed  or  acknowledged  by  the  testatrix,  and 
properly,  legally  and  regularly  attested  and  subscribed  by  the  at- 
testing witnesses.  The  attesting  witnesses,  whose  testimony  haa 
been  taken  at  some  length  in  support  of  the  will,  were  Mr.  J.  W. 
Southern  and  Mrs.  Julia  E.  Southern,  his  wife,  of  Lakewood, 
Ohio,  neighbors  and  quite  intimate  friends  of  the  testatrix,  Mrs. 
Arminda  S.  Nicholson.  As  the  court  views  the  matter,  it  will 
not  be  necessary  to  discuss,  at  any  length,  the  testimony  of- 
fered There  is  no  serious  dispute  about  the  testimony,  as  it 
is  all  a  matter  of  record,  and  is  not  very  lengthy. 

The  court  deems  it  proper,  in  the  first  place,  in  making  this 
brief  statement  of  its  opinion,  to  state  a  few  general  facts  and 
circumstances  which  may  have  some  bearing  upon  the  real  ques- 
tions at  issue.  Mrs.  Nicholson  was  a  widow.  She  had  resided 
for  many  years  previous  to  her  death  in  the  village  of  Lake- 
wood,  and  was  well  known  as  a  lady  of  high  character,  intel- 
ligence, and  of  a  charitable  and  religious  disposition.  She  had 
no  children,  and  was  seized  and  possessed  of  an  estate  of  con- 
siderable value,  amounting  to  $150,000  to  $200,000,  as  is  stated 
by  counsel,  and  not  disputed.  It  is  proper  to  say  that  the  court 
is  not  thoroughly  advised  on  this  subject.  The  testimony  did 
not  go  into  the  extent  of  the  estate  any  further  than  it  was  ad- 
mitted in  argument.    She  had  drawn,  herself,  three  papers  pur- 
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porting  to  be  wills,  and  two  before  the  one  now  offered  had 
been  witnessed  and  subscribed  by  the  same  persons  who  are 
the  subscribing  witnesses  to  this  paper-writing.  It  may  not 
be  out  of  place,  in  passing,  to  say  that  Mrs.  Nicholson  assumed 
to  act  upon  her  own  counsel  in  framing  and  drafting  these 
papers.  They  were  emphatically  holograph  wills.  It  does 
not  appear  that  she  sought  any  professional  advice  whatever, 
and  it  is  proven  that  the  paper-writing  presented,  so  far  as  it 
is  written  with  a  pen,  is  all  in  her  handwriting,  except  the  sig- 
natures and  place  of  residence  of  the  attesting  witnesses.  The 
paper  contains  twenty  and  more  paragraphs  or  items.  On  the 
first  page,  and  under  the  word  ** Third,"  it  is  evident  that  in 
the  physical  construction  of  this  paper,  a  piece  of  paper,  ruled 
and  very  similar  in  all  respects  to  the  body  of  the  paper,  has 
been  put  on  to  the  face  of  the  sheet,  by  mucilage  or  other  ad- 
hesive substance,  and  that  underneath  this  paper  there  was 
originally  written  other  words,  which  are  entirely  covered  and 
obscured  by  this  ** rider."  The  words  written  on  this  piece  of 
attached  paper  are  as  follows: 

**The  land  I  own  lying  between  Lake  Avenue  and  the  Lake, 
I  want  sold,  and  ten  thousand  dollars  of  the  money  given  to 
the  Eliza  Jennings  Home,  to  be  added  to  the  endowment  fund 
of  that  institution.  The  remainder  divided  among  brother  Ben- 
jamin's children." 

In  passing,  it  should  be  stated  that  it  is  claimed  that  this 
change  in  the  physical  construction  of  the  document,  made  by 
the  superincumbent  piece  of  paper  with  the  writing  on  it,  is 
not  proven  to  have  been  made  before  the  pretended  execution 
and  attestation  of  the  instrument  as  a  will,  and  should  not, 
therefore,  be  probated  because  of  this  fact.  The  court  is  of  the 
opinion  that  the  point  made  on  the  will  in  this  respect  may  be 
disposed  of  in  a  few  words.  There  is  no  testimony  bearing  upon 
the  question  as  to  when,  how,  and  for  what  purpose  this  change 
was  made  in  the  original  construction  of  the  paper.  The  words 
that  I  have  quoted  are  proven  to  be  all  in  the  handwriting  of 
Mrs.  Nicholson,  and  it  is  so  framed  into  the  will,  as  to  what 
goes  before,  and  what  follows,  that  the  literary  construction  ia 
complete,  and  there  is  nothing  in  it  that,  on  inspection,  would 
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lead  one  to  suppose  that  it  was  placed  on  the  will,  or  the  change 
so  made,  after  the  will  was  drafted,  and  intended  to  be  sub- 
scribed, attested,  and  made  complete.  There  is,  therefore,  as 
bearing  upon  this  question  of  the  regularity  of  this  change,  the 
presumption  which  obtains  in  all  similar  cases,  that  the  paper, 
when  it  was  intended  to  be  made  final  by  subscription  and  at- 
testation,  was  in  the  condition  that  it  is  now  found.  If  the  hand- 
writing had  been  the  handwriting  of  some  other  person ;  if  it  had 
been  written  with  a  different  pen  or  ink,  or  if  there  were  any 
internal  evidences  that  it  was  probably  done  at  some  other  time 
than  at  the  time,  or  previous  to,  the  execution,  the  presumption 
might  be  rebutted,  or  testimony  might  be  adduced  that  would 
tend  to  rebut  the  presumption;  but  the  presumption  of  regu- 
larity; the  presumption  that  the  change  was  made  prior  to  the 
attempted  execution,  is  strengthened  and  fortified  by  the  fact 
that  it  was  all  done  by  the  hand  of  Mrs.  Nicholson,  the  testa- 
trix. The  court,  therefore,  can  not  find  that  the  third  para- 
graph of  said  will,  which  is  placed  upon  the  paper,  and  which 
is  made  to  adhere  to  the  first  sheet,  must  be  ignored  in  the  pro- 
bate of  the  will,  and  the  will  restored  to  its  original  condition, 
and  probated,  if  probated  at  all,  without  the  interpolation  upon 
the  adhering  paper.  Such  a  conclusion  would  not  be  warranted 
by  other  presqmptions  of  law  which,  in  my  opinion,  are  ren- 
dered rational,  and  are  strengthened  by  the  circumstances,  and 
the  known  intelligence  and  care  of  the  testatrix. 

The  establishment  of  two  other  propositions  is  claimed  to  be 
absolutely  fatal  to  the  probate  of  this  will  as  the  last  will  and 
testament  or  Mrs.  Arminda  S.  Nicholson. 

1st.  The  paper-writing  was  not  subscribed  or  signed  by  the 
testatrix  in  the  presence  of  the  attesting  witnesses. 

2d.  The  paper-writing  was  not  acknowledged  as  her  last 
will  and  testament  by  the  testatrix,  nor  was  her  signature  ac- 
knowledged before  and  in  the  presence  of  the  attesting  witnesses, 
as  the  law  requires. 

These  are  the  two  rallying  points  in  the  entire  discussion  on 
the  subject  of  the  probate  of  this  paper.  It  is  strenuously  urged 
that  this  paper-writing  is  not  duly  and  legally  executed  and 
attested  as  a  will,  upon  the  force  and  strength  of  the  decision 
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of  the  Supreme  Court  of  Ohio,  in  the  case  of  Key  I  et  al  v. 
Feuchter  et  al,  56  Ohio  St.,  424.  While  there  are  numerous 
other  authorities  and  principles  of  law  cited  by  opposing  coun- 
sel in  their  able  briefs,  so  far  as  the  Ohio  law  is  concerned  it 
is  the  sound  and  rational  intent  and  meaning  of  this  decision 
which  must  determine  largely  the  result  here.  It  is  insisted 
that  this  decision  of  the  Supreme  Court,  rendered  in  1897,  is 
a  clear,  conclusive,  and  final  determination  of  the  invalidity  of 
this  instrument,  by  reason  of  the  failure  in  its  proper  execu- 
tion. 

Fortunately,  the  report  of  the  case  preserves  and  contains 
a  somewhat  dramatic  history  of  the  facts  and  circumstances 
underlying  the  decision  of  the  court.  The  testator,  on  the  day 
that  he  executed  his  will,  as  appears  from  the  bill  of  exceptions 
in  the  case,  which  is  fully  set  out  in  the  report,  called  at  the 
place  of  employment  of  one  Charles  "Wilhelm,  who  seems  to 
have  been,  from  his  language,  an  uneducated  person,  and  em- 
ployed in  some  humble  capacity  in  a  packing  house,  and  asked 
Wilhelm  to  go  with  him  and  witness  **a  paper."  They  went 
into  a  business  block,  and  to  the  office  ojf  Thomas  C.  Brandon, 
a  justice  of  the  peace.  What  occurred  there  is  fully  set  out. 
The  witness  Wilhelm  said  that  the  testator  said  nothing,  except 
to  ask  him  if  he  would  go  with  him  and  sign  **a  paper."  It 
is  perfectly  evident,  from  the  entire  bill  of  exceptions,  that 
Wilhelm  did  not  have  the  slightest  conception  or  intimation  that 
he  was  subscribing  and  attesting  a  will.  In  fact,  he  had  an 
affirmative  understanding  the  other  way,  as  will  be  found  on 
page  427  of  the  report.  The  question  was  asked:  **Well,  did 
you  sign  your  name  when  his  name  was  not  there ;  is  that  what 
you  want  us  to  understand?"  '*Yes,  I  signed  my  name  and  did 
not  see  his  name  at  all.  I  thought  I  signed  a  lot  that  he  sold, 
or  something  of  that  kind.  He  didn't  mention  no  will  or  noth- 
ing. It  didn't  make  no  more  impression  on  me  or  nothing; 
never  thought  he  made  a  will."  The  case  made  in  the  bill  of 
exceptions  is  a  decidedly  strong  case  against  the  will  of  John 
Feuchter,  offered  for  probate,  and  the  bill  of  exceptions  is  Yery 
clear  that  the  witness  Wilhelm  did  not  exercise  in  the  least  that 
mental  cognition  which  is  necessary  in  a  witness  who  attempts 
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to  attest  a  will.  There  was  a  total  absence  of  any  impression, 
on  his  part,  or  mental  conception  of  the  operation  or  function 
of  attestation.  It  is  claimed,  however,  for  this  decision,  that 
Section  5916  of  the  Revised  Statutes  of  Ohio  has  been  construed 
to  mean  that  the  acknowledgment  made  by  the  testator  to  the 
attesting  witness,  as  provided  in  said  section,  must  be: 

1st.  An  acknowledgment  of  the  ivillf  or  what  is  known, 
technically,  as  a  publication  of  the  will,  to  the  attesting  witnesses 
by  the  testator;  and 

2d.  An  acknowledgment  of  the  ''signature"  of  the  testator 
in  the  presence  of  the  attesting  witnesses. 

It  must  be  admitted  that  the  facts  upon  which  this  decision 
was  based,  show  that  the  witness  Wilhelm  did  not  see  the  sig- 
nature of  the  testator,  which  was  appended  to  the  will,  nor  was 
there  any  acknowledgment  in  the  presence  of  this  witness,  either 
of  the  will  or  the  subscription  thereof  by  the  testator.  It  ap- 
pears to  the  court  that  the  strength  of  the  decision  lies  in  this 
fact,  that  the  will  itself  was  neither  signed  nor  acknowledged 
in  the  presence  of  Wilhelm.  There  was  such  total  absence  of  any 
publication  of  the  will,  or  bringing  to  the  knowledge  of  the  at- 
testing witness  the  transaction  that  was  being  enacted,  that  his 
conception  was  that  it  was  not  a  will,  but  that  it  was  a  deed  or 
transfer  of  some  lot.  It  seems  to  me,  therefore,  that  the  facts 
in  the  case  in  the  56th  Ohio  St.,  424,  must  be  kept  in  view,  in 
undertaking  to  ascertain  the  meaning  of  the  Supreme  Court, 
and  the  correct  interpretation  of  its  decision.  The  court  quotes 
the  language  of  Section  5916  of  the  Revised  Statutes  before  its 
amendment,  allowing  typewritten  wills,  as  follows: 

"Every  last  will  and  testament,  except  nuncupative  wills 
hereinafter  provided  for,  shall  be  in  writing,  and  signed  at  the 
end  thereof  by  the  party  making  the  same,  or  by  some  other 
person  in  his  presence,  and  by  his  express  direction,  and  shall 
be  attested  and  subscribed  by  two  or  more  competent  witnesses, 
who  saw  the  testator  subscribe,  or  heard  him  acknowledge  the 
same." 

And  then  follows  this  quotation  on  page  432  of  the  decision : 

"By  the  testimony  of  the  other  witness,  it  was  shown  affirm- 
atively that  the  alleged  will  was  not  executed  and  acknowl- 
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edged  in  accordance  with  the  statute,  in  that  there  was  no  ac- 
knowledgment by  the  maker,  either  of  the  paper  as  his  will, 
or -of  his  signature  thereto,  in  the  presence  of  that  subscribing 
witness.'^ 

Now,  the  vital  question  here  in  the  attempt  to  ascertain  what 
the  Supreme  Court  decided,  if  we,  for  the  time  being,  but  omit 
the  exact  wording  of  the  syllabus,  is  whether  the  Supreme 
Court  authorized  the  use  of  the  disjunctive  conjunction  **and'' 
in  the  sentence  which  I  have  now  quoted,  between  the  acknowl- 
edgment by  the  maker  of  the  paper  as  his  willy  and  of  "his  sig- 
nature*' thereto.  Is  it  not,  by  plain  literary  construction,  ap- 
parent that  what  the  court  mean  to  say  is,  that  the  acknowledg- 
ment by  the  testator  of  either  the  will  itself,  or  of  his  ^'signO" 
ture,"  is  a  sufficient  acknowledgment  or  publication  of  the  will, 
as  provided  in  Section  5916  of  the  Revised  Statutes?  The  re- 
porter of  the  decision  who  prepared  the  syllabus,  or  the  judge 
who  prepared  the  syllabus,  it  seems  to  me  misconceived  the  exact 
meaning  of  the  paragraph  which  I  have  now  quoted  on  page  432 
of  this  decision,  which  is  the  only  part  of  the  decision  which 
affords  any  warrant  for  the  syllabus.  The  very  language  of  the 
statute  itself,  properly  construed,  independently  of  the  decision 
of  the  Supreme  Court  in  this  case,  would  seem  to  import  clearly 
that  what  is  meant  by  the  acknowledgment  by  the  testator,  is 
tantamount  and  equivalent  to  what  is  well  understood  by  the 
publication  of  the  will  in  the  presence  of  the  witnesses.  **  Shall  > 
be  attested  and  subscribed  in  the  presence  of  such  parly  by  two 
or  more  competent  witnesses,  who  saw  the  testator  subscribe, 
or  heard  him  acknowledge  the  same."  Heard  him  acknowledge 
what?  What  is  the  substantive  of  the  act  of  attestation  and 
subscription  by  the  two  competent  attesting  witnesses,  as  in- 
dicated by  this  statute?  Why,  clearly  and  unquestionably  the 
will  itself,  and  the  words,  "or  heard  him  acknowledge  the  same," 
has  reference  to  the  same  substantive,  'Hhe  wilV^  In  other 
words,  it  is  the  opinion  of  the  court,  with  all  due  respect  to  the 
decision  in  the  56th  Ohio  St.,  page  424,  as  stated  in  the  syl- 
labus, that  what  our  statute  prescribes  is  the  publication  of 
the  will  in  the  presence  of  the  attesting  witnesses. 

There  is  another  point  which  should  be  remembered  in  seek- 
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iii^  to  ascertain  what  is  decided  in  the  case  of  Keyl  et  al  y. 
Feuchier  et  al.  Our  Supreme  Court  had  already  taken,  years 
before,  very  decided  ground  upon  what  constitutes  regular  and 
legal  attestation  of  the  will.  So  full  reference  has  been  made 
to  these  prior  decisions,  that  I  need  not  make  lengthy  comment 
upon  them. 

In  the  case  of  Baudebaugh  et  al  v.  Shelley  et  al,  found  in  the 
6th  Ohio  St.,  page  307,  the  Supreme  Court  has  very  liberally 
construed  the  statute  requiring  the  due  execution  and  attesta- 
tion of  wills  in  Ohio.  In  analyzing  this  statute,  the  Chief-Jus- 
tice employs  the  following  language: 

"Three  things  were  requisite  to  the  due  execution  of  this 
will: 

"1st.  That  it  should  be  in  writing,  and  siened  at  the  end 
thereof  by  the  party  making  it,  or  by  some  other  person  in  his 
presence,  and  by  his  express  direction. 

"2d.  That  it  should  have  been  attested  and  subscribed  in 
the  pres^ice  of  the  testator  by  two  or  more  competent  witnesses. 

"3d.  That  the  witness  should  have  either  seen  the  testator 
subscribe  the  paper,  or  heard  him  acknowledge  the  same. 


yy 


The  irregularity  of  execution  complained  of  in  this  case  is 
apparent  from  the  further  language  of  the  Chief-Justice,  which 
is  as  follows: 

"Neither  of  the  witnesses  saw  the  testator  subscribe  his  name 
to  the  paper;  one  of  them,  however,  heard  him  expressly  ac- 
knowledge the  same,  but  the  other  did  not.  And  the  question 
is  presented  whether  the  will  is  to  be  invalidated  because  the 
testator  having  subscribed  the  will  in  the  absence  of  the  wit- 
ness, did  not  in  express  and  direct  language  say  to  the  witness 
that  he  had  executed  it,  or  signed  it  as  his  last  will  and  testa- 
ment. It  appears  that  the  witness  was  called  in  to  attest 
the  paper  without  being  informed  expressly  that  the  instrument 
was  a  will ;  and  upon  the  paper  being  presented  to  him  by  the 
testator,  with  his  (the  testator's)  name  written  at  the  end  of  it, 
he  subscribed  his  name  as  a  witness  at  the  testator's  request. 

"It  was  not  essential  to  the  attestation  that  the  witness  should 
have  been  made  acquainted  with  the  particular  contents  of  the 
instrument.  Where  an  attesting  witness  does  not  see  the  tes- 
tator subscribe  his  name  to  the  will,  the  law  requires  that  he 
should  hear  the  testator  acknowledge  the  fact  of  his  having 
subscribed   it.      This  acknowledgment  is  not  required  to   be 
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made  in  any  particular  words,  or  in  any  particular  manner. 
If  by  signs,  motions,  conduct,  or  attending  circumstances,  the 
attesting  witness  was  given  to  understand  that  the  testator  had 
already  subscribed  the  paper  as  his  will,  it  was  a  sufScient  ac- 
knowledgment. And  it  was  competent  to  show  this  fact  by 
the  circumstances  attending  the  transaction,  as  well  as  by  the 
words  of  the  testator.  Whether,  in  this  case,  the  testator  did 
substantially,  and  in  effect,  acknowledge,  or  give  this  attesting 
witness  to  understand  that  he  had  put  his  signature  to  the 
paper  as  his  will,  was  a  question  of  fact  for  the  jury  to  pass 
upon ;  and  we  do  not  discover  any  material  error  in  the  instruc- 
tions of  the  court  to  the  jury ;  and,  on  the  state  of  the  evidence 
as  it  appears  in  the  bill  of  exceptions,  we  do  not  think  that 
the  court  erred  in  refusing  to  set  aside  the  verdict,  and  grant 
a  new  trial  on  the  ground  of  insufficiency  of  evidence." 

The  rule  laid  down  in  this  case,  as  to  what  constitutes  due 
subscription  and  attestation,  was  amplified  and  reinforced  in 
the  decision  cited  by  counsel  of  Haynes  v.  Haynes,  33  0.  St., 
page  598,  which  was  decided  as  late  as  1878.  In  this  case  it 
seems  that  the  testator  had  not  personally  subscribed  his  will, 
but  it  had  been  subscribed  by  some  other  person,  and  the  ques- 
tion was,  whether  there  was  sufficient  proof  made  to  warrant 
the  regularity  of  subscription  by  this  agency.     The  court  say: 

**  Where  a  will  has  been  signed  for  the  testator  by  another 
person  in  his  presence,  and  by  his  express  direction,  in  the  ab- 
sence of  the  attesting  witnesses,  the  acknowledgment  of  the  fact 
by  the  testator  in  the  hearing  of  the  witnesses  which  is  requisite, 
is  not  required  to  be  made  in  any  particular  form  of  words, 
or  any  special  manner,  but  if,  by  signs,  motions,  conduct,  or 
attending  circumstances,  the  attesting  witnesses  are  given  to  un- 
derstand by  the  testator  that  lie  acknowledges  the  signature 
thereto  as  his,  and  the  instrument  itself  as  his  will,  it  is  suffi- 
cient." 

Further : 

**The  fact  of  such  signing,  and  the  authority  to  sign,  when 
done  in  the  absence  of  the  attesting  witesses,  may  be  shown  by 
the  acknowledgment  to  the  witnesses,  or  by  other  competent 
testimony,  or  may  be  presumed  from  the  facts  and  circumstances 
of  the  case," 

It  is  perfectly  evident  that  the  "acknowledgment  of  the  sig- 
nature,'' as  required  in  this  decision  is  made  prominent  because 
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the  subscription  was  by  the  hand  of  another  than  the  hand  of 
the  testator  himself. 

If  the  Supreme  Court,  in  1897,  in  the  case  of  Keyl  et  al  v. 
Feuchter  et  al,  56  Ohio  St.,  424,  intended  to  modify  or  over- 
rule these  decisions,  they  would  certainly  have  so  stated,  but,  on 
the  contrary,  they  did  not  attempt  to  modify  or  overrule,  but 
reaffirmed  these  decisions  by  referring  thereto  at  the  end  of  the 
decision,  in  support  thereof. 

It  is  a  well  settled  doctrine  of  law  that,  where  a  case  is  to 
be  determined  by  a  pure  legal  rule,  to  be  deduced  from  the  in- 
terpretation of  a  statute,  it  is  the  duty  of  court  to  wisely  dis- 
criminate, and  keep  constantly  in  view  the  particular  facts  con- 
stituting the  cause  of  action,  or  defen>se,  to  which  the  statute 
is  applicable.  There  is  another  ancient  doctrine  of  the  law 
which  has  inhered  in  the  administration  of  the  common  law  in 
respect  to  wulls  from  time  immemorial.  That  maxim  is,  that 
the  law  abhors  intestacy.  No  student  can  review  that  great  body 
of  judicial  history  in  the  administration  of  the  law  of  wills, 
without  being  most  forcibly  impressed  with  the  force  and  effect 
of  this  doctrine  of  the  sacredness  and  importance  of  the  will  as 
a  dispositive  instrument,  in  the  settlement  of  estates.  It  is  true, 
as  suggested  by  counsel,  that  the  right  to  make  a  will,  by  the 
owner  of  property,  is  not  a  natural  or  inherent  right,  but  is 
founded  upon  municipal  law.  And  it  is  true  that  in  the 
mode  of  exercising  this  legal  privilege,  the  statute  prescribed 
must  be  substantially  observed  and  followed.  But  it  has  never 
been  a  sound  doctrine  that  these  technical  formalities  and  minute 
requirements  in  regard  to  forms,  should  be  in  every  case  liter- 
ally complied  with. 

It  was  found  in  a  very  early  day  that  the  courts,  in  con- 
struing the  statute  in  England,  that  a  will  should  be  sigmed  at 
the  foot  or  end  thereof,  had  fallen  into  a  too  close  and  c  itical 
course  of  action  to  w^ork  out,  in  every  case,  exact  justice,  and 
preserve  the  testamentary  privilege.  Consequently,  fif- 
teen or  sixteen  years  after  the  enactment  of  the  English  Law 
of  Wills,  1st  Victoria,  Chapter  24,  an  amended  statute  was  en- 
acted, defining  the  meaning  of  ** signing  at  the  foot  or  end." 
The  court  may  be  pardoned  for  quoting  this  amendatory  act. 
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It  clearly  illustrates  the  futility  of  attempting  to  follow,  with 
literal,  punctilious  exactness  in  the  interpretation  of  these  for- 
malities, the  exact  letter  of  the  statute.  The  Parliainent  of  Eng- 
land enacted  the  following : 

*'If  the  signature  shall  be  so  placed  at,  or  after,  or  fo'lowin? 
or  under,  or  beside,  or  opposite  to,  the  end  of  the  will,  that  it 
fihall  be  apparent  on  the  face  of  the  will  that  the  testator  in- 
tended to  give  effect,  by  such  signature,  to  the  writing  signed 
as  his  will,  and  that  no  such  will  shall  be  affected  by  the  cir- 
cumstances that  the  signature  shall  not  follow  or  be  immedi- 
ately after  the  foot  or  end  of  the  will,  or  by  the  circumstance 
that  a  blank  space  shall  intervene  between  the  concluding  word 
and  the  signature,  or  by  the  circumstance  that  the  signature 
shall  be  placed  among  the  words  of  the  testimonium  clause,  or 
of  the  clause  of  attestation,  either  with  or  without  a  blank  space 
intervening,  or  shall  follow,  or  be  after,  or  under  or  beside  the 
names  of  one  or  more  of  the  subscribing  witnesses,  or  by  the 
circumstance  that  the  signature  shall  be  on  a  side  or  page  or 
other  portion  of  the  paper  or  papers  containing  the  will,  whereon 
no  clause  or  paragraph  or  disposing  part  of  the  will  shall  be 
written  above  the  signature,  or  by  the  circumstance  that  there 
shall  appear  to  be  sufficient  space  on  or  at  the  bottom  of  the 
preceding  side  or  page,  or  other  portion  of  the  same  paper,  on 
which  the  will  is  written,  to  contain  the  signature,"  etc.  (Un- 
derbill on  the  Law  of  Wills,  par.  184.) 

Now,  in  the  case  at  bar,  for  the  admission  of  Mrs.  Nicholson's 
will  to  probate,  nothing  more  is  required,  according  to  our  sys- 
tem of  procedure,  than  that  a  fair  prima  facie  case  should  be 
made.  First,  that  the  testatrix  was  of  full  age,  of  sound  mind 
and  memory  and  was  free  from  restraint;  and  second,  that  the 
paper-writing  propounded  was  in  writing;  third,  is  signed  at 
the  end  thereof  by  her,  and  attested  and  subscribed  in  her 
presence  by  two  or  more  competent  witnesses  who  saw  the  tes- 
tatrix subscribe,  or  hear  her  acknowledge  the  same.  Upon 
all  these  points,  the  court  is  prevented  from  hearing  any  ad- 
verse testimony.  The  case  rests  entirely,  therefore,  upon  thf 
testimony  of  the  two  attesting  witnesses,  and  the  circumstances 
which  are  brought  into  view  through  their  testimony.  This 
proceeding  is  in  no  sense  adversary,  but  is  entirely  ex  parte. 
The  judgment  of  the  probate  court  upon  this  application  is,  in 
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Ao  sense,  conclusive,  and  thus  viewing  the  legal  attitude  of  the 
matter,  it  only  remains  to  very  briefly  call  attentioo  to  the  facts 
established  by  the  evidence. 

One  indubitable  fact  is  conclusively  shown:  That  Mrs.  Ar- 
minda S.  Nicholson  intended  to  die  testate,  and  not  intestate. 
The  strong  testamentary  disposition  was  manifested  in  the  fact 
that  this  was  at  least  the  third  attempt  made  to  execute  a  will 
disposing  of  her  affairs.  She  was  at  that  period  of  life  when 
the  testamentary  habit  is  very  prevalent.  Her  estate  was  situ- 
ated in  such  a  way,  and  the  objects  of  her  bounty  were  so  re- 
lated to  her  estate  and  to  her,  and  her  disposition  was  such,  in 
regard  to  the  uses  to  which  her  property  should  be  devoted,  that 
in  all  these  respects  a  testamentary  disposition  was  preferable 
to  the  disposition  which  the  law  makes  in  the  statutes  of  descent 
and  distribution.  There  never  was  manifested  a  stronger  in- 
tent in  any  case  to  have  her  will  operate  in  the  distribution  and 
settlement  of  her  estate.  She  stated  to  these  witnesses  that  she 
had  ^^made  same  changes  in  her  disposition,  so  that  if  anything 
should  happen  to  her,  at  her  age,"  and  possibly  precarious  con- 
dition of  health,  ^^  there  would  he  no  confusion  or  disturbance 
in  the  administration  of  her  estate.'^  What  more  could  she 
have  said  which  would  have  enlightened  these  attesting  wit- 
nesses on  the  subject  of  the  transaction  that  occurred  at  their 
house  on  the  6th  of  June,  1903  f  She  took  pains  to  call  upon 
them  for  their  services  twice,  the  last  time  bringing  this  paper 
with  her.  These  are  strong  points  in  favor  of  the  fact  that 
the  witnesses  understood,  and  Mrs.  Nicholson  most  strenuously 
intended  that  what  she  did  on  that  day  should  be  operative  in 
the  settlement  of  her  estate  after  her  death. 

Then  I  think,  while  it  is  not  the  duty  of  the  court,  on  an  ap- 
plication to  probate  a  will,  to  undertake  to  construe  it,  nor, 
perhaps,  to  ascertain  whether  it  is  a  rational,  or  ofScious  and 
irrational  disposition,  it  is  not  improper,  I  believe,  to  say  that 
her  own  brothers,  next  of  kin,  are  not  forgotten  in  this  will  by 
any  means.  One  of  them,  the  eldest,  I  believe,  is  honored  in 
her  confidence  by  being  made  executor,  and  all  of  them,  or 
their  children,  receive  benefits  under  this  will,  the  bulk  of  the 
estate  being  bequeathed  to  blood  relatives. 
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The  final  and  vital  question  in  this  matter,  and  one  upon 
which  the  court  has  had  the  most  diflBculty,  is  the  question  of 
whether  this  will  was  ^^ signed  at  the  end''  by  Arminda  S.  Nich- 
olson. She  did  no  writing  in  the  presence  of  these  witnesses. 
They  both  testify  that  they  did  not  observe  her  signature ;  that 
the  paper  writing  was  folded  in  such  a  way  that  they  could  not, 
without  effort,  see  whether  she  had  signed  the  paper  or  not.  The 
manner  in  which  she  requested  them  to  subscribe  the  paper  was 
substantially  as  follows:  They  had  signed  some  previous  paper 
as  a  will,  and  on  the  supposition  that  they  remembered  that, 
she  stated  to  them  that  she  had  made  some  changes  in  her  dis- 
position, and  asked  them  again  to  sign  *Hhe  paper.'*  They 
were  both  perfectly  cognizant,  and  mentally  apprehended  the 
fact  that  they  were  subscribing  and  attesting  a  will,  and  not 
any  other  document.  These  witnesses,  therefore,  were  in  a 
proper  frame  of  mind  and  apprehension  to  justify  the  fact  of 
attestation.  Her  name  is  written  at  the  end  of  this  paper,  but 
so  placed  as  to  be  within  a  space  in  the  printed  attestation  clause, 
immediately  under  a  dotted  line  designed  for  the  signature,  and 
under  a  black  line  drawn  across  the  paper  over  the  printed  form 
for  the  attestation  clause.  I  have  already  stated  that  every 
word  written  with  a  pen  in  this  paper,  except  the  signatures 
and  residences  of  the  attesting  witnesses,  is  in  the  handwriting 
of  the  testatrix,  and  her  name  following  these  words,  **the  fore- 
going instrument  was  signed  by  the  said  Arminda  S.  Nichol- 
son,'* etc.,  is  written  in  her  own  handwriting,  and  by  every 
presumption  of  law  was  there  at  the  time  of  the  subscription 
and  attestation  by  these  attesting  witnesses. 

It  is  a  verj'-  frequent  thing,  according  to  my  experience  here, 
for  persons  signing  papers  which  are  partly  printed  on  blank 
forms,  to  misunderstand  the  proper  location  for  their  signature. 
Oftentimes  where  a  jurat  is  printed  upon  a  form,  the  person 
signing  the  affidavit,  or  application,  will  sign  where  the  ofllcer's 
signature  should  be,  unless  specially  directed. 

The  result  of  my  finding  in  this  matter  is  not  at  all  conclusive, 
and  is  not  reached  without  grave  doubt,  but  from  this  evidence, 
and  from  what  the  court  conceives  to  be  the  proper  conception 
of  the  statutes  and  their  interpretation  by  the  Supreme  Court, 
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the  name  of  ** Arminda  S.  Nicholson,"  fonnd  in  the  attesting 
clause  at  the  end  of  this  will,  was  by  her  placed  there,  or  was 
at  least  adopted  by  her  as  her  signature  at  the  time  of  the  sub- 
scription and  attestation  of  the  instrument,  and  was  in  the 
same  condition  that  it  is  now  at  the  time  of  the  subscription 
and  attestation  by  the  witnesses,  and  that  they  could  have  seen 
it  if  they  had  desired,  as  it  was  subject  to  their  view  and  in- 
spection. While  they  say  the  paper  was  folded  in  such  a  way 
that  they  did  not  see  it,  there  was  no  attempt  on  the  part  of 
Mrs,  Nicholson  to  exclude  them  from  a  view  of  her  signature. 
And  the  matter  of  adopting  the  name  already  written  by  the 
testatrix  as  her  signature  is  not  without  judicial  authority. 
In  Section  313  of  Schouler  on  Wills,  I  find  the  following  lan- 
guage: 

*' Whatever  the  local  position  of  the  signature  by  statute 
permission,  the  true  principle  is,  that  it  must  have  been  placed 
there  with  the  design  of  finally  authenticating  the  instrument, 
no  further  signature  on  the  maker's  part  being  contemplated. 
A  name  originally  written  without  such  final  design  may,  it 
is  true,  have  that  final  effect  afterwards,  by  the  testator's  sub- 
sequent adoption  of  the  signature  as  his  final  one;  and  such 
would  probably  be  presumed  his  intention  if  he  acknowledged 
the  instrument  as  his  will  to  the  attesting  witnesses  without 
alluding  to  any  further  act  of  signing."  (Schouler  on  Wills, 
paragraph  313;  1  Jarman  on  Wills,  79). 

As  a  matter  of  course,  if  Mrs.  Nicholson  intended  to  make 
ber  signature  and  subscription  to  the  will  in  "the  presence  of 
these  witnesses,  and  neglected  or  failed  to  do  so  by  oversight, 
haste,  or  inadvertance,  the  will  would  not  have  been  properly 
signed,  but  it  would  be  a  violent  conclusion,  and  against  the 
reasonable  presumptions  of  fact,  to  say  that,  having  taken  the 
care  and  pains  to  go  to  a  neighbor's  house,  stating  to  them  that 
she  was  fixing  her  affairs  so  that  there  should  be  no  confusion  if 
anything  happened  to  her,  and  asking  them  to  sign  as  witnesses, 
a  paper,  she  intended  afterwards  to  sign  her  name  out  of  the 
presence  of  these  witnesses,  and  especially  would  such  conclu- 
sion be  unreasonable  in  view  of  the  fact  that,  for  a  long  time 
afterwards,  she  sacredly  preserved  the  paper,  and  it  was  found 
unchanged  among  her  valuable  documents  after  her  death.    As 
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has  been  well  said  in  argument,  it  would  be  unreasonable  to 
presume  that  a  woman  of  the  intelligence  of  Mrs.  Nicholson 
would  not  suppose  that  a  signature  to  her  will  was  essential. 
For  these  reasons,  as  already  stated,  the  sounder  view  is  to  con- 
clude that  Mrs.  Nicholson  had  already  signed  the  paper  at  the 
end  of  the  will,  but  less  than  one-fourth  of  an  inch  below  the 
place  designed  for  the  signature,  intending  to  authenticate  the 
will  by  her  genuine  signature.  There  is  but  little  reason  to 
doubt  that  she  understood  and  intended  that  the  manner  in 
which  the  paper  was  dealt  with  at  the  residence  of  the  wit- 
nesses, was  the  final  and  concluding  act  in  the  authentication 
of  her  will. 

The  court,  therefore,  in  conclusion  does  find  that,  at  the  time 
of  the  execution  of  this  will,  the  testatrix,  Arminda  S.  Nichol- 
son, was  of  full  age,  of  sound  mind  and  memory,  and  free  from 
restraint,  and  that  the  paper  writing  dated  the  6th  day  of  June, 
1903,  was  duly  and  legally  subscribed  and  attested,  executed 
and  acknowledged,  and  is  her  last  will  and  testament,  and  en- 
titled to  probate  and  record  in  this  court. 

M.  B.  and  H,  H.  Johnson,  R.  V.  Sears,  Charles  K.  Arter  and 
Smith  &  Taft,  for  the  proponents. 

Thomas  Beer  and  Cyrus  Sears,  for  the  protestants. 
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ELECTION  CUESSINC  CONTESTS  ARE  WAGERS. 

[Ck>mmon  Pleas  Court  of  Hamilton  County.] 

Louis  P.  Hobing  v.  The  Enquireb  Company. 

Decided,  May,   1904. 

Woffers — Election  Oueaaing  Contests  in  Violation  of  Bection  4269 
Against  Wagers, 

An  alleged  profit  sharing  contest,  gotten  up  by  a  newspaper,  wherein 
110,000  is  offered  as  a  prize  to  the  person  who  can  estimate  the 
exact  vote  which  will  be  cast  for  the  secretary  of  state  at  the 
election  November  1,  1902,  for  the  privilege  of  making  which  esti- 
mate the  person  pays  fifty  cents,  is  only  a  wager  between  the 
newspaper  and  the  other  party,  and  is  in  violation  of  Section  4269, 
Revised  Statutes.  A  petition  alleging  that  the  plaintiff  paid  his 
fifty  cents  to  the  newspaper  under  such  an  arrangement,  and  made 
the  correct  estimate  and  is  therefore  entitled  to  the  prize  of  |10,* 
000,  is  demurrable,  because  the  transaction  was  a  bet  The  plaint- 
iff is  not  even  entitled  to  recover  back  his  fifty  cents  in  this  suit, 
because  the  common  pleas  court  has  no  Jurisdiction  in  suits  for  that 
amount,  although  under  Section  4270  the  loser  may  recover  money 
lost  on  account  of  a  wager. 

lilTTLiEFORD^  J. 

The  petition  in  this  case  reads  as  follows : 

"The  defendant  is  a  corporation  duly  organized  and  doing 
business  under  the  laws  of  the  state  of  Ohio. 

**  During  the  month  of  September,  1902,  the  defendant  was  en- 
gaged in  conducting  a  profit  sharing  contest,  and  at  different 
times  offered  various  prizes  to  be  awarded  to  the  person  or  per- 
sons who  should  make  the  nearest  estimate  or  who  should  es- 
timate exactly  the  vote  which  would  be  cast  for  Secretary  of 
State  of  Ohio  at  the  election  to  be  held  on  the  4th  day  of  No- 
vember, 1902. 

**  While  said  contest  was  in  progress,  and  prior  to  the  16th  day 
of  September,  1902,  to-wit,  on  the  10th  day  of  September,  1902, 
the  defendant  offered  a  special  prize  of  $10,000  to  any  one  who 
should,  after  becoming  a  subscriber  to  the  daily  Enquirer,  be- 
tween the  7th  day  of  September,  1902,  and  the  1st  day  of  Novem- 
ber,  1902,  upon  the  payment  of  fifty  cents  to  defendant  for  the 
privilege  of  each  estimate,  estimate  the  exact  vote  which  would 
be  cast  for  Secretary  of  State  of  the  State  of  Ohio  at  the  afore- 
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said  election  to  be  held  on  the  4th  day  of  November,  1902 ;  and 
said  offer  was  made  through  the  medium  of  the  advertising  col- 
umns of  the  Cincinnati  Enquirer,  a  daily  newspaper  owned  and 
conducted  by  the  defendant. 

*  *  In  pursuance  of  the  aforesaid  offer  of  the  defendant,  and  in- 
tending to  bring  himself  within  the  terms  thereof,  on  the  16th  day 
of  September,  1902,  the  plaintiff  became  a  subscriber  to  the  daily 
Enquirer,  taking  out  his  subscription  in  the  name  of  **  Henry 
Hobing,"  and  on  the  25th  day  of  September,  1902,  while  plaint- 
iff remained  such  subscriber,  and  in  pursuance  of  the  offer  of 
defendant  as  above  set  forth,  and  intending  to  take  advantage 
thereof,  and  in  conformity  with  all  the  rules  of  the  aforesaid 
contest,  the  plaintiff  estimated,  in  the  aforesaid  name  of  **  Henry 
Hobing,"  the  exact  vote  which  was  subsequently  cast  for  Secre- 
tary of  State  of  the  State  of  Ohio  at  the  election  held  on  the 
4th  day  of  November,  1902. 

**The  defendant  has  never  paid  nor  offered  to  pay  to  plaintiff 
the  amount  of  said  prize  of  $10,000  offered  as  aforesaid,  nor  any 
part  thereof,  but  has  refused  so  to  do,  although  plaintiff,  on  the 
27th  day  of  March,  1903,  and  on  several  other  occasions  prior 
thereto,  has  demanded  of  defendant  the  payment  of  said  special 
prize  of  $10,000. 

**  Wherefore  plaintiff  prays  judgment  against  defendant  in  the 
sum  of  $10,000,  together  with  interest  from  the  4th  day  of  No- 
vember, 1902,  and  for  his  costs  expended  therein." 

In  the  case  of  Stevens  v.  Enquirer,  13  0.  D.,  235,  decided  No- 
vember 7,  1902,  by  the  Superior  Court  of  Cincinnati,  it  was  held 
that  this  very  arrangement  did  not  violate  any  statute  of  Ohio. 
In  that  case  the  plaintiff  sued  for  his  fifty  cents  back,  and  also 
prayed  that  a  receiver  be  appointed  to  take  possession  of  the 
fund  then  in  possession  of  the  defendant.  In  a  long  and  well 
considered  opinion.  Judge  Rufus  B.  Smith,  sitting  in  special 
term,  held  that  the  action  was  not  within  the  jurisdiction  of  the 
superior  court,  because  the  suit  was  for  only  fifty  cents,  and  that 
for  this  reason,  as  well  as  for  some  others,  a  demurrer  to  the 
petition  ought  to  be  sustained;  but  so  far  as  the  ** guessing  con- 
test" itself  was  concerned,  the  learned  court  held  that  such  a 
transaction  was  not  within  the  condemnation  of  the  statutes 
of  Ohio  against  lotteries,  gambling,  wagering  or  betting. 

This  case  was  taken  to  general  term,  and  there  the  decision  of 
the  learned  judge  sitting  in  special  term  was  aflSrmed ;  but  two  of 
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the  three  members  of  the  bench  sitting  in  general  term  affirmed 
the  decision  solely  because  the  amount  sued  for  was  not  within 
the  jurisdiction  of  the  superior  court,  and  both  expressed  the 
opinion  that  the  transaction  was  illegal.  No  opinion  was  handed 
down  by  the  general  term,  but  Judge  Dempsey,  one  member  of 
the  bench,  expressed  the  opinion  that  the  so-called  guessing  con- 
test was  a  scheme  of  chance;  while  the  writer  of  this  opinion, 
who,  as  a  common  pleas  judge,  was  sitting  as  one  of  the  bench 
in  general  term,  expressed  the  opinion  that  the  transaction  was 
a  bet. 

The  opinion  expressed  then  that  the  transaction  was  a  bet  is 
still  the  opinion  of  this  court.    It  will  not  be  worth  while  now 
to  write  an  extended  opinion,  beonuse  that  case  is  now  pending 
in  the  Supreme  Court  of  Ohio ;  but  it  seems  to  this  court  that 
in  this  transaction  the  plaintiff  bet  fifty  cents  that  he  could  do 
a  thing,  and  the  defendant  bet  ten  thousand  dollars  that  he 
could  not — ^the  defendant  to  be  Ihe  stakeholder.    The  demurrer 
in  this  case  has  been  submitted  without  argument  and  without 
authorities,  and  the  court  will  not  undertake  to  cite  any  cases, 
but  the  court  has  a  list  of  authorities  which  were  cited  in  the 
case  before  the  general  term  of  the  superior  court  by  counsel 
engaged  in  that  case.     The  able  counsel  for  the  defendant  in 
this  case  was  also  counsel  for  the  defendant  in  that  case;  and 
while  he  now  thinks  this  petition  demurrable,  there  were  a 
number  of  cases  cited  by  him  in  the  other  trial  which  gave 
reasons  for  holding  that  various  transactions  which  appear  on 
their  face  to  be  wagers  were  not  in  fact  wagers.    For  instance, 
it  was  held  in  81  N.  Y.,  532,  549,  and  some  other  cases  cited 
then,  that  if  the  money  paid  in  by  the  plaintiff  and  others  goes 
into  the  general  treasury  of  the  corporation  pending  the  out- 
come of  the  event  which  is  to  decide  the  ownership  of  the  money, 
instead  of  being  put  into  a  separate  place  by  itself,  then  the 
transaction  is  not  a  wager;  and  there  were  some  other  distinc- 
tions equally  as  fine  made  by  counsel  in  that  case  as  distin- 
guishing between  wagers  and  what  were  called  leptimate  trans- 
actions which  seem  to  be  very  like  wagers.    But  this  court  has 
never  been  able  to  see  that  any  weight  ought  to  be  attached  to 
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such  distinctions;  and  furthermore,  it  is  the  opinion  of  this 
court  that  in  cases  like  we  have  here,  it  is  not  the  province  of  a 
court  of  justice  to  search  for  subtle  reasons  for  holding  that 
the  transaction  is  a  legal  one. 

The  demurrer  will  be  sustained,  on  the  ground  that  this 
transaction  is  a  wager  between  the  plaintiff  and  defendant,  and 
is  in  violation  of  Section  4269,  Revised  Statutes.  The  plaintiff 
is  not  even  entitled  to  recover  back  his  fifty  cents,  because  the 
common  pleas  court  has  no  jurisdiction  in  suits  for  that  amount, 
although,  under  Section  4370,  a  loser  may  recover  money  lost 
on  account  of  a  wager. 

Norwood  J.  Utter,  for  plaintiff. 

Alex.  Murry,  Jr.,  for  defendant. 


RES  JUDICATA. 

[Common  Pleas  Court  of  Hamilton  County.] 

EmujY  Barr  v.  Chester  M.  Poor,  Executor.  • 

Decided,  May,  1904. 

Res  Judicata — Not  Available  as  a  Defense — Where  the  Former  Bill 
was  Dismissed  for  Specific  Objection  on  Demurrer. 

In  a  suit  on  a  contract  not  to  be  performed  within  one  year,  but  alleged 
to  have  been  in  writing,  a  former  judgment  between  the  same  par- 
ties upon  the  same  contract  can  not  be  pleaded  in  bar,  where  it 
appears  that  the  petition  in  the  former  suit  alleged  that  the  con- 
tract was  verbal  and  the  dismissal  was  on  demurrer,  and  solely  on 
the  ground  that  the  contract  was  alleged  to  be  verbal. 

Swing,  J. 

Heard  on  demurrer  of  defendant  to  reply  of  plaintiff. 

Plaintiff  sues  on  a  contract  not  to  be  performed  within  one 
year,  but  alleged  to  be  in  writing.  Defendant  for  amended  an- 
swer alleges  in  bar  a  former  judgment  for  the  defendant  in  a 
former  action  between  the  same  parties,  upon  the  same  con- 
tract, except  that  the  petition  in  the  former  action  alleged  that 
the  contract  was  verbal.  Plaintiff  for  reply  to  the  answer  admits 
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the  former  judgment  between  the  same  parties  on  the  same 
contract,  but  says  that  the  petition  in  the  former  action  alleged 
that  the  contract,  which  was  one  not  to  be  performed  within  one 
year,  was  verbal,  and  alleges  that  a  demurrer  was  filed  to  said 
former  petition,  which  demurrer  was  general  in  form,  but  was 
sustained  solely  on  the  ground  that  the  petition  alleged  that 
the  contract  was  verbal,  and  that  plaintiff,  not  desiring  to  plead 
further,  judgment  was  entered  for  the  defendant— **  that  he 
go  hence  without  day  and  recover  from  the  plaintiff  his  costs 
and  without  record.'' 

To  this  reply  the  defendant  in  this  case  demurs,  raising  the 
question  of  res  judicata.  Is  the  judgment  in  the  former  action 
a  bar  to  this  action  f  Is  the  plea  of  res  judicata  good  in  this 
casef 

American  &  English  Encyclopedia  of  Law,  2d  Edition,  page 
794: 

''Judgment  Must  be  on  the  Merits.  It  is  also  necessary  ia 
order  to  support  a  plea  of  res  judicata  that  the  former  judg- 
ment should  have  been  rendered  upon  the  merits  of  the  oon- 
troversQr." 

Heaton  v.  Heldredge,  56  0.  S.,  87,  98,  100,  101 : 

''The  language  of  the  statute  under  consideration  (Section 
4199  of  the  Revised  Statutes— Statute  of  Frauds)  that  no 
action  shall  be  brought  on  any  agreement  therein  mentioned, 
unless  it  or  some  memorandum  or  note  thereof  is  in  writing 
and  signed  by  the  party  to  be  charged,  fairly  imports  that  the 
agreement  precedes  the  written  memorandum  and  may  exist 
as  a  complete  and  valid  agreement,  independent  of  the  writing. 
And  it  seems  clear  that  such  a  statutory  regulation  prescrib- 
ing the  mode  or  measure  of  proof  necessary  to  maintain  an 
action  or  defense,  pertains  to  the  remedy  and  constitutes  a  part 
of  the  procedure  of  the  forum  in  administering  the  remedy." 

Black  on  Judgments,  Volume  2,  Section  693 : 

"The  general  rule  is  that  a  former  judgment  will  not  operate 
as  a  bar  upon  a  subsequent  suit  upon  the  same  cause  of  action 
unless  the  proceeding  and  judgment  in  the  first  case  involved 
an  investigation  or  afforded  full  legal  opportunity  for  an  in- 
vestigation and  determination  of  the  merits  of  the  suit." 
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Grotenkemper  v.  Carver,  4  Lea  (Tennessee  Reports),  375,  380^ 
382,  syllabus: 

"A  decree  upon  a  demurrer,  if  upon  the  merits,  is  as  con* 
elusive  as  though  the  facts  set  forth  in  the  bill  were  admitted 
by  the  parties  or  established  by  evidence,  and  is  conclusive  of 
everything  necessarily  determined  thereby.  But  if  the  court 
merely  decided  that  the  complainant  has  not  stated  facts  suffi- 
cient to  constitute  a  cause  of  action,  or  that  the  bill  is  liable  to 
specific  objection,  such  decision  does  not  extend  to  any  issue 

not  before  the  court  on  the  hearing  of  the  demurrer.'* 

« 

On  page  380: 

**If,  however,  the  court  decides  that  the  complainant  has  not 
stated  facts  sufficient  to  constitute  a  cause  of  action,  or  that 
the  bill  is  otherwise  liable  to  any  specific  objection  urged 
against  it  upon  demurrer,  such  decision  does  not  extend  to  any 
issue  not  before  the  court  on  the  hearing  of  the  demurrer.  It 
leaves  the  complainant  at  liberty  to  present  his  case  so  cor- 
rected in  form  or  substance  as  to  be  no  longer  vulnerable  to 
attack  made  upon  it  in  a  former  suit." 

Page  382: 

**The  dismissal  of  a  bill  for  the  specific  performance  of  a 
contract  for  the  sale  of  land  alleged  to  be  in  parol,  upon  a  de- 
murrer relying  on  the  statute  of  frauds,  would  be  no  bar  to  a 
bill  on  precisely  the  same  contract  alleged  to  be  in  writing.'* 

This  last  paragraph  seems  directly  in  point  in  this  case.  The 
court  say  further  on  the  same  page: 

*'The  efiPect  of  a  dismissal  of  a  bill  on  demurrer  turns  upon 
the  issue  made,  and  the  apparent  conflict  in  the  decisions  will 
in  a  great  measure  disappear  when  the  cases  are  critically  ex- 
amined to  ascertain  the  exact  point  decided." 

It  is  clear  from  the  allegations  of  the  reply,  admitted  by  the 
demurrer  thereto,  that  the  former  case  was  not  heard  upon  its 
merits,  but  that  the  demurrer  to  the  petition  in  that  case  was 
decided  solely  on  the  ground  that  the  petition  alleged  that  the 
contract  sued  upon  was  verbal. 

The  question  raised,  argued  and  decided  upon  the  demurrer^ 
in  the  language  of  our  Supreme  Court  quoted  above  (56  0.  S., 
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100-101),  "pertains  to  the  remedy  and  constitutes  a  part  of  the 
procedure  of  the  forum  in  administering  the  remedy." 

I  have  considered  whether  the  fact  that  the  demurrer  in  the 
former  action  was  general,  and  that  the  record  does  not  show 
that  the  case  was  submitted  and  decided  solely  upon  the  ques- 
tion of  the  statute  of  frauds,  would  affect  the  case.  In  the 
case  of  Grotenkemper  v.  Carver,  4th  Lea  (Tennessee),  above 
cited,  page  318,  the  court  say: 

*'If  the  demurrer  is  general,  and  the  decree  only  a  simple 
dismissal,  the  inclination  of  the  courts  has  been,  in  some  in- 
stances, to  find  that  it  might  have  gone  off  upon  a  question  of 
jurisdiction  or  form,  and  not  on  the  merits  so  as  to  bar  a  new 
suit" 

The  court  cite  Lore  v.  Truman,  10  0.  S.,  45  and  other  cases. 
The  syllabus  in  Lore  v..  Truman: 

**1.  Where  a  judgment  or  decree  is  relied  on  by  way  of  evi- 
dence as  conclusive  per  se  between  the  parties  in  a  subsequent 
suit,  it  must  appear  by  the  record  of  the  former  suit  that  the  par- 
ticular controversy  sought  to  be  precluded  was  therein  neces- 
sarily tried  and  determined. 

*'2.  Where,  in  an  action  at  law,  a  former  decree  in  chan- 
cery dismissing  a  bill  generally  is  relied  on  as  an  estoppel  per 
se  as  to  matter  set  up  in  said  bill,  and  it  appears  from  the 
record  that  the  said  bill  in  chancery  may  as  well  have  been 
dismissed  for  want  of  jurisdiction,  such  decree  of  general  dis- 
missal does  not  per  se  estop  the  plaintiff  therein  from  proving 
in  a  suit  at  law  the  matter  relied  on  in  the  bill  as  a  ground  of 
equitable  relief." 

The  court  in  the  opinion  quote,  page  54,  from  Phillips'  Evi- 
dence, 845,  as  follows: 

"That  where  a  judgment  (or  decree)  is  relied  on  by  way  of 
evidence  as  something  conclusive  per  se  between  the  parties, 
it  must  appear  from  the  record  of  the  prior  suit  that  the  par- 
ticular controversy  so  sought  to  be  precluded  was  there  neces- 
sarily tried  and  determined.  In  other  words,  if  in  such  case 
the  former  record  clearly  shows  that  the  judgment  to  which 
this  effect  is  ascribed  could  not  have  passed  without  deciding 
the  particular  matter,  it  will  be  considered  as  having  settled 
that  matter  for  all  future  actions;  but  otherwise  not."  Rod- 
gers  v.  Libbey,  35  Maine,  200 ;  Evans  v.  Beck,  11  Georgia,  265. 
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See  also  Herman  on  Estoppel  and  Res  Adjudicata,  Section 
111,  where  the  rule  is  clearly  stated  that  if  the  judgment  in  the 
former  action  was  general,  but  in  fact  only  one  of  several  vital 
matters  was  ** directly  in  issue  and  determined,"  any  uncer- 
tainty may  **be  removed  by  extrinsic  evidence,  showing  the  pre- 
cise point  involved  and  determined/'    It  is  said: 

**So  that  when  the  grounds  of  the  judgment  appear  by  the 
record  they  must  be  proved  by  the  record  alone.  Where  the 
record  fails  to  show  the  ground  upon  which  the  judgment  therein 
was  rendered,  a  resort  must  be  had  to  the  next  best  evidence." 

In  the  present  case  the  exact  and  only  point  decided  is  al- 
leged in  the  reply  and  admitted  by  the  demurrer. 

Conclusions : 

1st.  The  judgment  in  the  former  action  was  not  upon  the 
merits. 

2d.  The  fact  that  the  judgment  was  upon  a  general  demur- 
rer will  not  make  it  a  bar  to  this  action,  where  it  is  alleged  and 
admitted  that  the  former  decison  was  solely  upon  the  ground 
that  the  contract  sued  upon  in  the  former  action  was  alleged 
to  be  verbal. 

3d.  The  judgment  on  the  demurrer  in  the  former  action  is 
not  a  bar  to  the  present  action,  an  action  on  the  same  contract, 
between  the  same  parties,  but  with  the  allegation  in  the  petition 
that  the  contract  was  in  writing. 

The  demurrer  to  the  reply  will  be  overruled. 

Hollister  &  Hollister,  for  demurrer. 

Fredk,  E,  Niederhelmdn,  contra. 
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CONTRACT  rOK  PERSONAL  SERVICES. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Elizabeth  Ll  Hatman,  Executrix,  et  al  v*  T.  C.  Campbelxj. 

Decided,  February,  1903. 

Contract — For  Personal  Services — Enforcement  of— Must  Be  Mutuality 
of  Right. 

1.  A  contract  for  personal  seryices  will  not  be  spedflcally  enforced. 

2.  There  must  be  a  mutuality  of  right  or  there  can  be  no  specific  per- 

f ormance. 
8.  Where  the  contract  can  not  be  specifically  enforced  as  a  whole,  It 
-will  not  be  enforced  in  part,  unless  the  stipulations  sought  to  be 
enforced  clearly  and  distinctly  appear  by  the  contract  to  stand  by 
themselves  independent  of  and  wholly  unaffected  by  any  others. 

Smith,  J. ;  Dempsey,  J.,  and  Ferris,  J.,  concur. 

The  action  below  was  by  T.  C.  Campbell  against  the  heirs 
of  C.  T.  Hayman,  to  specifically  enforce  the  following  contract : 

Cincinnati,  Ohio,  December  15,  1900. 

"This  agreement  entered  into  this  fifteenth  day  of  December, 
1900,  between  C.  T.  Hayman  and  T.  C.  Campbell,  witnesseth 
that, 

"Whereas,  Charles  T.  Hayman  entered  into  a  memorandum 
agreement  in  the  following  words  and  figures,  to-wit: 

Cincinnati,  Ohio,  November  15,  1898. 

"We,  or  either  of  us  hereby  agree  to  deed  to  George  Camp- 
bell or  his  assigns  all  real  estate  deeded  to  Charles  T.  Hayman 
from  George  Campbell  and  Elizabeth  Miller,  upon  payment  of 
any  and  all  notes  bearing  the  signature  of  George  Campbell, 
with  six  per  cent,  interest  added  thereto  from  date  of  said  note 
or  notes.  And  Charles  T.  Hayman  is  to  receive  ten  per  cent, 
from  all  rents  from  above  mentioned  property  or  property  that 
may  hereafter  be  assigned  to  Charles  T.  Hayman  from  same 
party  or  parties,  or  any  party  other  than  the  above  named, 
which  George  Campbell  shall  cause  to  be  deeded  to  Charles  T. 
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Hayxnai)  for  collecting  said  rents  and  looking  after  the  general 
interest  of  the  property  so  conveyed  from  Goerge  Campbell, 
Elizabeth  Miller  or  others,  as  above  mentioned. 

"(Signed)  Charles  T.  Hatman. 

"Elizabeth  L.  Hatman. 
"Oeorge  Campbell." 

« 

"And  whereas  in  pursuance  of  the  above  memorandum  the 
said  C.  T.  Hayman  has,  from  time  to  time,  advanced  to  the 
said  Oeorge  Campbell  divers  sums  of  money,  which  in  the  ag- 
gregate with  interst  calculated  to  the  31st  day  of  December, 
1900,  amount  to  the  sum  of  eighteen  thousand,  five  hundred  and 
fifty  and  67-100  dollars   ($18,550.67),  and 

"Whereas,  the  said  Oeorge  Campbell  has  deeded  or  caused 
to  be  deeded  to  the  said  C.  T.  Hayman,  in  accordance  with  the 
above  memorandum,  the  following  property,  to-wit:  Numbers 
550  and  552  Oeorge  street;  the  said  properly  being  three  (3) 
houses  erected  on  lots  eighteen  (18)  feet  front  by  something 
over  one  hundred  feet  deep;  also  number  551  L'Hommedieu 
street,  being  a  -house  erected  on  a  lot  thirty-six*  (36)  feet  front; 
also  three  (3)  houses  and  lots  in  Cleves,  and  one  comer  lot 
two  hundred  and  ten  (210)  feet  front  by  three  hundred  (300) 
feet  deep;  and  the  following  lots  inSekitan,  numbers  12,  13, 
14,  15,  19,  21,  22,  23,  24,  25,  26,  31,  32,  33,  34,  35,  36,  37,  38, 
39,  40,  41,  42,  43,  44,  45,  46,  50,  52,  53,  54,  55,  66 ;  all  of  the 
above  lots  being  thirty  (30)  feet  front  by  one  hundred  and 
twenty-five  (125)  feet  deep,  excepting  lot  fifteen  (15)  which 
is  forty-four  and  forty-nine  one-hundred ths  (44  49-100)  feet 
front  by  on«  hundred  and  fifty  (150)  feet  deep,  together  with 
the  buildings  thereon,  and 

"Whereas,  the  equity  of  the  said  Oeorge  Campbell  in  the 
aforesaid  real  estate  having  been  by  him  sold  and  transferred 
to  T.  C.  Campbell  on  the  20th  day  of  November,  1898,  now, 
this  agreement  is  to  witness  that  the  said  C.  T.  Hayman  agrees 
to  quit-deed  to  the  said  T.  C.  Campbell  all  of  his  right,  title 
and  interest  in  the  real  estate  aforesaid,  and  to  surrender  to 
said  T.  C.  Campbell  all  of  the  notes  given  by  Oeorge  Campbell 
to  the  said  C.  T.  Hayman,  aggregating  as  above  stated,  eighteen 
thousand,  five  hundred  and  fifty  and  sixty-seven  hunch^dths 
dollars  ($18,550.67)  for  the  following  consideration: 

"The  said  T.  C.  Campbell  agrees  to  release  the  said  C.  T. 
Hayman  for  all  claims  for  fees  and  services  rendered  to  the 
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said  C-  T.  Hayman  in  and  about  the  secnring  of  a  certain  in- 
debtedness of  one  J.  M.  Murphy  of  New  York,  to  the  said  C.  T. 
Hayman,  which  services  have  been  heretofore  charged  for  by 
the  said  C.  T.  Campbell  as  being  of  the  value  of  seventeen  hun- 
dred and  fifty  ($1,750)  dollars. 

"The  said  T.  C.  Campbell  further  agrees  to  assign  to  the 
said  G.  T.  Hayman  two  hundred  and  ten  (210)  shares  of  stock 
heretofore  owned  in  the  Safety  Third  Bail  Electric  Company 
by  George  Campbell,  and  by  the  said  George  Campbell  here- 
tofore transferred  to  the  said  T.  C.  Campbell,  which  stock  has 
been  heretofore  issued  by  the  Safety  Third  Rail  Electric  Com- 
pany to  C.  T.  Hayman  in  trust  for  George  Campbell;  and  also 
agrees  to  transfer  in  like  manner  as  above,  five  hundred  (500) 
shares  of  the  Safety  Third  Bail  Electric  stock  of  New  York, 
heretofore  transferred  by  J.  M.  Murphy  to  C.  T.  Hayman  for 
the  use  of  the  said  George  Campbell,  and  by  the  said  George 
Campbell  heretofore  traniaferred  by  contract  to  T.  C.  Camp- 
bell ;  and  further  to  assign  to  the  said  C.  T.  Hayman  all  of  the 
right,  title  and  interest  of  George  Campbell  in  a  contract  entered 
into  in  the  city  of  New  York  on  the  28th  day  of  October,  1899, 
between  Lauren  Ingells,  Captain  J.  M.  Murphy,  both  of  the 
city  of  New  York,  and  C.  T.  Hayman ;  whereby  the  said  Captain 
Murphy  agreed,  for  valuable  consideration,  to  transfer  and  as- 
sign shares  in  tiie  said  Safety  Third  Rail  Electric  Company  to 
the  said  Charles  T.  Hayman,  amounting  in  all  to  one  hundred 
and  sixty-six  thousand,  six  hundred  and  sixty-six  and  sixty-six 
one  hundredths  ($166,666.66)  dollars,  face  value;  of  which 
$166,666.66  there  has  been  issued  one  hundred  thousand  ($100.- 
000)  dollars,  one  thousand  (1,000)  shares,  of  which  the  five 
hundred  (5()0)  shares  above  provided  to  be  transferred  to  C. 
T.  Hayman,  have  been  issued,  leaving  unissued  on  said  contract 
sixty-six  thousand  six  hundred  and  sixty-six  and  66-100  ($66,- 
666.66)  dollars,  which  the  said  J.  M.  Murphy  now  declines  t^ 
issue  in  accordance  with  the  terms  of  the  said  contract. 

**T.  C.  Campbell  hereby  agrees  as  a  part  of  the  consideration 
herein  moving  from  him  to  the  said  C.  T.  Hayman,  to  prosecute 
the  collection  of  the  said  ($66,666.66)  sixty-six  thousand,  six 
hundred  and  sixty-six  and  sixty-six  hundredths  dollars  of  stock 
from  the  said  J.  M.  Murphy,  and  agrees  to  use  all  reasonable 
skill  and  diligence  in  the  said  collection  for  and  on  account  of 
C.  T.  Hayman,  without  any  charge  whatever  to  the  said  C.  T. 
Hayman  other  than  the  necessary  disbursements  in  the  prose- 
cution of  said  case,  and  the  securing  of  a  bond  in  said  case. 
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**  Further,  T.  C.  Campbell  agrees  to  transfer  to  said  C.  T. 
Hayman  ninety  (90)  shares  of  stock  issued  to  him  in  the  said 
Safety  Third  Rail  Electric  Company,  which  shares  have  this 
day  been  assigned  and  delivered  to  the  said  C.  T.  Hayman  by 
the  said  T.  C.  Campbell. 

**The  said  T.  C.  Campbell  further  agrees  to  cause  to  be  as- 
signed to  the  said  C.  T.  Hayman  by  written  memorandum  or 
endorsement  all  of  the  right,  title  and  interest  of  George  Camp- 
bell in  a  certain  certificate  of  indebtedness  of  the  said  Safety 
Third  Rail  Electric  Company,  amounting  to  fifteen  hundred 
($1,500)  dollars,  and  which  interest  of  George  Campbell  has 
been  heretofore  assigned  to  the  said  T.  C.  Campbell;  the  said 
certificate  being  for  fifteen  hundred  ($1,500)  dollars,  one-half 
of  the  same  belonging  to  George  Campbell,  and  the  other  half 
to  C.  T.  Hayman. 

*'T.  C.  Campbell  further  agrees  to  assign  to  C.  T.  Hayman 
a  certificate  of  indebtedness  of  the  Safety  Third  Rail  Electric 
Company  heretofore  issued  to  the  said  T.  C.  Campbell  for  five 
hundred  ($500)  dollars;  the  said  certificate  of  five  hundred 
($500)  dollars  has  this  day  been  endorsed  by  said  T.  C.  Camp- 
bell and  delivered  to  C.  T.  Hayman.  All  of  the  above  shares 
of  stock,  amounting  in  gross  to  eight  hundred  (800)  shares, 
and  the  above  certificates  of  indebtedness  amounting  in  gross 
to  twelve  hundred  and  fifty  ($1,250)  dollars,  and  the  services 
heretofore  rendered  by  T.  C.  Campbell  to  C.  T.  Hayman  of 
the  agreed  value  of  seventeen  hundred  and  fifty  ($1,750)  dol- 
lars, and  the  services  to  be  hereafter  rendered  by  the  said  Camp-, 
bell  in  the  collection  of  the  residue  of  the  stock  from  J.  M. 
Murphy,  to-wit,  sixty-six  thousand,  six  hundred  and  sixty-six 
and  sixty-six  hundredths  ($66,666.66)  dollars,  and  the  further 
sum  of  one  thousand  dollars  ($1,000)  in  cash  as  hereinafter 
provided,  is  accepted  in  full  by  the  said  C.  T.  Hayman  for 
any  and  all  claims  of  his  against  the  said  George  Campbell; 
and  C.  T.  Hayman  agrees  that  the  interest  heretofore  held  by 
George  Campbell  in  the  livery  stable  conducted  at  Nos.  332 
and  334  West  Seventh  street,  and  the  one-fourth  (1-4)  interest 
held  by  George  Campbell  in  the  Greensburg,  Indiana,  chair 
factory,  a  business  which  is  now  conducted  under  the  name 
of  Charles  T.  Hayman  &  Co.,  together  with  his  one-half  interest 
in  a  certain  collection  in  Bridgeport,  Conn.,  for  two  thousand 
($2,000)  dollars,  may  be  transferred  to  T.  C.  Campbell,  and  the 
said  T.  C.  Campbell  is  to  hereafter  have  all  of  the  right,  title 


NISI  PRIUS  REPORTS— NEW  SERIES.  217 


1904.]  Hayman,  Executrix,  ▼.  Campbell. 


and  interest  in  the  said  matters  which  have  been  heretofore 
held  by  George  Campbell. 

^'It  is  understood  and  agreed  that  the  above  cash  payment 
of  one  tiiousand  ($1,000)  dollars  to  be  made  by  T.  C.  Campbell 
to  C.  T.  Hayman  shall  have  deducted  therefrom  such  sum  as 
the  net  rents  and  collections  in  the  hands  of  C.  T.  Hayman 
may  be  on  the  31st  day  of  December,  1900,  which  amount  shall 
be  ascertained  and  stated  to  the  said  T.  C.  Campbell  on  or  be- 
fore the  10th  day  of  January,  1901;  C.  T.  Ha3nnan  further 
agreeing  that  any  securities  which  he  has  heretofore  taken  for 
rents  not  collected  shall  be  either  transferred  to  T.  C.  Camp- 
bell or  accounted  for  by  C.  T.  Hayman  and  deducted  from 
the  above  payment  of  one  thousand  dollars  ($1,000). 

**In  testimony  whereof  we  have  hereunto  set  our  hands  this 
fifteenth  day  of  December,  A.  D.  1900. 

"Geo.  Campbell,  Chas.  T.  Hayman, 

**J.  M.  Crenshaw,  T.  C.  Campbell, 

"Geo.  W.  Edmonds." 

The  answer  denied  the  execution  of  the  contract  by  C.  T. 
Hayman,  and  the  hearing  below  related  largely  to  the  question 
whether  the  signature  of  C.  T.  Hayman  appearmg  on  the  con- 
tract was  his  genuine  signature.  The  court  found  the  signature 
to  be  the  genuine  signature  of  C.  T.  Hayman,  and  entered  a 
decree  of  specific  performance. 

The  decree  ordered  the  conveyance  of  the  real  estate,  the 
surrender  of  the  notes  given  by  George  Campbell  to  C.  T.  Hay- 
man, aggregating  eighteen  thousand  five  hundred  and  fifty  and 
sixty-seven  hundredths  dollars  ($18,550.67) ;  the  transfer  of 
one-fourth  interest  heretofore  owned  by  George  Campbell  in 
the  Greensburg,  Indiana,  chair  factory,  and  the  transfer  of  the 
one-half  interest  in  a  certain  collection  now  being  prosecuted 
against  parties  in  Bridgeport,  Connecticut. 

It  was  also  decreed  that  T.  C.  Campbell  should  comply  with 
all  the  obligations  imposed  upon  him  by  said  contract  and 
"that  the  said  T.  C.  Campbell  shall  agree  to  prosecute  the  col- 
lection of  the  said  sixty-six  thousand  six  hundred  and  sixty-six 
and  sixty-six  hundredths  dollars   ($66,666.66)    of  stock  from 
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J.  M.  Murphy  and  to  use  all  reasonable  skill  and  diligence  in 
such  collection  without  any  charge  other  than  the  necessary 
disbursements  in  the  prosecution  of  said  cause." 
The  decree  then  provided  as  follows: 

''And  it  further  appearing  that  the  said  Thomas  C.  Camp- 
bell has  heretofore  made  written  demand  upon  said  Elizabeth  L. 
Hayman,  executrix,  to  be  permitted  to  carry  out  the  aforesaid 
condition  upon  his  part  under  the  said  contract  to  be  per- 
formed, which  demand  was  refused  by  the  said  Elizabeth  L. 
Hayman,  executrix,  it  is  hereby  ordered,  adjudged  and  decreed 
that  if  the  said  Thomas  C.  Campbell  shall  again  offer  to  per- 
form all  the  conditions  heretofore  stated,  and  such  perform- 
ance of  such  conditions  shall  be  refused  by  the  said  Elizabeth 
L.  Hayman,  executrix,  then  such  offer  to  perform  on  the  part 
of  said  T.  C.  Campbell  shall  have  all  the  effect  and  operation 
as  a  performance  upon  his  part." 

We  have  not  found  it  necessary  to  examine  the  evidence  in 
the  case  to  determine  whether  the  finding  of  the  trial  court 
that  the  signature  of  C.  T.  Hayman  to  the  contract  was  his 
genuine  signature,  for  the  reason  that  we  are  of  the  opinion 
that  the  case  should  be  reversed  on  the  ground  that  the  con- 
tract is  not  one  in  which  specific  performance  can  be  had. 

The  contract  between  Gteorge  Campbell  and  C.  T.  Hayman, 
which  is  set  out  in  the  first  part  of  this  contract,  creates  a  trust 
relation  between  them,  Hayman  holding  the  real  estate  de- 
scribed as  a  mortgage  to  secure  money  to  be  advanced  by  him 
to  Campbell,  and  as  T.  C.  Campbell  succeeded  to  the  rights 
of  George  Campbell,  he  would  have  the  right  upon  payment 
of  the  money  advanced  to  have  the  contract  specifically  per- 
formed, and  the  real  estate  transferred  to  him. 

But  the  contract  which  was  specifically  enforced  by  the  trial 
court  was  not  the  contract  between  George  Campbell  and  C.  T. 
Hayman,  but  another  contract  which  was  substituted  in  its 
place,  and  under  which  many  new  and  different  obligations 
were  imposed  upon  both  parties,  and  the  question  before  us  is 
whether  such  substituted  contract  can  be  enforced. 

There  are  two  propositions  in  the  law  governing  the  specific 
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performance  of  contracts  which  are  so  elementary  that  they 
require  no  citation  of  authorities  to  sustain  them.  These  propo- 
sitions are  (1)  That  a  contract  for  personal  services  i¥ill  not 
be  specifically  enforced;  (2)  That  there  must  be  a  mutuality 
of  right  to  justify  a  specific  performance. 

In  the  case  at  bar  the  contract  calls  for  the  personal  services 
of  T.  G.  Campbell  in  the  collection  of  the  sixty-six  thousand, 
six  hundred  and  sixty-six  and  sixty-six  hundredths  dollars 
($66,666.66)  of  stock  from  J.  M.  Murphy.  Neither  C.  T.  Hay- 
man  nor  his  executrix  and  heirs  could  specifically  enforce  this 
obligation  of  the  contract  against  T.  C.  Campbell  and  as  there 
must  be  mutuality  of  right  in  order  to  have  specific  perform- 
ance of  a  contract,  T.  C.  Campbell  can  not  specifically  enforce 
any  of  the  terms  of  this  contract  against  C.  T.  Hayman  or  his 
executrix  or  heirs.  Whether  the  rule  would  be  any  different 
if  these  personal  services  had  already  been  rendered  and  the 
contract  in  that  respect  executed  is  a  question  not  before  us  and 
upon  which  it  is  therefore  not  necessary  to  express  an  opinion. 

It  may  be  contended,  however,  that  the  contract  may  be  spe- 
cifically enforced  in  part,  leaving  the  parties  to  work  out  their 
rights  as  to  other  parts  of  the  contract  through  actions  for  dam* 
ages. 

The  objection  to  this  course  lies  in  the  fact  that  the  contract 
is  an  entire  contract  and  not  a  separate  and  divisible  one.  It 
is  impossible  to  single  out  one  or  more  of  the  obligations  which 
the  contract  imposes  upon  T.  C.  Campbell  and  declare  that  upon 
the  discharge  of  these  obligations  any  particular  obligation  or 
'  obligations  imposed  by  the  contract  upon  C.  T.  Hayman  shall 
be  performed. 

In  Byan  v.  Mutual  Tontine  Westminster  Chambers  Associa- 
tian,  1  Ch.  Div.,  1893,  Lord  Esher,  M.  R.,  said : 

'^Wlien  the  court  can  not  compel  specific  performance  of  the 
contract  as  a  whole,  it  will  not  interfere  to  compel  specific  per- 
formance of  part  of  a  contract.  That  clearly  appears  to  be  a 
role  of  chancery  practice  on  the  subject." 

The  same  principle  is  declared  in  the  opinions  of  the  other 
judges  in  that  case. 
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In  Baldwin  v.  Fletcher,  48  Mich.,  609,  Cooley,  J.,  applied 
the  same  principle  and  used  this  language: 

**To  justify  any  such  relief  (specific  performance)  it  would 
be  essential  that  the  stipulations  in  question  should  clearly  and 
distinctly  appear  by  the  contract  to  stand  by  themselves,  inde- 
pendent of  and  wholly  unaffected  by  any  others;  for  if  the 
contract  is  an  entirety,  it  would  be  pretended  that  one  parly 
could  select  out  particular  provisions  for  enforcement,  while 
ignoring  the  remainder,  or  that  he  could  assign  to  a  third  party 
the  right  to  such  partial  enforcement.  The  party  insisting 
upon  parts  of  an  entire  contract  must  abide  by  it  in  its  en- 
tirety." 

As  the  contract  is  not  one  which  can  be  specifically  enforced, 
the  decree  of  the  court  ordering  such  enforcement  must  be  re- 
versed. 

John  C,  Healy,  Frank  F.  Dinsmore,  for  plaintiff  in  error. 

T.  C.  Campbell,  Byron  Clen  Dening,  for  defendant  in  error. 
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THE  ACT  or  APRIL*  1904»  POR  THE  RELIEP  OP  COUNTY 
TREASUREltS,  ETC,  CONSTITUTIOIIAL. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  State  op  Ouio,  on  the  Relation  of  F.  C.  Ampt,  Soucitor 

OP  Hamilton  County,  Ohio,  et  al  v.  John  H.  Gibson, 

Treasurer  of  Hamilton  County,  Ohio,  et  al.* 

Decided,  June  18,  1904. 

LegislaHve  and  JudicM  Powers — Illegal  and  Non-Legal  Claimt — 
Claims  of  the  Latter  Class  May  he  Validated  t>y  the  General  As- 
sembly— Retroactive  Laws—Oreating  Debts  in  Respect  to  Past 
Transactions — Which  in  Good  Conscience  Ought  to  be  Paid. 

The  General  Assembly  may  pass  an  act  authorizing  a  county,  which 
is  a  political  division  of  the  state,  to  pay  a  demand  not  legally 
enfordble,  but  for  which  it  has  received  a  valuable  consideration, 
and  which  in  good  conscience  it  ought  to  pay,  although  the  Su- 
preme Court,  without  deciding  the  claim  to  be  Illegal,  has  enjoined 
the  county  from  paying  it 

Ltttleford,  J. 

This  case  comes  before  the  court  on  a  general  demurrer  to  the 
petition,  and  the  amendment  to  the  petition.  The  petition  al- 
leges that  the  plaintiffs  are  duly  elected  and  qualified  officers 
of  Hamilton  County,  Ohio,  and  that  they  bring  this  suit  by 
virtue  of  Sections  1010  and  1277,  Revised  Statutes,  in  compli- 
ance with  the  written  request  of  Franklin  Alter,  a  tax-payer  of 
namilton  county;  that  the  defendants,  except  Chambers,  are 
the  duly  elected  and  qualified  treasurer,  auditor  and  county 
commissioners  of  Hamilton  county;  that  on  or  about  November 
14,  1902,  John  H.  Oibson,  as  Treasurer  of  Hamilton  County, 
entered  into  a  contract  with  defendant,  Chambers,  by  virtue  of 
Section  1104,  Revised  Statutes,  authorizing  Chambers  to  col- 
lect forfeited  taxes  and  assessments  in  Hamilton  county  to  the 
full  extent  allowed  by  Section  1104,  Revised  Statutes,  the  term 
of  said  employment  being  for  two  years  from  the  approval  of 
the  agreement;  that  Chambers  was  to  receive  twenty-five  per 

*  Affirmed  by  the  Circuit  Court,  4  C.  C— N.  S.,  488. 
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cent,  of  the  amount  collected. by  him  under  this  contract,  he 
to  pay  all  expenses  of  collecting  the  forfeited  taxes;  and  that 
after  the  making  of  said  contract  Chambers  immediately  began 
work  thereunder,  claiming  the  right  of  collection  of  all  for- 
feited taxes  as  they  stood  upon  the  forfeited  duplicate  then 
existing,  which  included  the  forfeited  taxes  down  to  and  in- 
cluding 1901. 

The  petition  further  alleges  that  on  December  30,  1902, 
Gideon  C.  Wilson,  County  Solicitor  of  Hamilton  County, 
brought  suit  against  all  of  the  defendants  named  in  this  action, 
in  case  number  51996,  Superior  Court  of  Cincinnati,  praying 
that  the  said  contract  hereinbefore  set  forth  be  held  invalid; 
that  all  of  the  defendants  be  enjoined  from  completing  said 
contract  or  from  paying  out  any  money  to  Chambers;  or,  if 
that  could  not  be  done,  that  the  court  should  define  the  scope 
and  intent  of  said  contract,  and  enjoin  the  payment  of  all 
moneys  beyond  those  properly  due  under  Section  1104,  Bevised 
Statutes: 

The  petition  further  avers  that  said  case  was  prosecuted  to  a 
final  judgment  in  the  Superior  Court  of  Cincinnati  in  special 
term,  on  September  25,  1903,  and  was  then  carried  on  error  to 
the  general  term  of  said  court,  in  which  final  judgment  was 
rendered  on  December  11,  1903,  affirming  the  judgment  of  the 
lower  court  in  holding  said  contract  valid,  and  in  restricting 
its  scope  to  the  collection  of  taxes  forfeited  prior  to  June  20, 
1899,  and  further  enjoining  the  drawing  and  paying  of  any 
voucher  of  warrant  in  favor  of  said  Chambers  for  any  com- 
pensation for  the  collection  of  taxes  accruing  subsequent  to  June 
20,  1899.  This  case  was  carried  to  the  Supreme  Court  of  Ohio, 
and  in  case  number  8737  of  the  Supreme  Court,  on  February 
16,  1904,  the  judgment  of  the  Superior  Court  of  Cincinnati  in 
general  term  was  affirmed. 

The  petition  then  proceeds  to  state  that  of  all  the  forfeited 
taxes  thus  collected,  and  those  remaining  uncollected,  a  large 
part  accrued  after  June  20,  1899,  as  to  which  under  the  ruling 
of  the  courts  said  Chambers  is  not  entitled  to  charge  any  com- 
missions whatever. 
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The  petition  then  sets  out  an  act  of  the  General  Assembly  of 
the  State  of  Ohio,  passed  April,  1904,  entitled  ''An  Act  for  the 
relief  of  County  Treasurers  and  County  Commissioners."  Thia 
act  is  of  sufficient  importance  to  give  it  in  full. 

''AN  ACT 

"For  the  relief  of  County  Treasurers  and  County  Commis- 
sioners. 

"Whereas,  certain  counties  in  Ohio  are  and  have  been  re- 
ceiving delinquent  and  forfeited  taxes,  collected  under  contracts 
entered  into  between  the  county  treasurer  and  county  commis- 
sioners of  said  counties,  and  certain  suitable  persons  under  sup- 
posed authority  invested  in  them  by  Section  1104,  Revised  Stat- 
utes of  Ohio,  as  amended  April  4,  1902 ;  and 

"Whereas,  the  terms  of  such  contracts  were  made  to  cover  all 
delinquent  and  forfeited  taxes  found  charged  against  lands 
appearing  on  delinquent  and  forfeited  duplicates  of  the  date  of 
such  contracts;  and 

"Whereas,  it  was  the  opinion  of  the  attorney-general  of  the 
state,  and  the  decision  of  the  common  pleas  and  circuit  courts 
that  said  Section  1104,  Revised  Statutes  of  Ohio,  as  amended 
April  4th,  1902,  authorized  such  contracts;  and 

"Whereas,  the  parties  so  contracted  with  did  at  great  expense 
and  labor  perform  the  service  contemplated  under  said  con- 
tracts, and  collected  taxes  regarded  as  desperate  claims,  by 
which  services  the  state,  the  counties  and  the  municipalities 
interested  are  materially  benefited;  and 

"Whereas,  commissions  on  the  entire  amount  of  delinquent 
and  forfeited  taxes  so  collected  and  turned  into  the  several 
county  treasuries  according  to  the  terms  of  the  several  contracts 
have  been  paid  or  set  apart  to  be  paid;  and 

"Whereas,  the  Supreme  Court  of  the  State  of  Ohio  has  re- 
cently decided  that  said  Section  1104,  Revised  Statutes  of  Ohio, 
as  amended  April  4,  1902,  only  authorized  a  contract  for  taxes 
delinquent  and  forfeited  prior  to  1899 ;  now  therefore 

"Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio: 

"Section  1.  The  board  of  county  commissioners  of  any  county 
is  hereby  authorized  and  empowered  to  pay  out  of  the  delin- 
quent and  forfeited  taxes  so  collected  and  turned  into  the  county 
treasury  under  such  contracts,  commissions  on  the  full  amount 
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of  such  taxes  according  to  the  percentage  terms  of  such  con- 
tracts, and  such  allowances  shall  be  apportioned  ratably  by  the 
county  auditor  among  all  the  funds  entitled  to  share  in  the 
distribution  of  such  taxes,  and  all  allowances  heretofore  made 
by  the  board  of  county  commissioners  or  county  treasurer  under 
such  contract  for  collecting  delinquent  and  forfeited  taxes, 
under  Section  1104,  Revised  Statutes  of  Ohio,  as  amended  April 
4, 1902,  are  hereby  authorized  and  approved ;  provided,  however, 
that  such  allowances  made  did  not  exceed  the  percentage  amount 
allowed  by  Section  1104,  as  amended  April  4,  1902." 

The  petition  then  alleges  that  this  act  is  invalid  for 
three  reasons,  which  are  given  in  full,  and  which  will  be 
considered  in  their  order;  that  the  defendants  will  pay  Cham- 
bers for  collecting  the  forfeited  taxes  subsequent  to  June  20, 
1899,  unless  restrained  by  this  court ;  and  finally  plaintiffs  pray 
for  an  injunction  restraining  them  from  doing  so  and  for  all 
other  equitable  relief. 

For  amendment  to  their  petition  the  plaintffs  say  that  case 
number  51996  in  the  superior  court,  above  referred  to,  was  in- 
stituted  within  six  weeks  after  the  making  of  the  contract ;  that 
a  temporary  injunction  was  issued  on  the  date  of  filing  said 
case,  enjoining  said  Chambers  from  collecting  any  taxes  what- 
ever, and  from  receiving  any  compensation  for  collecting  the 
same;  that  on  the  5th  day  of  January,  1903,  upon  application 
madf  by  the  defendants,  the  restraining  order  theretofore  issued 
was  biodified,  permitting  the  collection  of  all  taxes  under  said 
contract,  but  enjoining  Chambers  from  receiving  compensation 
for  collecting  the  same ;  that  on  June  10, 1903,  it  was  specifically 
alleged  in  an  amended  petition  then  filed  in  cause  number 
51996,  that  a  contract  could  be  made  to  empower  Mr.  Cham- 
bers to  collect  only  those  taxes  prior  to  1899 ;  and  that  William 
F.  Chambers  therefore  had  notice  that  he  had  no  right  to  collect 
or  receive  compensation  for  collecting  forfeited  taxes  subsequent 
to  June  20,  1899. 

The  first  objection  to  the  validity  of  the  act  of  April,  1904, 
is,  that  it  is  in  violation  of  Section  16  of  the  Bill  of  Bights, 
Article  II,  Section  32,  and  Article  IV,  Section  1  of  the  Con- 
stitution of  Ohio;  and  that  its  effect  is  to  nullify,  set  aside  and 
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render  inoperative  a  judgment  of  the  courts  of  this  state  ren- 
dered in  a  case  involving  the  construction  of  a  contract  still  in 
process  of  execution  between  the  parties  thereto,  and  further, 
that  it  is  an  inteference  by  the  legislative  department  of  the 
government  of  the  exercise  by  the  judicial  department  of  the 
powers  conferred  upon  it  by  the  Constitution. 

It  must  be  conceded  that,  as  a  general  principle,  the  Legis- 
lature has  no  right  to  pass  an  act  to  invalidate  the  judgment  of 
a  court,  or  to  declare  a  claim  to  be  legal  which  a  court  has  de- 
cided is  illegal.  The  great  weight  of  authority  supports  this 
contention  made  by  the  plaintiffs. 

To  ascertain  if  this  first  objection  is  well  taken,  therefore,  it 
will  be  necessary  to  consider  just  what  was  decided  by  the  courts 
in  the  action  begun  in  the  Superior  Court  of  Cincinnati,  and 
affirmed  by  the  Supreme  Court,  the  history  of  which  is  given  in 
the  petition. 

An  examination  of  the  decision  of  the  Supreme  Court,  as  it 
is  set  forth  in  the  petition,  discloses  that  the  court  did  not  find 
that  Chambers'  claim  for  compensation  for  collectng  forfeited 
taxes  subsequent  to  1899  was  illegal,  but  that  he  was  not  en- 
titled to  compensation  by  virtue  of  the  contract  which  he  had 
with  the  county.  To  use  the  words  of  the  plaintiff's  own  brief, 
the  decision  was  to  the  effect  that  the  contract  ^'created  no  valid 
claim  against  the  county." 

The  courts  distinguish  between  claims  which  are  illegal  and 
claims  which  are,  to  use  the  term  applied  in  some  cases,  nofu- 
legal.  The  first  ought  not  to  be  paid  at  all;  the  second  ought 
to  be  paid,  but  it  takes  an  act  of  the  Legislature  to  make  their 
collection  possible.  So  far  as  the  decision  of  the  Supreme  Court 
is  concerned,  Chambers'  claim  may  have  been  merely  non-legal. 

In  all  of  the  cases  cited  by  the  learned  counsel  for  the  plaint- 
iffs, the  claim  which  the  Legislature  attempted  to  validate  had 
been  decided  by  a  court  to  be  ** illegal,"  ** invalid"  or  **void." 

A  review  of  these  cases  is  here  given,  putting  the  exact  words 
used  by  the  courts  in  quotation  marks.  It  has  been  held  that  a 
Legislature  can  not  validate  assessments  decided  by  a  court  to 
be  ''illegal  and  invalid"  (79  Ind.,  275) ;  a  tax  levy  that  has 
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been  held  ** illegal  and  void"  (65  Ind.,  427);  an  'invalid" 
claim  (84  Mass.,  361);  a  *'void"  claim  (19  111.,  226);  an  ''il- 
legal" tax  roll  (29  Mich.,  59) ;  a  ''void"  bond  (15  R.  L,  451) ; 
an  "illegal"  assessment  (26  Maryland,  194) ;  and  that  the 
Legislature  can  not  make  valid  retrospectively  what  it  could 
not  originally  have  authorized — i.  e.,  "illegal"  taxes  (26  Mich., 
22). 

In  the  two  or  three  other  cases  cited  by  plaintiffs'  counsel 
it  was  held  that  the  Legislature  can  not  invalidate  a  claim  held 
by  a  court  to  be  valid,  and  in  one  case  that  the  Legislature  can 
not  "control"  a  case  pending  in  the  Supreme  Court  of  the 
state;  but  these  cases  are  not  of  the  same  kind  as  the  case  in 
hand. 

Coming  to  the  cases  cited  by  the  learned  counsel  for  the  de- 
fendants, it  must  be  admitted  that  some  of  them  are  rather 
contrary  to  those  cited  by  counsel  for  the  plaintiffs.  For  in- 
stance, in  the  119  N.  Y.,  204,  it  was  held  that  the  Legislature 
may  validate  a  claim  "supported  by  a  moral  obligation  and 
founded  in  justice,"  which  has  been  declared  invalid  by  a  court. 
Some  of  the  other  cases  cited  by  defendant's  counsel  are  to  the 
same  effect. 

Conceding,  however,  the  soundness  of  the  proposition  ad- 
vanced by  plaintiffs'  counsel,  this  court  is  .of  opinion  that  the 
act  authorizing  the  payment  of  Chambers'  claim  does  not  in- 
validate the  judgment,  and  that  it  is  therefore  not  unconstitu- 
tional because  of  the  first  reason  advanced  by  plaintiffs'  counsel. 

In  the  second  place,  it  is  claimed  that  this  statute  violates 
Section  28,  Article  II  of  the  Constitution  against  retroactive 
laws,  which  is  as  follows: 

"The  General  Assembly  shall  have  no  power  to  pass  retro- 
active laws  impairing  the  obligation  of  contracts;  but  may,  by 
general  laws,  authorize  courts  to  carry  into  effect,  upon  such 
terms  as  shall  be  just  and  equitable,  the  manifest  intention  of 
parties  and  oflScers  by  curing  omissions,  defects  and  errors  in 
instruments  and  proceedings  arising  out  of  their  want  of  con- 
formity with  the  laws  of  this  state." 

The  definition  of  a  retroactive  law  given  by  Mr.  Justice  Story 
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is  approved  in  Rauden  et  al  v.  Holden,  etc.,  15  0,  S.,  207-210, 
and  is  as  follows: 

**Upon  principle,  every  statute  which  takes  away  or  impairs 
vested  rights  acquired  under  existing  laws  or  creates  a  new  obli- 
gation, imposes  a  new  duty,  or  attaches  a  new  disability  in 
respect  to  transactions  or  considerations  ^ready  passed,  must 
be  deemed  retrospective.*' 

It  can  not  be  denied  that  this  act  creates  a  new  obligation  in 
respect  to  a  transaction  already  past,  and  is  therefore  retroact- 
ive. Relying  upon  the  fact  that  this  act  is  plainly  retroactive, 
the  learned  counsel  for  plaintiffs  cites  no  authorities  in  support 
of  this  second  objection  of  theirs  to  the  constitutionality  of  the 
act,  but  content  themselves  with  a  criticism  of  the  authorities 
cited  for  defendants.  These  authorities  and  the  propositions 
they  are  cited  to  support  will  be  examined. 

In  the  first  place,  the  defendants  say  that  the  county  is  only 
a  local  subdivision  of  the  state,  and  as  such  is  subject  to  the 
same  rules  with  reference  to  financial  responsibilities  as  the 
state  itself,  and  this  claim  is  supported  by  Commissioners  v. 
Mighels,  7  O.  S.,  109-118. 

In  the  next  place,  defendants  contend  that  'Hhe  consti- 
tutional inhibition  (i.  e,,  against  retroactive  laws)  does  not  apply 
to  legislation  recognizing  or  permitting  the  binding  obligation 
of  a  state  or  any  of  its  subordinate  agencies  with  respect  to  past 
transactions.  It  is  designed  to  prevent  retroactive  legislation 
injuriously  affecting  individuals  and  thus  protect  vested  rights 
from  invasion.''  These  are  the  exact  words  of  Mr.  Justice  Field 
in  New  Orleans  v.  Clark,  95  U.  S.,  644-655,  and  they  are  quoted 
and  a£5rmed  in  Kumler  v.  Silsble,  38  0.  S.,  445-447 ;  State,  ex 
rel,  V.  Capeller,  39  0.  S.,  207-215;  and  Burgeii  v.  Norris,  25  0. 
S.,  308.  The  principle  is  approved  also  in  State,  ex  rel,  v.  Pet- 
ers,  43  O.  S.,  629-652. 

The  result  of  the  two  foregoing  propositions  is,  that  under 
some  circumstances  a  retroactive  law  may  properly  be  passed 
creating  a  debt  against  the  county  ''in  respect  to  a  transaction 
already  past," 
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The  next  inquiry  is,  under  what  circumstances  may  such  a 
law  be  passed!  Defendants'  counsel  says  (to  state  his  propo- 
sition briefly)  that  such  a  law  may  be  passed  when  the  public 
body  is  morally  bound  to  pay  the  debt.  In  support  of  the  latter 
contention  counsel  cites  95  U.  S.,  644,  supra;  39  0.  S.,  207;  41 
0.  S.,  423 ;  51  0.  S.,  531 ;  13  0.  D.,  90 ;  8  C.  C,  103 ;  18  C.  C, 
216;  1  Dillon  on  Municipal  Corporations,  Section  75;  Cooley 
on  Constitutional  Limitations,  7th  Ed.,  page  528,  et  seq.;  Tiede- 
man  on  Municipal  Corporations,  Section  16 ;  6  American  & 
EngUsh  Encyclopedia,  2d  Ed.,  page  941;  111  N.  Y.,  447;  19 
N.  T.,  116 ;  35  N.  T.,  551 ;  3  Wal.,  327 ;  7  Wal.,  619 ;  63  N.  Y., 
239;  102  N.  Y.,  48;  112  N.  Y.,  146;  20  0.  S.,  362;  36  0.  S., 
227 ;  25  0.  S.,  308. 

The  case  cited  by  counsel  for  the  plaintiflfs.  Commissioners y 
etc.,  V.  Rosche,  50  0.  S.,  103,  decided  by  Bradbury,  J.,  recog- 
nizes the  principle  laid  down  by  the  same  learned  judge  in  51 
O.  S.,  531,  supra,  and  the  others  of  the  long  list  of  authorities 
just  given;  and  merely  holds  that  the  claim  under  his  consid- 
eration was  not  founded  in  justice. 

There  can  be  no  doubt  from  the  authorities  that  this  proposi- 
tion of  defendants'  counsel  is  sound. 

The  only  remaining  question  is,  is  Chambers'  claim  one  that 
the  county  in  good  conscience  is  bound  to  pay? 

In  answering  this  question,  two  things  ought  to  be  consid- 
ered. First,  ought  Chambers  to  have  known  from  the  terms 
of  his  contract  that  he  was  not  called  upon  to  collect  any  for- 
feited taxes  subsequent  to  1899;  and  second,  was  the  work  of 
collecting  the  forfeited  taxes  for  1900  and  1901  such  as  the 
county  oflScers  could  and  would  have  performed  in  the  course 
of  their  duties 

Taking  up  the  first  inquiry,  how  can  it  be  said  that  Chambers 
ought  to  have  known  just  what  the  scope  was  of  his  contract 
with  the  county  The  contract  was  completed  and  ratified  by 
the  necessary  officers  November  15,  1902,  and  Chambers  at 
once  began  work  under  it,  taking  steps  to  collect  all  forfeited 
taxes  down  to  and  including  1901.  Six  weeks  later,  December 
30,  1902,  suit  was  filed  by  the  then  county  solicitor  in  the  su- 
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perior  court  to  test  the  validity  of  the  contract.  The  petition 
in  this  case  claimed  that  Chambers  had  no  right  to  collect  any 
taxes  at  all  under  the  contract.  A  temporary  restraining  order 
was  issued  by  the  court  enjoining  Chambers  from  collecting  any 
forfeited  taxes  whatever  under  the  contract.  It  can  not  be  said 
that  Chambers  should  have  been  put  on  his  guard  as  to  what 
his  rights  were  under  the  contract,  either  by  the  filing  of  this 
petition  or  by  the  granting  of  the  temporary  restraining  order ; 
for  both  were  wrong  in  a  large  degree.  In  January,  1903,  the 
county  officers  applied  for,  and  the  court  granted,  a  modification 
of  this  temporary  injunction  so  as  to  allow  Chambers  to  collect 
all  the  forfeited  taxes,  but  holding  the  question  of  his  compen- 
sation until  the  final  decision.  This  proceeding  was  rather  cal- 
culated to  lead  him  to  believe  that  he  had  a  right  to  collect  the 
taxes. 

On  June  10,  1903,  an  amended  petition  was  filed  abandoning 
the  claim  that  Chambers  had  no  right  to  collect  any  taxes, 
but  claiming  that  the  contract  was  illegal  only  in  so  far  as  it 
related  to  forfeited  taxes  for  1900  and  1901. 

There  was  no  decision  on  the  merits  of  the  case  by  the  court 
until  the  final  judgment  was  rendered  in  special  term,  Sep- 
tember 25,  1903.  Until  that  judgment  Chambers  had  no  way 
of  knowing  whether  his  contract  was  valid  or  not;  and  in  the 
meantime  he  was  not  only  collecting  the  forfeited  taxes  which 
the  Supreme  Court  finally  decided  he  had  a  right  to  collect, 
those  previous  to  June  20,  1899,  but  at  the  same  time  he  was 
collecting  those  for  1900  and  1901,  because,  as  the  petition  al- 
leges, he  ''claimed  the  right"  to  do  so  under  his  contract.  In 
other  words,  he  was  collecting  these  forfeited  taxes  for  1900 
and  1901  in  good  faith  because  he  thought  it  was  his  duty  to 
do  so  under  the  contract;  and  for  the  most  part  his  judgment 
about  the  contract  turned  out  to  be  correct. 

Now  the  second  question  is,  upon  this  branch  of  the  case, 
could  and  would  the  county  officers  have  collected  these  de- 
linquent taxes  in  the  course  of  their  dutyf 

The  court  takes  judicial  cognizance  of  the  fact  that  in  most 
instances  it  is  a  very  difficult  and  intricate  matter  to  find  the 
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necessary  information  as  to  owners  of  property  which  has  fallen 
into  arrears  for  taxes,  so  that  the  sheriff  can  effect  a  sale  of 
the  property  in  such  a  way  that  a  purchaser  would  be  disposed 
to  pay  fair  value  for  it.  The  court  will  further  take  judicial 
cognizance  of  the  fact,  as  an  historical  fact,  that  the  county 
officers  of  all  the  counties  in  this  state  have  always  left  a  sub- 
stantial part  of  the  forfeited  taxes  uncollected  for  the  reason 
that  they  have  neither  the  time  nor  the  means  to  collect  the 
necessary  information  to  enforce  sales.  The  Legislature  of  the 
state  evidently  took  this  fact  into  consideration  when  the  law 
was  passed  authorizing  contracts  of  this  sort  in  all  the  counties 
of  the  state;  and  some  importance  should  be  attached  to  the 
motive  which  led  the  Legislature  to  enact  the  law. 

From  these  facts  it  is  fair  to  conclude  that  the  collection  of 
the  forfeited  taxes  under  a  contract  like  that  with  CSiambers 
is  an  advisable  and  profitable  arrangement  for  the  county;  al- 
though it  is  true  that  the  reason  for  employing  a  special  agent 
to  collect  taxes  forfeited  in  recent  years  is  not  so  good  as  for 
engaging  his  assistance  for  the  years  further  back. 

Realizing  that  the  county  officers  would  doubtless  have  col- 
lected a  part  of  the  forfeited  taxes  for  1900  and  1901  had 
Chambers  not  done  so,  the  court  must  consider  that  the  collec- 
tion of  the  taxes  for  these  two  years  was  still  a  great  benefit 
to  the  county ;  and  in  view  of  all  the  circumstances  under  which 
Chambers  was  led  to  collect  the  taxes  for  these  years  at  the 
same  time  he  was  collecting  those  which  he  had  a  right  to  col- 
lect under  his  contract,  it  is  not  fitting  for  a  chancellor  to  say 
there  is  no  moral  obligation  upon  the  county  to  pay  the  debt. 

There  is  even  the  very  best  authority  for  saying  that — 

**It  is  not  the  province  of  the  courts  to  review  the  determina- 
tion of  the  Legislature  that  in  equity  and  morals  it  is  the  duty 
of  a  county  to  recognize  and  pay  a  claim  against  it  which  is 
not  legally  enforceable,  unless  the  facts  assumed  by  the  Legis- 
lature and  on  which  it  acted  are  disputed."  New  York  Life 
Insurance  Company  v.  Board  of  Commissioners  of  Cuyahoga 
County,  Ohio,  106  Fed.  Rep.,  123. 
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This  case  was  decided  by  Justice  Harlan,  sitting  with  Judges 
Severens  and  Thompson. 

The  demurrer  is  therefore  sustained  and  an  entry  may  be 
drawn  accordingly. 

Ampt,  Ireton,  Collins  dk  Schoenle,  for  plaintiffs. 

Prank  F.  Dinsmore,  for  defendants. 


STATUTORY  UABIUTY  OF  STOCKHOLDERS. 

[Common  Pleas  Court  of  Franklin  County.] 

P.  M.  Marriott  v.  The  C,  S.  &  H.  RAHiROAD  Company  bt  al. 

Decided,  May  10,  1904. 

Corporations — StockholderB — Btatutory  Liability  of — Statute  of  Limi- 
tations— Begins  to  Run,  When — "Non-Residence  of  Stockholder — No 
Cause  of  Action. 

1  In  a  suit  to  enforce  stockholders'  liability,  stockholders  who  are 
brought  In  by  summons  issued  after  more  than  six  years  have 
elapsed  from  ihe  time  the  cause  of  action  accrued  may  plead  the 
statute  of  limitations  as  a  defense. 

2.  Where  it  is  averred  in  the  petition  that  the  corporation  became 
totally  insolyent,  and  because  of  insolvency  was  on  a  certain 
date  placed  in  the  hands  of  a  receiver,  the  statute  of  limitations 
runs  as  to  the  liability  of  stockholders  from  that  date. 

BiGGEBy  J. 

Certain  of  the  defendants  in  this  action  have  filed  separate 
demurrers  to  the  petition,  amendments  thereof  and  supplements 
thereto,  and  also  to  the  various  cross-petitions  filed  in  the  ac- 
tion by  creditors  of  the  defendant  corporation,  upon  the  ground 
that  the  action  was  not  brought  against  them  within  the  time 
limited  by  law  for  the  commencement  of  such  actions. 

This  action  and  another  known  as  the  Einsey  case,  brought 
under  the  statute  to  enforce  the  statutory  liability  of  stock- 
holders to  creditors  have  been  consolidated. 
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Very  elaborate  briefs  have  been  filed  pro  and  con  upon  this 
submission  of  the  case.  I  will  not  undertake  to  do  much  more 
than  state  my  conclusions,  in  view  of  the  very  thorough  and 
exhaustive  discussion  of  the  questions  raised,  as  to  do  so  would 
be  but  repetition  of  the  arguments  which  are  contained  in  the 
briefs  and  upon  which  my  conclusions  are  founded. 

In  the  first  place,  it  is  conceded  by  counsel  for  plaintiff  in 
their  brief  that  the  statute  of  limitations  began  to  run  in  favor 
of  the  stockholders  at  the  date  of  the  appointment  of  a  receiver 
by  the  United  States  Court,  which  was  on  the  2d  day  of  June, 
1897.  "Whether  or  not  it  can  be  considered  to  have  commenced 
tc  run  in  their  favor  prior  to  that  date  under  the  averments  of 
the  petitions  in  this  joint  action,  it  is  not  necessary  to  consider, 
as,  for  the  purposes  of  these  demurrers,  all  the  questions  raised 
are  as  well  presented  by  accepting  this  date  as  the  earlier  one. 

The  main  question  presented  is  this:  Does  the  commence- 
ment of  a  suit  to  enforce  the  stockholders'  liability  stop  the 
running  of  the  statute  of  limitations  against  stockholders  not 
made  defendants  until  more  than  six  years  have  elapsed  from 
the  time  when  the  right  of  action  accrued?  And  that  question 
I  have  concluded  must  be  answered  in  the  negative,  and  that 
stockholders  who  are  brought  in  by  summons  issued  after  more 
than  six  years  have  elapsed  from  the  time  when  the  cause  of 
action  accrued  may  plead  the  statute  of  limitations  as  a  defense. 

As  I  have  said,  I  will  not  undertake  to  go  into  an  elaborate 
argument  in  support  of  this  conclusion,  as  it  is  based  upon 
what  seems  to  be  the  unanswerable  argument  of  the  distin- 
guished counsel  for  the  demurrants. 

It  is  claimed  that  under  the  terms  of  Section  4987,  Bevised 
Statutes,  the  statute  of  limitations  is  tolled  as  to  these  demur- 
ring defendants.  That  section  provides  that  ''an  action  shall 
be  deemed  commenced  within  the  meaning  of  this  chapter  as  to 
each  defendant  at  the  date  of  the  summons  which  is  served  on 
him  or  on  a  co-defendant  who  is  a  joint  contractor  or  other- 
wise united  in  interest  with  him."  It  is  claimed  that  even  if  it 
be  admitted  that  the  stockholders  as  to  this  liability  are  not 
jointly  liable,  yet  that  they  are  at  least  otherwise  united  in  in- 
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teresty  and  a  very  plausible  argument  is  made  in  support  of  this 
contention;  but  even  if  it  be  admitted  that  they  are  otherwise 
united  in  interest,  the  statute  only  applies  to  defendants  to  the 
action. 

The  language  of  the  statute  is:  ''An  action  shall  be  deemed 
commenced  as  to  each  defendant  at  the  date  of  the  summons 
which  is  served  on  him  or  on  a  co-defendant."  Manifestly 
these  demurrants  did  not  become  defendants  until  they  were 
named  in  the  petition  or  some  amendment  or  supplement 
thereto.  But  as  to  those  who  were  not  named  in  any  pleading 
until  the  lapse  of  more  than  six  years  from  June  2,  1897,  I 
think  the  statute  will  not  avail  to  save  the  claim  from  the  bar 
of  the  statute  of  limitations. 

This  exact  question  was  before  the  court  of  appeals  of  the 
state  of  New  York  in  the  case  of  Shaw  v.  Cook,  Treasurer,  78 
N.  Y.,  194-197;  the  court  there  construed  a  statute  identically 
with  our  statute  4987.    It  waB  there  held  that: 

''The  provisions  of  the  code  of  procedure  declaring  that  an 
action  shall  be  deemed  commenced  within  the  meaning  of  the 
statute  of  limitations  when  summons  is  delivered  to  the  sheriff 
or  other  officer  with  intent  that  it  shall  actually  be  served,  ap- 
plied only  to  defendants  who  were  parties  at  the  time  of  such 
delivery  or  who  were  made  parties  before  the  statute  had  run 
against  the  claim  upon  which  the  action  was  brought.  Such  de- 
livery of  the  summons  did  not  prevent  the  running  of  the 
statute  in  favor  of  persons  who,  although  liable  upon  the  obli- 
gations sued  upon,  were  not  named  as  defendants  in  the  sum- 
mons; and  it  is  immaterial  whether  the  omission  was  by  design 
or  through  ignorance,  mistake  or  inadvertence.  So  also,  where, 
by  order  amending  the  summons,  a  new  party  defendant  was 
brought  in,  the  suit  was  only  commenced  as  to  him  when  thus 
brought  in;  and  if  between  the  time  of  the  commencement  of 
the  action  as  to  the  original  parties  and  the  time  when  the  new 
defendant  was  brought  in  the  period  of  limitation  had  expired, 
a  plea  of  the  statute  in  bar  of  his  liability  is  good." 

In  the  opinion  it  is  said  by  Andrews,  J. : 

"Where  several  persons  are  jointly  liable  upon  contract  or 
otherwise,  and  the  suit  is  brought  against  a  part  only  of  the 
persons  so  liable,  the  court  is  barred,  under  Section  173  of  the 
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code,  to  amend  the  process,  pleadings  or  proceedings  by  bring- 
ing in  the  omitted  parties,  but  the  suit  is  only  commenced  as 
to  such  new  parties  when  they  are  brought  in  by  amendment. 
If,  between  the  time  of  the  commencement  of  the  suit  and  the 
time  when  the  new  parties  are  brought  in,  the  period  of  limi- 
tation has  expired,  they  may  plead  the  statute  in  bar  of  their 
liability,  although  the  defense  may  not  be  available  to  the  orig- 
inal defendants.  By  Section  99  service  by  summons  on  one 
defendant  is  a  commencement  of  the  action  as  to  a  defendant 
who  is  a  joint  contractor  or  otherwise  united  in  interest  with 
him,  and  prevents  the  running  of  the  limitation  thereof  against 
all  the  defendants  named  in  the  summons  who  stand  in  the  re- 
lation mentioned  to  the  defendant  served."  Cited  with  ap- 
proval in  89  N.  T.,  22 ;  120  N.  Y.,  652. 

It  seems  to  me  also  that  the  decision  of  the  Supreme  Court  in 
this  state  in  the  case  of  Buckingham  v.  The  Commercial  Bank, 
21  O.  S.,  131,  involves  a  recognition  of  the  same  principle. 

Even  if  it  be  conceded,  therefore,  that  there  is  a  unity  of  in- 
terest between  stockholders  as  to  this  statutory  liability,  in 
my  opinion  to  save  the  claim  from  the  bar  of  the  statute,  it  was 
necessary  to  have  made  these  demurring  defendants  parties  by 
naming  them  and  having  sunmions«issued  within  six  years  from 
the  time  when  the  cause  of  action  accrued;  and  as  to  all  the 
demurring  defendants  in  that  class,  and  for  that  reason  the 
demurrers  should  be  sustained. 

This  seems  to  include  and  cover  the  cases  of  all  the  demurring 
defendants,  except  G.  C.  Hoover,  who  was  served  with  sum- 
mons within  six  years  from  the  time  when  the  action  accrued, 
and  this  is  conceded,  and  the  demurrer  must  be  overrruled  as 
to  him. 

Some  other  questions  have  been  made  as  to  certain  of  these 
demurring  defendants,  but  in  my  opinion  they  have  been  con- 
clusively answered  by  counsel  for  the  demurring  defendants. 

As  to  the  defendant  Watson,  the  question  that  he  is  a  non- 
resident can  not  be  raised  by  demurrer,  upon  the  authorities 
cited  by  his  counsel. 

As  to  Sinks,  attorney,  if  it  be  conceded  that  the  word  at- 
torney is  only  descriptio  personae,  yet  it  seems  to  me  that  this 
additional  claim  is  the  assertion  of  a  new  cause  of  action  against 
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him  individually.  I  am  not  able  to  distinguish  it  from  the  case 
of  Hills  V.  Ludwig,  46  0.  S.,  373,  where  the  Supreme  Court  of 
this  state  held  that  where  the  plaintiff  in  a  real  action  omits 
to  describe  in  his  petition  all  the  lands  detained  from  him  by 
the  defendant,  he  can  not,  by  an  amendment  to  his  petition 
made  after  the  statute  of  limitations  has  run  as  to  the  land 
omitted,  include  such  omitted  land  and  have  the  amendment 
relate  to  the  filing  of  the  petition  so  as  to  defeat  the  plea  of 
the  statute  as  to  the  lands  brought  in  by  the  amendment 

I  think  it  is  also  true  that  the  assertion  of  a  claim  as  in  the 
case  of  6.  C.  Hoover,  as  a  member  of  the  firm  of  Steams  & 
Hoover,  was  clearly  the  statement  of  a  new  cause  of  action, 
and  that  the  bar  of  the  statute  having  become  effective 
before  the  same  was  asserted,  that  the  plea  of  the  statute 
of  limitations  is  good.  And  that  is  true  as  to  all  those  who, 
having  been  brought  in  as  a  defendant  in  one  capacity,  are, 
after  the  statute  has  run,  brought  in  in  another  capacity. 

I  have  not  undertaken  to  name  the  defendants  and  apply 
the  ruling  to  each  one,  but  suffice  it  to  say  that  upon  these  prin- 
ciples I  am  clearly  of  the  opinion  that  the  demurrers  of  all 
these  demurring  defendants,  except  that  of  G.  C.  Hoover,  are 
well  taken,  and  should  be  sustained. 

T.  E.  Powell,  for  plaintiff. 

0.  S.  Peters,  W.  0.  Henderson,  J.  E.  Sater,  L.  0.  Addison, 
for  defendants. 


The  demurrers  of  the  defendants  in  the  case  of  The  Dayton 
Manufacturing  Company  v.  The  C,  S,  &  H.  By,  Co.  et  al,  raised 
the  same  questions  as  above,  and  are  decided  upon  the  same 
considerations,  in  favor  of  demurrants.  The  only  difference 
between  the  two  cases  is  that  in  this  case  the  statute  began  to 
run  in  favor  of  the  demurrants  somewhat  earlier,  as  it  is  averred 
in  the  petition  that  on  June  28,  1895,  the  defendant  corporation 
became  and  was  totally  insolvent  and  was  at  that  time  and  for 
the  reason  that  it  was  insolvent  placed  in  the  hands  of  a  re- 
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ceiver  by  the  Court  of  Common  Pleas  of  Crawford  County, 
Ohio.  The  statute  would,  therefore,  begin  to  run  from  that 
date  in  favor  of  the  stockholders  named  in  this  cause. 

Mr.  Rector:  There  are  certain  questions  raised  there,  Your 
Honor,  with  regard  to  stockholders  who  demurred  but  who  have 
within  the  six  years  come  in  and  filed  answers  and  cross-pe- 
titions.   I  did  not  observe  any  ruling  as  to  that. 

The  Court :  Well,  I  did  consider  that  somewhat;  I  don't  know 
that  I  did  mention  that  in  my  opinion  here,  but  I  do  not  be- 
lieve that  is  available  so  as  to  make  them  defendants  in  the 
action  and  so  as  to  toll  the  statute  against  them  in  that  ca- 
pacity as  parties  defendant.  I  think  the  answer  made  by  coun- 
sel for  the  demurrants  upon  that  point  is  also  a  conclusive  an- 
swer. 

T,  E.  Powell,  Stewart  &  Stewart  and  F.  C,  Rectory  for 
plaintiff. 

R.  A,  Harrison,  Rogers  &  Rogers  and  0.  S,  Peters,  for 
defendants. 


NISI  PRIUS  REPORTS— NEW  SERIES.  237 

1904.]  C,  C,  C.  &  St.  L.  Ry.  v.  C.  &  I.  W.  Ry. 


RIGHT  or  INGR£SS  AND  EGR£SS. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v. 
The  Cincinnati  &  Indiana  Western  Ry.  Co.  et  al. 

Decided,  April  21.  1904. 

Street — City  Qrants  Leave  to  a  Railway  Company — To  Erect  a  Tre$tle 
Longitudinally — Abutting  Owner  Who  can  Show  no  Material  In- 
jury— Must  Look  to  hie  Remedy  at  Law — Ingress  and  Egress — 
Injunction. 

The  plaintiff  sued  to  enjoin  the  building  of  a  trestle  longitudinally 
in  Garrard  avenue,  a  dedicated  but  unimproved  and  impassable 
street,  lying  with  its  abutting  property  far  below  the  established 
grade,  subject  to  overflow,  and  not  capable  of  use  unless  filled  to 
a  height  of  twenty-five  or  thirty  feet,  permission  to  build  the 
trestle  having  been  granted  by  the  city,  and  a  right  of  way  having 
been  granted  by  plaintiff  for  a  trestle  over  its  tracks,  connecting 
with  this  one  on  Garrard  avenue. 

Held:  That  in  view  of  its  permit  granted  by  the  city,  and  its  agree- 
ment with  the  plaintiff,  and  the  plaintiff  being  unable  to  show  any 
material  injury  to  its  property  rights,  and  liaving  an  adequate 
remedy  at  law,  injunction  will  not  lie. 

Smith,  J. 

On  October  14,  1902,  the  plaintiflf  filed  its  petition  in  this 
city  of  Cincinnati,  bounded  on  the  north  by  a  line  parallel  with, 
and  150  feet  south  of  Harrison  avenue ;  on  the  east  by  the  west 
line  of  Section  25,  Town.  3,  Fractional  Bange  2,  Miami  Pur- 
chase; on  the  south  by  Liberty  street,  and  on  the  west  by  the 
Baltimore  &  Ohio  Southwestern  Bailroad,  and  that  upon  said 
premises  it  had  erected  a  freight  house  300  feet  long  by  30 
feet  wide,  and  a  large  area  of  platforms  and  railroad  tracks^ 
which  buildings,  platforms  and  tracks  were  used  by  it  con- 
stantly in  the  operation  of  its  road. 

It  further  alleged  that  the  defendant  company  was  engaged 
in  constructing  a  steam  railroad  in  Cincinnati  in  that  part  of 
the  city  known  as  the  Millcreek  bottom ;  that  the  surface  of  the 
ground  is  much  below  the  level  of  which  said  railroad  was  being 
constructed,  and  that  by  reason  thereof  the  defendant  company 
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was  constructing  this  railroad  on  a  trestle  requiring  the  driv- 
ing of  a  great  number  of  piles  in  the  ground  as  a  support  for 
such  structure;  that  the  defendant  railroad  company  and  its 
contractors,  agents  and  employes  threatened  and  were  about  to 
enter  the  property  of  the  plaintiff  and  construct  its  railroad 
thereon  in  whole  or  in  part  without  the  consent  of  the  plaintiff 
and  against  its  protest  and  objection,  and  that  in  the  execution 
of  this  work  the  said  defendant  company  and  its  agents  have 
driven  a  great  number  of  piles  in  the  ground  upon  the  street 
in  front  of  the  premises  of  the  plaintiff,  and  had  piled  upon 
the  premises  great  quantities  of  lumber  and  other  material  to 
be  used  in  connection  with  the  work. 

In  its  second  cause  of  action  the  plaintiff  sets  up  the  de- 
fendant company  and  its  agents  were  engaged  in  the  building 
of  a  railroad  track  to  be  operated  by  steam  in  Garrard  avenue 
in  the  city  of  Cincinnati  in  front  of  its  said  premises,  and  that 
said  defendant  company  was  engaged  in  driving  a  great  quan- 
tity of  piles  in  said  avenue  to  a  great  depth  for  the  purpose  of 
constructing  thereon  a  trestle  for  the  accommodation  of  its  road 
in  said  Garrard  avenue,  and  that  they  were  intending  to  and 
would  complete  the  structure,  which,  when  done,  would  extend 
in  front  of  its  property  to  a  varying  height  from  one  foot  to 
twenty-five  above  the  established  grade  of  Garrard  avenue,  and 
from  three  feet  to  sixty  feet  above  the  level  of  its  present  grade, 
and  would  extend  at  the  bottom  nearly  the  full  width  of  said 
avenue,  and  that  the  construction  of  said  trestle  in  said  avenue 
and  operation  of  the  railroad  thereon  in  front  of  the  lots  of 
the  plaintiff  would  destroy  and  greatly  impair  the  usefulness 
of  said  avenue  for  street  purposes  as  a  highway  and  would 
destroy  and  greatly  impair  the  rights  of  the  plaintiff  in  said 
street,  as  owner  of  said  premises  abutting  thereon  where  the 
value  of  its  lots  would  be  greatly  deteriorated,  and  that  by 
reason  of  the  premises  the  plaintiff  would  suffer  great  and 
irreparable  injury  as  the  owner  of  said  lots,  and  prays  for  an 
injunction  against  the  defendant  and  its  agents  from  encroach- 
ing on  its  said  premises  in  any  manner,  and  from  erecting  in 
Garrard  avenue  in  front  of  its  property  the  said  trestle,  and 
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from  operating  its  steam  railroad  on  said  trestle  until  the  right 
to  do  so  has  been  lawfully  quieted. 

On  December  23,  1902,  the  defendant  company  filed  its  an- 
swer. It  denies  that  the  plaintiff  is  the  owner  or  in  possession 
of  the  lands  described  in  the  first  cause  of  action,  and  says  that 
aU  said  lands  so  described,  a  strip  thirty  feet  wide,  extending 
from  Dayton  street  southwardly  to  Liberty  street,  commencing 
about  the  section  line,  and  being  the  east  thirty  feet  of  said 
lands,  has  been  dedicated  to  public  use,  and  owned  in  fee  by  the 
city  of  Cincinnati  for  street  purposes  and  constitutes  a  part  of 
Garrard  avenue  in  said  city.  It  admits  that  it  is  driving  a 
great  number  of  piles  as  alleged  in  said  petition,  and  that  it  is 
engaged  in  the  execution  of  this  work  as  alleged,  but  denies 
that  it  threatens  to  or  is  about  to  enter  upon  any  property  of 
the  plaintiff  or  construct  any  railroad  thereon  in  whole  or  in 
part.  It  says  that  all  its  work  of  construction  has  been  and  will 
be  done  in  Garrard  avenue  which  is  dedicated  to  public  use; 
that  its  work  of  construction  was  entered  upon  and  done  and 
is  being  prosecuted  under  and  by  authority  of  an  ordinance 
passed  by  the  Board  of  Legislation  of  the  city  of  Cincinnati 

on  the day  of  April,  1902,  and  an  agreement  between  the 

city  and  itself  whereby  it  was  granted  permission  to  construct 
its  railroad  in  said  Garrard  avenue  and  used  and  occupied  the 
same  for  railroad  purposes,  with  its  trestle,  tracks  and  other 
structures. 

In  answer  to  the  second  cause  of  action  it  says  that  it  admits 
that  itself  and  its  agents  are  building  a  steam  railroad  track 
in  Garrard  avenue  in  front  of  the  premises  of  the  plaintiff,  ex- 
cept as  to  the  east  thirty  feet  thereof,  which  has  befen  dedicated 
to  public  use,  and  constitutes  a  part  of  Garrard  avenue.  It 
admits  that  it  is  now  engaged  in  driving  wooden  piles  into  the 
soil  of  said  avenue  for  the  purpose  of  constructing  its  trestle 
for  the  accommodation  of  the  railroad,  and  that  it  intends  to, 
and  will  complete  the  structure ;  that  when  the  same  is  finished 
it  will  extend  in  front  of  plaintiff's  premises  from  a  point  op- 
posite Dayton  street  to  Liberty  street,  but  it  denies  that  the 
construction  of  the  trestle  in  said  avenue  and  the  operation  of 
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its  railway  in  front  of  said  lands  will  destroy  or  greatly  impair 
the  usefulness  of  said  avenue  for  street  purposes  and  as  a  high- 
way, and  that  it  will  destroy  or  greatly  impair  the  rights  of 
the  plaintiff  in  said  avenue,  or  that  the  value  of  the  plaintiff's 
land  will  deteriorate  or  that  the  plaintiff  would  suffer  any  in- 
jury by  reason  of  the  construction  of  said  railroad  in  said  street. 
It  denies  that  it  will  construct  any  trestle  or  track  upon  that 
part  of  Garrard  avenue  upon  which  plaintiff's  freight  house, 
platform  and  railroad  tracks  abut,  but  says  that  said  improve- 
ments are  located  at  a  point  several  hundred  feet  north  of  the 
point  where  the  defendant  railroad  departs  from  Garrard  ave- 
nue. The  defendant  further  says  that  all  the  property  of  plaint- 
iff abutting  on  that  part  of  Garrard  avenue  where  defendant 
proposes  to  construct  this  road  is  open  and  unimproved,  and 
is  and  for  a  long  time  has  been  utterly  useless  for  any  purpose; 
that  all  of  this  property,  including  Garrard  avenue,  lies  much 
below  the  established  grade  of  said  avenue  and  intersecting 
streets,  to  wit,  from  twenty  to  thirty  feet ;  that  Garrard  avenue 
is  now  impassible  and  no  use  for  any  purpose,  and  that  this 
is  true  of  all  the  lands  of  the  plaintiff,  and  that  these  lands 
lie  about  thirty  feet  below  the  line  of  extreme  high  water  in 
the  Ohio  river,  and  that  the  same  are  subject  to  overflow,  and 
that  the  lands  can  only  be  used  if  filled  up  to  the  established 
grade  of  Garrard  avenue,  which  is  some  twenty-five  feet  above 
the  present  surface  of  the  earth,  or  by  passing  over  it  with 
trestles  as  is  proposed  and  intended  by  the  defendant.  It  de- 
nies that  the  plaintiff  will  be  injured  in  any  manner  whatever 
by  the  construction  of  its  road  and  alleges  that  the  plaintiff  has 
now  no  access  to  or  through  its  lands  by  or  through  Garrard 
avenue  because  of  the  impassibility  of  the  same,  and  that  the 
construction  of  its  roads  in  Garrard  avenue  will  be  of  a  benefit  to 
the  plaintiff,  and  that  it  is  constructing  its  said  railroad  under 
and  by  virtue  of  an  ordinance  of  the  city  of  Cincinnati  grant- 
ing it  authority  so  to  do. 

On  March  25,  1904,  the  defendant  company  filed  an  amended 
and  supplemental  answer  in  which  it  sets  forth  that  since  the 
commencement  of  this  action,  to-wit,  in  March,  1903,  the  plaint- 
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iff  and  itself  entered  into  a  written  agreement,  whereby  in  con- 
sideration of  one  thousand  dollars  paid  by  the  defendant  to 
the  plaintiff,  the  plainliflf  conveyed  to  it  the  right  of  way  across 
the  lands  described  in  the  petition  as  abutting  on  Oarrard  ave- 
nue, and  extending  from  the  center  line  of  Garrard  avenue 
upon  an  eight  degree  curve  northwesterly  to  the  lands  owned 
by  the  Baltimore  &  Ohio  Southwestern  Railway  Company,  the 
same  being  a  strip  of  land  sixty  feet  wide  and  contained  be- 
tween parallel  lines  drawn  parallel  to  and  thirty  feet  distant 
on  either  side  of  the  center  line  described  in  said  agreement; 
that  it  was  further  stipulated  in  said  agreement  that  the  de- 
fendant should  cross  the  land  of  the  plaintiff  with  a  wooden 
trestle  upon  which  its  tracks  should  be  laid  and  operated,  ex- 
tending the  whole  length  of  the  sixty  foot  strip  above  men- 
tioned, from  west  to  east  of  said  plaintiff's  said  tract  of  land, 
and  to  and  into  the  center  of  Garrard  avenue;  said  trestle  to 
be  erected  at  a  height  above  said  land  of  the  plaintiff  corres- 
ponding to  the  height  of  the  trestle  extending  southwardly  in 
Garrard  avenue,  and  without  which  southern  extension  said 
trestle  would  be  entirely  useless  to  the  defendant  for  any  pur- 
pose whatever.  That  it  was  stipulated  further  in  the  agree- 
ment that  this  wooden  trestle  should  be  removed  not  later  than 
the  first  day  of  January,  1908,  and  a  steel  bridge  substituted 
in  its  place.  That  the  purpose  and  object  of  said  trestle  is  to 
connect  the  line  of  the  defendant's  railroad  lying  west  of  said 
lands  with  the  extension  thereof  by  means  of  a  trestle  in  Gar- 
rard avenue,  was  well  known  to  the  plaintiff  and  by  its  agents, 
and  that  the  plans  for  the  construction  of  the  said  trestle  and 
the  steel  bridge  were  prepared  and  approved  by  the  plaintiff's 
engineers.  That  since  the  making  of  said  agreement,  the  de- 
fendant has  constructed  said  trestle  so  agreed  upon  over  and 
across  the  lands  of  the  plaintiff,  and  continued  southwardly 
the  sameMn  Garrard  avenue  to  Eighth  street,  and  has  laid  its 
main  track  upon  the  same,  and  that  it  is  now  engaged  in  the 
daily  operation  of  freight  and  passenger  trains  thereon,  its 
terminal  station  being  at  about  Eighth  street  and  Garrard  ave- 
nue; that  the  purpose  and  intention  of  the  defendant  in  con- 
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structing  and  operating  its  lines  upon  Oarrard  avenue  and  the 
necessity  of  constructing  it  upon  a  trestle  so  as  to  connect  it 
with  the  trestle  passing  over  the  lands  of  the  plaintiff  were  well 
known  to  all  of  the  plaintiff's  officers  and  agents  at  the  time 
said  agreement  was  entered  into,  and  the  fact  was  also  well 
known  that  the  construction  of  said  trestle  would  be  a  useless 
work  without  that  part  extending  southwardly  along  said  Gar- 
rard avenue,  so  as  to  enable  the  defendant  to  reach  the  surface 
of  the  ground  to  deliver  freight  and  passengers,  and  prays  that 
the  petition  of  the  plaintiff  may  be  dismissed. 

Since  the  filing  of  the  original  petition,  as  appears  by  the 
subsequent  pleadings  and  the  evidence,  the  right  of  the  de- 
fendant to  cross  the  plaintiff's  property  has  been  granted  it  by 
virtue  of  an  agreement  entered  into  between  the  parties.  There- 
fore the  only  question  before  the  court  is  that  presented  by  the 
pleadings  relative  to  the  building  of  the  trestle  in  Garrard  ave- 
nue and  any  injuries  that  may  accrue  to  the  property  of  the 
plaintiff  that  abuts  upon  Garrard  avenue. 

The  evidence  shows  that  Garrard  avenue  is  a  dedicated  street, 
not  improved  or  made,  the  present  surface  of  which,  including 
the  present  surface  of  plaintiff's  property,  lies  fifteen  or  twenty 
feet  below  the  surface  of  the  established  grade  of  Liberty  street 
and  the  established  grades  of  streets  crossing  Garrard  avenue. 

It  is  admitted  that  Garrard  avenue  has  no  established  grade. 
The  city  of  Cincinnati,  by  ordinance,  extended  to  the  defendant 
company  the  right  to  occupy  Garrard  avenue  with  its  trestle 
for  railroad  purposes;  that  since  the  bringing  of  the  suit  the 
agreement  set  up  in  the  supplemental  answer  of  the  defendant 
was  entered  into  between  the  parties,  whereby  permission  was 
given  to  cross  the  property  of  the  plaintiff.  And  the  real  ques- 
tion, therefore,  is  as  to  the  injury  to  any  property  rights  which 
the  plaintiff  may  have  in  Garrard  avenue  by  reason  of  the  build- 
ing of  the  trestle,  by  which  the  entrance  of  the  railroad  into 
the  city  is  effected. 

The  rights  of  an  abutting  property  owner  in  a  street  is  a 
right  of  ingress  and  egress  to  and  from  his  property.  Li  the 
case  at  bar  the  jJlaintift's  ground  is  being  used  for  no  purpose 
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whatsoever,  railroad  or  otherwise.  The  evidence  discloses  that 
annually  it  is  flooded  with  water.  The  surface  of  the  lot  itself 
is  even  with  the  surface  of  the  ground  in  Garrard  avenue,  as 
admitted;  and  the  first  question  to  determine  is,  what,  if  any, 
material  injury  would  accrue  to  the  property  rights  of  the 
plaintiff,  to-wit,  the  ingress  and  egress  to  and  from  its  lot,  by 
reason  of  the  erection  of  the  trestle? 

The  testimony  clearly  shows  that  in  the  condition  in  which 
the  property  is  at  present,  no  material  injury  would  happen 
to  the  plaintiff's  rights  of  property  by  the  erection  of  the  tres- 
tle. And  if  Garrard  avenue  should  ever  afterwards  be  filled 
up  to  the  established  grade  of  Liberty  street  and  those  streets 
crossing  it,  and  the  lot  of  the  plaintiff  should  be  filled  to  its 
established  grade,  that  even  then,  with  the  trestle  as  erected,  or 
with  the  standards  to  support  the  railroad  being  placed  plumb 
upon  the  fill  of  Garrard  avenue,  the  property  rights,  to-wit,  the 
ingress  and  egress  to  the  plaintiff's  property,  would  not  be  in- 
jured.   Railway  Co.  v.  Lawrence,  38  0.  S.,  41. 

In  addition  to  this,  the  agreement  made  between  the  plaintiff 
and  the  defendant,  whereby  the  defendant  was  allowed  to  cross 
the  property  of  the  plaintiff  and  to  run  its  track  200  feet  down 
Garrard  avenue,  would,  in  equity  itself,  estop  the  plaintiff  from 
the  complaint  it  now  makes.  For  the  reason  that  the  testimony 
clearly  shows  that  by  the  building  of  the  trestle  over  plaintiff's 
property,  and  the  agreement  to  build  a  steel  trestle  within  a 
specified  time,  unless  the  defendant  could  extend  its  road  down 
Garrard  avenue,  so  as  to  bring  its  trains  to  grade,  the  defend- 
ant would  have  acquired  no  use  for  the  purchase  of  the  right 
to  cross  plaintiff's  property,  and  the  expense  that  it  has  gone 
to  in  building  its  trestle  over  the  property  of  plaintiff,  and  the 
further  agreement  to  make  said  trestle  a  steel  bridge  in  course 
of  time  would  avail  the  defendant  nothing. 

The  court  is  further  of  the  opinion  that  an  injunction  will 
not  lie  because  the  plaintiff  has  no  adequate  remedy  at  law; 
that  is,  for  the  damages  that  might  accrue  by  reason  of  the 
property  rights  of  the  plaintiff  being  infringed,  a  jury  could  be 
impanneled  to  assess  the  damages  therefor,  by  reason  of  the 
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taking  or  the  injury ,  to  the  ingress  and  egress  to  and  from 
plaintiff's  property,  if  there  be  such  taking  or  injury.  Our 
statutes  provide  amply  for  this. 

Again,  the  public,  so  far  as  the  use  of  Garrard  avenue  is  con- 
cerned, is  not  complaining,  but  it  is  a  private  owner  of  abut- 
ting property.  And  it  is  a  well  settled  rule  of  law  that  public 
rights  can  not  be  worked  out  through  private  rights,  and  vice 
versa. 

The  court  is  therefore  of  the  opinion  that  the  city  of  Cin- 
cinnati having  given  to  the  defendant  the  right  to  erect  its 
trestle,  and  the  agreement  having  been  entered  into  between  the 
plaintiff  and  defendant  as  set  out  in  the  supplemental  answer, 
and  no  material  injury  having  resulted  to  tiie  property  rights 
of  the  plaintiff,  and  the  plaintiff  having  an  adequate  remedy  at 
law  for  any  infringement  upon  such  rights,  if  such  rights  have 
been  infringed  upon,  the  injunction  should  not  be  allowed.  And 
an  order  may  be  taken  in  accordance  herewith. 

Harmon,  Colston,  Ooldsmith  &  Hoadly,  for  plaintiff. 

Peck,  Shaffer  <&  Peck,  for  defendant. 
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PARTS  OP  THE  BRANNOCK  LAW  CONSTRUED. 

[Common  Pleas  Court  of  Montgomery  County.] 

In  re  Petition  for  Election  in  Precincts  C,  D  and  B, 

Fourth  Ward,  Dayton. 

Decided,  June  15,  1904. 

Liqwr  Law9 — What  Constitutes  Business  Property  under  the  Bmn- 
nock  Law — Bill  Boards  and  Physicians*  Offices  Eliminated — 
**Blocks"  or  Squares — Requisite  Number  of  Signers  of  the  Peti- 
tion— Limit  cu  to  Time  for  Ordering  Election, 

1.  Bill  boards  occupying  the  frontage  of  lots  within  a  proposed  local 

option  district  do  not  entitle  such  frontage  to  be  classed,  under 
the  Brannock  Law,  as  "property  devoted  to  manufacturing,  mer- 
cantile or  other  business  purposes";  and  the  offices  of  physicians 
where  attached  to  residences  will  also  be  regarded  as  residence 
property. 

2.  Both  sides  of  the  streets  bounding  a  proposed  local  option  district 

should  be  considered  in  determining  whether  55  per  cent,  of  the 
property  abutting  thereon  for  a  length  of  500  feet  or  between 
two  streets  is  devoted  to  manufacturing,  mercantile  or  other 
business  purposes. 

3.  Where  there  is  included  within  the  boundaries,  sought  to  be  estab- 

lished as  a  residence  district  for  the  purpose  of  an  election  under 
the  Brannock  Law,  certain  blocks  or  squares  devoted  to  business 
purposes,  the  petition  for  an  election  will  be  denied  for  the  entire 
district. 

4.  The  provision  of  Section  1  of  the  Brannock  Law,  limiting  the  time 

within  which  the  mayor  or  a  judge  of  the  common  pleas  court 
may  order  an  election  to  not  less  than  twenty  nor  more  than 
thirty  days,  is  not  mandatory  but  directory. 

Brown,  J. 

On  May  24,  1904,  there  was  filed  with  Judge  Snediker  of  this 
bench  a  petition  under  the  law  passed  April  18,  1904,  approved 
April  19, 1904  (97  0.  L.,  87),  entitled: 

"An  act  further  to  provide  against  the  evils  resulting  from 
the  tra£Se  in  intoxicating  liquors  by  providing  for  local  option 
in  residence  districts  of  municipal  corporations." 

This  petition  consisted  of  forty-five  sheets,  numbered  consecu- 
tively, being  all  of  the  same  proper  form  as  required  by  tjiis  act, 
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each  sheet  containing  from  two  to  thirty-three  names — ^in  the 
aggregate,  560  names. 

Upon  the  filing  of  this  petition,  the  judges  determined,  after 
due  consideration,  to  establish  a  set  of  rules  for  the  conduct 
of  such  hearings,  which  rules  have  been  made  public. 

In  this  case  the  petitioners,  being  represented  by  counsel,  and 
counsel  appearing  for  certain  property  owners  interested,  the 
hearing  has  been  held  after  several  adjournments  occasioned 
by  the  necessities  of  the  case.  The  hearing  was  finally  closed 
yesterday. 

In  order  to  save  lengthy  definitions  of  parties,  the  parties 
favoring  the  petition  will  be  spoken  of  as  **the  petitioners," 
and  the  parties  representing  property  holders  adverse  to  the 
petition  will  be  called  ''the  adverse  party.*' 

Testimony  was  offered  under  the  established  rules  of  evidence 
tending  to  show  under  rule  six  adopted  by  this  court: 

First,  that  said  petition  complies  substantially  in  form  with 
the  requirements  of  the  law  and  with  these  rules;  second,  that 
it  is  properly  filed;  third,  that  notice  has  been  given  as  pro- 
vided herein;  fourth,  that  the  district  referred  to  contains 
not  less  than  300  nor  more  than  2,000  qualified  electors,  and 
is  a  residence  district  under  the  provisions  of  Section  4  of 
of  said  act;  fifth,  that  the  persons  signing  said  petition  are 
40  per  cent,  or  more  of  the  qualified  electors  of  said  residence 
district  under  the  provisions  of  Section  8  of  said  act. 

At  the  time  the  case  was  originally  set  for  hearing  by  Judge 
Snediker,  he  was  engaged  in  the  trial  of  a  murder  caae,  and 
under  rule  eight,  adopted  by  this  court,  which  provides  that 
**in  case  the  judge  with  whom  said  petition  is  filed,  by  reason 
of  sickness  or  other  disability,  absence,  or  being  otherwise 
occupied,  is  unable  to  preside  at  such  hearing,  any  other  judge 
of  this  court  may  do  so,"  Judge  Brown  presided  at  the  first 
and  subsequent  hearings  thereof. 

Therefore,  although  Judge  Brown  will  determine  this  case 
upon  the  law  and  the  facts,  it  should  be  stated  that  where  the 
law  is  interpretated  in  this  decision,  the  same  is  done  after 
full  consultation  and  advice  with  Judges  Kumler  and  Snediker 
of  this  bench,  who  coincide  therewith. 
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To  establish  their  case,  the  petitioners  introduced  the  testi- 
mony of  some  fifty-three  witnesses.  The  adverse  party  intro- 
duced certain  plats  and  the  testimony  of  the  county  engineer. 
The  witnesses  for  the  petitioners  were  principally  men  who  had 
circulated  the  petition,  who  testified  in  the  main  that  the  names 
signed  to  the  petition  were  obtained  by  them  after  full  repre- 
sentation as  to  what  the  petition  contained,  and  after  inquiry 
as  to  whether  the  person  solicited  to  sign  the  same  was  a  bona 
fide  elector  of  either  precinct  C,  precinct  D  or  precinct  E  of 
the  fourth  ward  of  the  city  of  Dayton. 

The  testimony  shows  that  there  were  at  least  560  bona  fide 
fiignaures.  No  testimony  was  introduced  as  to  sheet  No.  39, 
containing  sixteen  names,  which  left  the  total  number  of  peti- 
tioners considered  544.  These  544  names  were  checked  up  by 
a  committee  of  three  of  the  pefitioners  by  means  of  slips 
alphabetically  arranged,  and  the  registration  number  of  each 
Yoter  placed  thereon,  and  the  original  list  checked.  Testimony 
was  introduced  showing  that  ten  names  on  the  petition,  of 
persons  who  were  not  registered  in  the  precinct,  were  qualified 
electors  and  entitle  to  register  for  this  election.  A  package  of 
sixty-seven  names  was  also  presented,  the  former  residence  of 
many  of  whom  had  been  ascertained,  but  no  positive  evidence 
was  introduced  to  prove  that  these  sixty-seven  names  were  en- 
titled to  registry,  although  these  gentlemen  testified  that  they 
were  of  the  opinion,  from  the  best  of  their  information,  that 
these  names  were  those  of  electors  who  had  the  right  to  become 
qualified  for   this  election. 

The  testimony  of  the  Clerk  of  the  Board  of  Supervisors 
of  Elections  for  this  county  shows  that  in  this  district  the 
following  electors  voted  at  the  preceding  general  election  m 
November,  1903 — ^precinct  C,  512;  precinct  D,  367;  precinct  E, 
279;  total,  1,158. 

The  Secretary  of  the  City  Board  of  Elections,  which  board 
has  charge  of  he  registration  and  the  books  thereof,  testified  that 
the  legally  registered  voters  in  these  precincts,  after  deducting 
those  erased  by  reason  of  removal  certificates  only,  is  as  follows : 
Precinct  C,  827 ;  precinct  D,  598 ;  total,  1,854. 
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Under  Section  8  of  this  act  it  is  provided,  that  the  **  mayor 
or  judge  (with  whom  these  motions  are  filed)  shall  order  such 
election  when  the  petition  is  signed  by  as  many  qualified  elec- 
tors as  shall  equal  in  number  40  per  cent,  of  votes  cast  in  said 
residence   district  at  the  last  preceding  general  election.'* 

Therefore,  464  qualified  electors  must  have  signed  this  petition 
in  order  to  come  under  this  provision  of  the  law.  I  find,  there- 
fore, from  the  testimony  introduced,  that  more  than  the  requis- 
ite number  of  qualified  electors  have  signed  the  petition. 

It  is  claimed  by  counsel  of  the  adverse  party,  first,  that  under 
Section  4,  Paragraph  3,  the  district  contains  more  than  2,000 
qualified  electors,  and  is  not  a  residence  district  under  the  pro- 
visions of  Section  4  of  the  act. 

I  will  consider  first  the  question  of  the  number  of  qualified 
electors  of  said  district.  The  testimony  of  the  Clerk  of  the  City 
Board  of  Elections  shows  that  there  are  1,854  qualified  voters 
within  this  district  as  shown  by  the  books  of  registration,  includ- 
ing those  who  may  have  died  or  moved  from  the  district  since 
they  registered.  It  is  claimed  in  argument  by  counsel  for  the 
adverse  party,  that  the  proof  shows  that  there  are  sixty-seven 
legal  electors  who  have  signed  the  petition  who  have  not  quali- 
fied, but  are  entitled  to  qualify  for  this  election,  and  therefore, 
reasoning  by  way  of  proportion,  taking  the  number  of  electors 
who  voted  at  the  last  general  election,  in  proportion  to  the 
number  of  qualified  petitioners,  that  this  proportion,  being  car- 
ried through,  there  would  be  shown  such  an  increase  of  electors 
in  these  three  precincts,  that  the  number  would  exceed  2,000, 
the  maximum  under  Section  4,  Paragraph  3  of  this  act.  This 
manner  of  reasoning  in  order  to  obtain  proof,  we  believe,  is 
faulty,  because  the  proportion  is  not  correct,  for  the  reason  that 
the  electors  who  have  removed  from  this  district  to  residences 
outside  of  the  city,  or  who  have  died,  or  for  any  reason  become 
disqualified  since  their  registration,  have  not  been  taken  into 
consideration,  and  that  to  follow  such  a  line  of  reasoning  with- 
out any  proof  would  be  faulty. 

It  is,  therefore,  found  that  the  number  of  qualified  electors^ 
as  shown  by  the  evidences,  does  not  exceed  2,000, 


NISI  PRIUS  REPORTS— NEW  SERIES.  249 

1904.]  In  re  Petition  for  Brannock  Law  Election. 

We  will  now  take  up  the  question  of  whether  or  not  this  is 
a  residence  district,  as  provided  by  the  act.  Counsel  for  the 
adverse  party  claim  that  there  are  certain  squares  or  blocks 
which  are  devoted  to  business  purposes  within  the  district,  and 
therefore,  that  the  order  can  not  be  made,  because  if  there  are 
contained  within  the  boundaries  and  districts  certain  sections 
of  business  streets  or  blocks,  the  order  must  fail  as  to  the  entire 
district.  If  the  evidence  shows  such  a  condition,  the  claim  of 
the  adverse  party  should  be  sustained. 

The  testimony  of  the  Deputy  County  Surveyor  was  intro- 
duced by  the  counsel  representing  the  adverse  party.  There 
was  introduced  in  evidence,  first,  the  city  plat  containing  the 
precincts,  regularly  defined  and  marked  off  by  the  Clerk  of 
the  City  Board  of  Elections;  second,  the  plat  of  the  east  side 
of  North  Main  street,  from  Adrian  street  to  Herman  avenue, 
showing  the  total  frontage  and  the  purposes  for  which  said 
side  of  the  street  is  occupied  in  feet  and  fractions  thereof; 
third,  a  plat  showing  the  north  side  of  Lehman  street  from 
Williard  street  to  Forest  avenue,  showing  the  same  thing. 

I  will  first  consider  the  plat  of  Main  street,  between  Adrian 
street  and  Herman  avenue.  The  total  frontage  of  Main  street, 
as  shown  by  the  plat,  is  558.4  feet.  One  of  the  premises  is 
occupied  by  a  saloon,  fronting  16.45  feet,  which  must  be  elimin- 
ated under  the  law,  leaving  541.95  feet  for  consideration.  It 
is  claimed  by  counsel  for  the  adverse  parties  that,  if  55  per 
cent,  of  this  foot  frontage  is  occupied  for  and  devoted  to  manu- 
facturing, mercantile  or  other  business  purposes,  not  including 
saloons,  the  petition  can  not  be  granted  under  the  act. 

Let  us  consider  this  frontage  first,  as  if  this  were  the  proper 
construction  of  the  law  and  we  will  consider  the  construction 
of  the  law  hereafter. 

Commencing  at  Adrian  street  and  going  north,  we  will  mark 
down  the  abutting  property  in  one  column  as  devoted  to  manu- 
facturing, mercantile  or  other  purposes  in  the  order  in  which 
they  come — grocery,  13.7  feet;  cigars  and  confectionery,  13.7 
feet;  drugstore,  19.6  feet;  stairway,  3.8  feet;  Blaik  Hardware 
Co.,  12.9  feet;  coal  and  feed  office,  16.3  feet;  vacant,  1.4  feet; 
grocery  company,  34.6  feet;  total,  116  feet. 
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It  is  claimed  that  there  should  be 'added  to  this  the  doctor's 
offices  and  the  space  occupied  by  a  billboard,  as  follows :  Doc- 
tor's office,  12.3  feet;  doctor's  office  16.15  feet;  doctor's  office, 
13.5  feet;  total,  41.95  feet,  inaking  a  sum  total  of  157.95  feet. 
Adding  to  this  the  space  occupied  by  the  billboard,  148.6  feet, 
makes  309.9  feet  altogether.  Fifty-five  per  cent,  of  the  total 
frontage  would  be  298.07  feet.  Therefore,  to  make  the  55  per 
cent,  under  the  construction  of  the  law  as  claimed  by  the  adverse 
party,  it  would  require  the  counting  of  the  frontage  both  of 
the  billboards  and  the  doctors'  offices  as  business  property.  We 
are  of  the  opinion  that  doctor's  offices,  when  attached  to  resi- 
dences, are  residence  property  and  not  business  properly,  and 
that  billboards,  while  in  a  sense  business,  because  the  parties 
erecting  and  using  the  same  are  in  that  business,  yet  under  the 
proper  construction  of  this  act  it  was  not  the  intention  of  the 
act  to  include  billboards  as  '^  devoted  to  manufacturing,  mer- 
cantile or  other  business  purposes."  Therefore,  in  either  view 
of  the  construction  of  the  law,  the  east  side  of  Main  street, 
between  Adrian  street  and  Herman  evenue,  is  a  residence  dis- 
trict. 

But  let  us  examine  the  law  to  ascertain  if  the  claim  of  the 
adverse  party  is  well  founded.  It  is  claimed  by  counsel  of  the 
petitioners  that,  under  any  circumstances,  both  sides  of  the 
street  should  be  considered  in  determining  whether  55  per  cent. 
is  business  property  or  not. 

Section  4,  Paragraph  3,  of  the  act  provides : 

**The  phrase,  'residence  district,'  as  used  in  this  act  shall 
be  construed  to  mean  any  clearly  described,  contiguous,  com- 
pact section  or  territory  in  a  municipal  corporation  bounded 
by  street,  corporation,  or  other  well-recognized  lines  or  boundar- 
ies, and  containing  not  fewer  than  300  qualified  electors,  nor 
more  than  2,000  qualified  electors;  and  such  district  shall  not 
contain  any  block  in  which  one-half  or  more  of  the  foot  front- 
age of  such  block  is  occupied  by  buildings  and  premises  actually 
devoted  to  commercial,  manufacturing,  mercantile  or  other  busi- 
ness purposes,  not  including  saloons ;  provided,  however,  that  in 
determining  the  total  foot  frontage  referred  to  herein,  property 
occupied  by  saloons  shall  not  be  counted  as  either  business  or 
residence  property;"  (we  now  come  to  the  clause  under  which 
the  claims  of  counsel  are  made)  **and  further,  such  residence 
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district  shall  not  contain  the  property  or  premises  abutting  on 
a  street  lying  beween  two  consecutive  cross  or  intersecting 
streets,  from  street  to  street,  or  extending  for  a  distance  of  not 
less  than  500  feet  along  such  street  on  which  said  premises  abut, 
whenever  55  per  cent,  of  the  foot  frontage  of  such  abutting  prop- 
erty is  occupied  for  and  devoted  to  manufacturing,  mercantile 
or  other  business  purposes,  not  including  saloons;  provided, 
however,  that  in  determining  the  total  foot  frontage  re- 
ferred to  herein,  property  occupied  by  saloons  shall  not  be 
counted  as  either  business  or  residence  property;"  (now  follows 
the  clause  containing  the  claim  of  the  petitioners,  that  both 
sides  of  the  street  should  be  counted)  **and  on  the  opposite  side 
of  said  portion  of  said  street  on  which  said  property  abuts, 
55  per  cent,  of  the  foot  frontage  abutting  thereon  is  occupied 
for  and  actually  devoted  to  manufacturing,  mercantile  or  other 
business  purposes,  not  including  saloons." 

These  provisions  of  the  act  must  all  be  considered  together 
in  properly  construing  them,  in  order  to  arrive  at  the  proper 
intention.  It  is  clear  that  the  act  is  meant  to  cover  two  distinct 
kinds  of  property;  one,  an  enire  block  *' devoted  to  commercial, 
manufacturing,  mercantile  or  other  business  purposes,"  and 
also  a  street,  upon  each  side  of  which,  between  two  streets  or 
for  a  length  of  500  feet,  55  per  cent,  is  devoted  to  manufactur- 
ing, mercantile  or  other  business  purposes.  We  are,  therefore, 
of  the  opinion  that  the  proper  construction  of  law  would  com- 
pel us  to  consider  both  sides  of  Main  street  between  Adrian 
street  and  Herman  avenue. 

The  west  side  of  Main  street  has  only  83  feet  K)f  business 
property  out  of  a  total  frontage  of  520  feet. 

Therefore  the  contention  of  counsel,  in  opposition,  is  not  well 
taken,  in  any  view  of  the  law  or  facts. 

We  now  come  to  the  consideration  of  the  plat  bounded  by 
Lehman  street,  Willard  street,  Palmer  street  and  Forest  avenue. 
We  will  first  consider  the  north  side  of  Lehman  street,  between 
Forest  avenue  and  Willard  street.  It  is  claimed  that  this  prop- 
erty is  occupied  and  in  actual  use  as  manufacturing  property. 
In  order  to  maintain  this,  it  must  be  shown  that  50  per  cent, 
under  the  view  of  counsel  for  the  adverse  party,  is  actually 
devoted  to  manufacturing  puri)oses.  The  testimony  shows  as 
follows:     Thresher  Electric  Co.,  88.5  feet  front;  Hydraulic  Co., 
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120  feet ;  Model  Laundry  stable,  72  feet ;  Model  Laundry,  187.5 
feet;  total,  468  feet. 

Fifty  per  cent,  would  be  234  feet.  This  would  necessitate 
the  counting  of  the  lot  marked  *' Model  Laundry"  and  the 
part  marked  ** Hydraulic,"  in  order  to  make  up  more  than  50 
per  cent.  It  is  shown  by  the  testimony  that  the  Model  Laundry 
does  not  occupy  the  corner  lot,  marked  on  the  plat  *' 187.5  feet," 
but  that  the  same  is  a  vacant  lot,  unfenced,  the  Model  Laundry 
lying  north  and  west,  under  a  lease  from  the  Dayton  Hydraulic 
Company.  Therefore,  the  187.5  feet  at  the  comer  of  Willard 
and  Lehman  streets  should  be  eliminated.  The  120  feet  marked 
"Hydraulic,"  w^'ch  includes  the  abandloned  race  and  the 
banks,  should  also  t^  eliminated  as  not  being  property  con- 
templated under  a  proper  construction  of  this  act. 

Therefore,  even  if  this  property  came  under  the  50  per  cent, 
rule,  the  facts  would  not  warrant  the  theory  of  counsel.  Much 
less  could  it  be  established  under  the  rule  counting  both  sides 
of  the  street,  because  the  opposite  side  is  vacant  property,  except- 
ing a  small  frontage  of  about  60  feet,  formerly  occupied  by  the 
electric  light  works.  This  also  applies  to  Forest  avenue.  The 
east  side  of  Forest  avenue  is  occupied  by  the  old  Stilwell-Bierce 
plant  for  499  feet.  The  balance  of  the  square  is  a  vacant  lot 
and  a  residence ;  total  frontage,  156.7.  The  west  side  of  Forest 
avenue,  it  is  claimed,  should  not  be  considered  as  residence 
property;  but  if  we  adopt  the  55  per  cent,  rule,  as  claimed  by 
counsel  for,  the  adverse  party,  we  must  consider  the  west  side 
as  unoccupied  and  unsuitable  for  residence  purposes. 

Therefore,  55  per  cent,  of  business  property,  on  both  sides  of 
this  avenue,  can  not  be  shown. 

But  we  are  of  the  opinion  that  the  consideration  of  this 
block,  under  a  proper  construction  of  the  law,  should  be  under 
the  first  clause  defining  the  residence  district,  as  above  quoted, 
to-wit : 

**And  such  district  shall  not  contain  any  block  in  which 
one-half  or  more  of  the  foot  frontage  of  such  block  is  occupied 
by  buildings  and  premises  actually  devoted  to  commercial, 
manufacturing,  mercantile  or  other  business  purposes,  not  in- 
cluding saloons."     Section  4,  Paragraph  3. 
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The  statute  defines  the  construction  to  be  put  upon  the  word 
*•  block"  in  Section  4,  Paragraph  5,  to-wit:  *'The  term  *  block' 
shall  be  construed  to  mean  the  territory  bounded  by  four  well? 
recognized  adjacent  streets,  and  not  alleys/' 

Therefore,  in  considering  the  objection  raised  as  to  this  ter- 
ritory, we  must  consider  the  block  bounded  by  Forest  avenue 
on  the  west,  Willard  street  on  the  east,  Palmer  street  on  the 
north,  and  Lehman  street  on  the  south,  and  the  testimony  clearly 
shows  that  not  '*  one-half  or  more  of  the  frontage  of  such  block 
is  occupied  by  buildings  and  premises  actually  devoted  to  com- 
mercial, manufacturing,  mercantile  or  other  business  purposes. '  * 
We  are,  therefore,  of  the  opinion  that  under  the  law  and  the 
evidence  the  provisions  of  the  act  and  the  rules  of  this  court 
have  been  complied  with  in  every  respect,  and  that  the  petition 
should  be  granted. 

Under  Section  1  of  the  act  it  is  provided  that  when  these  re- 
quirements are  complied  with,  the  **  common  pleas  judge  shall 
order  a  special  election  to  be  held  in  not  less  than  twenty  and 
not  more  than  thirty  days  from  the  filing  of  such  petition.'' 

We  are  of  the  opinion  that  the  time  mentioned  in  this  sec- 
tion is  directory  and  not  mandatory.  The  objects  of  the  peti- 
tion might  clearly  be  defeated  by  lengthy  hearings,  which  could 
be  continued  at  great  length  as  an  excuse  for  defeating  the  ob- 
jects of  the  act. 

In  this  hearing  the  adjournments  have  been  necessary  and 
the  hearing  prompt  and  without  any  unnecessary  delays  what- 
ever. 

The  law  provides  thait  the  mayor  shall  issue  a  proclamation 
calling  for  the  election,  and  that  this  proclamation  shall  require 
ten  days'  notice.  The  law  further  provides  for  registration 
days,  which  shall  be  the  second  Friday  and  Saturday  preced- 
ing the  election.  Therefore,  time  must  be  given  for  these  pur- 
poses as  required  by  law,  and  we  fix  the  time  and  places  for 
this  special  election  as  follows:  In  Precincts  C,  D.  and  E.  of 
the  Fourth  Ward,  Dayton,  at  the  usual  places  for  holding  elec- 
tions, on  July  9, 1904,  between  the  hours  provided  by  law.  And 
the  order  directing  such  special  election  is  issued  to  the  mayor 
of  the  city  of  Dayton,  and  to  the  president  of  the  city  board 
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of  elections  of  the  city  of  Dayton,  as  required  by  the  statute. 
The  notices  will  be  served  upon  the  mayor  and  upon  the  presi- 
dent of  the  city  board  of  elections  by  the  sheriff,  who  will  make 
his  return  to  this  court  according  to  law.  The  costs  of  this 
proceeding  will  be  taxed  against  the  petitioners. 

A.  L,  Hughes  and  0.  M.  Gottschall,  for  plaintiffs. 

Sprigg  c&  Fitzgerald  and  McMahon  &  McMahon,  for  defend- 
ants. 


RIGHTS  OP  MORTGAC££  UNDER.  INSURANCE  POUCY 
COVERJNG  MORTGAGED  PREMISES. 

[Common  Pleas  Court  of  Allen  County.] 
Clara  E.  Agner  v.  Firemen's  Insurance  Co.  et  al. 

Decided.   1903. 

Insurance — Mortgagor  not  the  Agent  of  Mortgagee  in  Procuring — And 
Fraud  of  Mortgagor  in  Procuring  not  a  Defense  against  Claim  of 
Mortgagee  under  the  Policy. 

1.  A  mortgagor  is  not  in  any  sense  the  agent  of  the  mortgagee  in 

procuring  insurance  on  the  mortgaged  premises  for  the  benefit 
of  the  mortgagee  as  his  interest  may  appear  and  in  accordance 
irith  an  agreement  so  to  do. 

2.  Where  the  mortgagee  is  not  a  party  to  the  insurance  contract,  and 

had  no  knowledge  of  any  fraud  in  the  procuring  of  the  insurance^ 
an  allegation  of  fraudulent  representations  and  concealments  on 

the  part  of  the  mortgagor  in  procuring  the  insurance  does  not 
constitute  a  defense  to  the  claim  of  the  mortgagee  under  the 
policy. 

Cunningham,  J. 

The  plaintiff,  Clara  E.  Agner,  sues  defendant,  Firemen's  In- 
surance Company,  on  a  policy  to  recover  $3^500,  for  loss  by 
fire  which  occurred  January  17,  1901. 

By  her  amended  answer  and  cross-petition,  Catherine  Boland 
sets  up  that  she  was  mortgagee  at  the  time  of  said  fire  on 
the  premises,  i.  e.,  buildings,  insured  by  said  policy  and  burned; 
that  at  the  time  of  the  issuance  of  said  policy,  a  stipulation 
was  written  therein  making  the  loss,  if  any,  payable  to  the 
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mortgagee  as  her  interest  might  appear,  the  clause  being  that 
denominated  the  New  York,  Pennsylvania  and  New  Jersey 
standard  mortgagee  clause. 

To  Catherine  Boland's  cross-petition  the  defendant,  Firemen's 
Insorance  Company,  files  an  answer,  and  the  defendant,  Cath- 
erine Boland,  demurs  generally  to  the  second,  third,  fourth 
and  fifth  defenses  of  said  answer.  These  enumerated  defenses 
set  out  specific  and  separate  wrongs  and  omissions  of  duty 
on  the  part  of  the  plaintiff,  Clara  E.  Agner,  by  reason  of 
which  said  Firemen's  Insurance  Company  claims  the  policy  set 
up  in  the  petition  has  become  void,  and  it,  said  Insurance 
Company,  released  from  paying  any  loss  thereunder  to  any 
person. 

This  situation  brings  us  squarely  to  the  issue  of  law:  Can 
the  defendant  insurance  company  plead  the  acts  of  the  insured, 
Clara  E.  Agner,  to  defeat  the  right  of  Catherine  Boland  to 
recover  under  her  contract  with  said  company,  t.  e.,  to  defeat 
her  rights  under  the  mortgagee  clause  attached  to  said  policy, 
where  such  acts  were  committed  or  omitted  at  the  time  of  the 
issuance  of  said  policy  and  for  the  purpose  of  obtaining  its 
issuance?  The  court  has  carefully  examined  the  briefs  filed 
in  this  case  and  the  cases  therein  cited  where  there  is  any 
controversy  as  to  the  matter  decided.  I  gather  from  the  brief 
of  Mr.  Mooney  that  he  chiefiy  relies  on  his  proposition  that 
the  Agner  policy  was  void  ab  initio,  for  the  reason  that  the 
insured  did  not  make  known  the  existence  of  other  insurance 
then  had  with  the  Washington  Insurance  Company,  of  Cin- 
cinnati. 

The  cases  principally  relied  on  by  defendant's  counsel  are 
from  Texas,  Hanover  Fire  Ins.  Co.  v.  Bank,  34  S.  W.  Rep., 
333  (Tex.  Civ.  App.),  and  seem  to  be  well  considered;  but 
the  ai^ument  based,  as  it  seems  to  me,  upon  a  faulty  premise, 
to  which  I  will  hereafter  refer. 

Now  the  question  resolves  itself,  on  the  whole,  to  the  court 
in  this  way:  I,  a  mortgagee,  receive  in  my  mortgage  contract 
a  provision,  made  a  condition  of  the  mortgage,  which  exacts 
that  my  mortgagor  furnish  insurance  on  the  mortgaged  prop- 
erty for  my  benefit  in  case  of  loss,  as  my  interest  may  appear 
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I  have  no  contracrtuary  duty  toward  the  obtaining  of  the  in- 
surance; that  devolves  wholly  on  the  mortgagor  under  his  con- 
tract with  me;  he  buys  the  insurance  on  his  own  statement, 
makes  a  contract  which  the  insurer  issues  on  his  statement, 
the  details  of  which  I  am  ignorant;  the  statement  is  satisfac- 
tory to  the  insurer  or  it  certainly  would  not  issue  its  policy. 
The  insurer  then  makes,  at  the  wish  and  direction  of  its  cus- 
tomer, its  promise  to  protect  me,  and  conditions  its  promise 
that,  when  it  pays  me  after  loss,  it  shall  be  subrogated  to  my 
rights  under  my  mortgage;  that  is  the  only  condition  in  the 
promise  that  the  insurer  makes  me,  and  no  condition  or  duty  of 
any  other  kind  or  character  is  imposed  upon  me.  That  promise 
is  a  notice  to  me  that  my  mortgagor  has,  satisfactorily  to  the 
insurer,  arranged  for  carrying  out  his  contract  with  me.  With 
what  passes  between  the  insurer  and  my  mortgagor,  I  have  no 
concern.  Whether  that  is  a  good  contract  for  insurance  com- 
panies to  make  I  don't  know,  but  they  make  them  and  pre- 
sumably know  their  business. 

In  what  way  does  this  transaction  differ  from  the  following: 
John  Jones  owes  me  $1,000 ;  Jones  has  subscribed  for  ten  shares 
of  stock  in  some  corporation.  I  agree  with  Jones  to  accept  this 
stock  in  payment  of  my  due;  Jones  makes  arrangements  satis- 
factorily to  the  oflScers  of  the  corporation,  so  that  they  concede 
his  right  to  the  certificates,  and,  at  his  request,  issue  them  to  me. 
I  receive  them,  and  surrender  to  Jones  their  value.  If  Jones 
has  been  guilty  of  fraud  or  failure  in  his  engagements  in  and 
about  obtaining  the  issuance  of  the  certificates,  can  the  corpora^ 
tion,  on  the  above  facts  alone,  question  my  rights  as  a  stock- 
holder on  the  ground  that  Jones  acted  as  my  agent? 

If  my  mortgagor  fails  to  obtain  the  insurance,  the  condition 
of  his  mortgage  is  broken,  and  I  may  take  such  steps  as  I  see  fit 
to  protect  myself.  But  resting  on  the  insurer's  promise,  as  to 
me  absolutely  unconditional,  concerning  which  I  have  a  right 
to  believe  it  has  protected  itself  in  every  way  before  issuing,  I 
rest  serene,  relying  on  my  security,  to  be  met  with  the  proposi- 
tion when  I  seek  to  assert  it,  that  some  one,  over  whom  I  have 
no  control,  in  whom  I  had  only  a  contractuary  interest,  had 
fraudulently  deceived  my  promisor. 


!k 
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The  court  does  not  believe  that  the  mortgagor  is  in  any  sense 
the  agent  of  the  mortgagee  in  obtaining  insurance  in  the  form 
in  question  for  the  benefit  of  the  mortgagee,  and  the  Texas  cases 
basing  their  entire  opinion  on  that  proposition,  I  must  refuse  to 
be  governed  by  them.  Of  course,  this  court  disagrees  with  a  su* 
preme  tribunal  with  fear  and  trembling  and  all  becoming  mod- 
esty; and  as  other  states  differ  on  this  proposition,  on  which 
there  has  never  been  a  ruling  in  Ohio,  I  follow  the  result  in- 
dicated by  the  reasoning  above. 

It  seems  to  the  court  that  the  above  conclusions,  which  neces- 
sarily separate  the  dealings  of  the  insurance  company  with 
Catharine  Boland  in  their  contract  sense,  from  those  had  with 
the  insured,  dispose  of  all  questions  arising  upon  this  demurrer, 
and  the  same  is  sustained  as  to  all  the  defenses  that  it  reaches, 
except  the  third,  which  contains  an  allegation  of  partial  loss, 
not  very  distinctly  pleaded,  but  perhaps  no  other  construction 
can  be  placed  upon  it  when  attacked  by  demurrer.  Demurrer 
to  third  defense  overruled. 

Jos.  P.  HoacUey,  for  plaintiff. 

/.  W.  Mooney,  for  defendant 


APPEAL  IN  ATTAGHM£NT:PR0CSEDINGS. 

[Common  Pleas  Court  of  Hamilton  County.] 

Elmer  A.  McLane  v.  Julia  Colburn. 

Decided,  Augrust,  1904. 

Appeal — From  Judgment  of  a  Magistrate — Determining  an  Attach^ 
ment — May  he  Tried  de  Novo — Necessary  AUegcUions  as  to  'Wee- 
essaries** — Agency— Assignee  of  an  Account  Entitled  to  Bue  in 
Attachment,  When. 

1.  The  appeal  from  a  magistrate's  decision,  under  Section  6494,  de- 

termining an  attachment,  is  not  necessarily  retired  upon  the  same 
evidence.    Both  parties  are  entitled  to  produce  testimony  de  novo, 

2.  An  allegation  of  "necessaries,  to-wit,  groceries,"  follows  the  lan- 

guage of  the  statute,  and  is  a  sufficient  description  to  withstand 
an  attack  on  the  form  of  the  affidavit.    Whether  the  goods  were 
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Bold  for  the  actual  necessities  of  the  family,  or  for  the  purpose 
of  resale  and  profit,  Is  a  question  of  fact  to  be  determined  by  the 
weight  of  the  evidence. 
3.  An  agent  guaranteeing  an  account  for  his  employer  and  being 
compelled  by  agreement  to  pay  the  same  weekly,  becomes  in  law 
the  assignee  of  such  account,  and  is  entitled  to  sue  in  attach- 
ment in  his  own  name. 

Pplegeb,  J. 

This  is  a  proceeding  on  appeal  from  an  attachment  issued  by 
a  magistrate.  The  affidavit  alleged  that  the  defendant  was 
justly  indebted  to  the  plaintiff  **for  necessaries,  to-wit,  gro- 
ceries," and  *'that  the  claim  is  for  necessaries."  The  defendant 
filed  a  motion  to  dissolve  the  attachment,  which  was  overruled 
by  the  maf?istrate.     Three  points  are  made: 

(1).  That  the  proceeding  in  this  court  should  be  determined 
on  the  same  evidence  adduced  before  the  magistrate.  This  would 
be  true  upon  proceedings  in  error  as  provided  by  statute.  This 
proceeding,  however,  was  taken  upon  appeal.  Section  6494,  Re- 
vised Statutes  distinctly  provides  that  the  attachment  proceed- 
ing may  be  ** appealed,"  and  that  upon  such  ** appeal"  **said 
court  or  judge  shall  hear  and  determine  said  motion  in  the  same 
manner  as  though  it  was  originally  brought  in  said  court  of  com- 
mon pleas."  Notwithstanding  the  ruling  of  certain  other  common 
pleas  judges  to  the  contrary,  there  can  be  no  doubt  in  my  mind 
about  the  construction  of  this  section.  Plainer  language  could 
not  be  used  to  indicate  that  in  this  court  upon  appeal  each  side 
should  be  given  an  opportunity  to  produce  its  evidence  de  novo 
upon  the  motion  to  dissolve  the  attachment. 

(2).  That  it  being  shown  upon  the  testimony  produced  in 
this  court  that  the  defendant  kept  a  boarding  house,  that  the  affi- 
davit in  attachment  is  insufficient  because  it  does  not  affirma- 
tively show  the  facts  tending  to  prove  that  groceries  sold  by  the 
plaintiff  to  the  defendant  were  necessities  for  family  and  not 
boarding  house  use.  An  affidavit  in  attachment  affirmed  on  be- 
lief without  stating  facts  justifying  such  belief  is  not  sufficient 
(Dunlevy  v.  Schwartz,  17  0.  S.,  140;  Gamer  v.  White,  23  0. 
S.,  192;  Endel  v.  Leibrock,  33  0.  S.,  254).  But  an  affidavit 
positively  sworn  to  need  only  to  be  stated  in  the  language  of  the 
statute  {Hockspringer  v.  Ballenburg,  6  Ohio,  304;  Harrison  v- 
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King,  9  0,  S.,  388-392;  Emmett  v.  Yeigh,  12  0.  S.,  335).  If 
it  were  conceded  for  the  sake  of  argument  that  the  rule  that 
justices'  proceedings  being  liberally  construed  after  jurisdiction 
has  attached  (Boot  v.  Davis ,  51  O.  S.,  29),  should  not  be  applied 
to  attachments  on  appeal,  and  that  they  should  be  strictly  con- 
strued, we  find  that  the  statute  requires  only  an  allegation  ^'that 
the  claim  was  for  necessaries."  These  were  the  exact  words 
used  in  the  affidavit,  followed  by  the  words  **to-wit,  groceries." 
The  affidavit  is  therefore  sufficient,  but  the  proof  on  the  motion 
to  dissolve  the  attachment  may  establish  a  case  not  of  necessaries. 
The  law  did  not  contemplate  the  purchase  of  groceries  for  re- 
selling. Counsel  insists  that  it  being  shown  that  the  defendant 
kept  a  boarding  house,  and  that  these  groceries  were  used  aa 
edibles  for  the  boarders  as  well  as  for  the  family,  they  were  used 
for  the  purpose  of  business  and  not  home  consumption  {Vand- 
horst  V.  Bacon,  38  Mich.,  669 ;  Heidenheimer  v.  Blumenkom,  56 
Texas,  308 ;  Mueller  v.  Bichardson,  82  Texas,  361,  and  Coffey  v. 
Wilson,  65  Iowa,  270,  are  cited).  These  are  all  cases  under  the 
exemption  statute,  and  upon  examination  are  peculiarly  appli- 
cable to  statutoty  provisions  exempting  **  necessary  provisions 
for  family  use,"  excluding  the  selection  by  the  debtor  of  any- 
thing except  that  which  was  designed  by  the  statute.  Prom  the 
evidence  before  the  court  it  appears  that  the  defendant  was  a 
householder,  and  that  she  and  four  other  relatives  helped  to 
consume  these  groceries.  It  could  not  well  be  within  the  knowl- 
edge of  the  creditor  how  much  of  these  groceries  were  consumed 
by  the  defendant  and  her  relatives  and  how  much  by  the  board- 
ers. After  evidence  submitted  that  she  herself  and  her  family 
aided  in  this  consumption  the  burden  is  upon  her  to  produce  the 
evidence  to  meet  the  issue  that  the  groceries  were  not  sold  or 
used  as  necessity.  To  the  extent  that  the  groceries  were  so  used 
the  attachment  was  legal.  The  testimony  does  not  aid  the  court 
in  dividing  it.  The  objection  to  the  affidavit  and  the  proof  on 
the  ground  stated  is  therefore  not  well  taken. 

(3).  It  is  urged  that  the  goods  having  been  purchased  from 
the  Great  China  Tea  Company  and  not  from  the  plaintiff  there 
is  nothing  owing  to  him,  and  that  the  plaintiff  is  not  the  real 
party  in  interest.     The  testimony  without  contradiction  shows 
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that  the  plaintiff  was  the  agent  of  the  Great  China  Tea  Company, 
and  as  such  was  compelled  to  sell  only  for  cash,  but  was  permit- 
ted to  credit  certain  persons  provided  he  guaranteed  the  same, 
and  by  paying  the  amount  of  such  credited  goods  at  the  end  of 
each  week,  which  he  did.  PlaintiflE  claims  that  defendant  knew 
of  this  arrangement.  Defendant  denied  it.  Whether  by  con- 
seiit  or  not,  this  arrangement  amounted  in  law  to  an  assignment 
of  the  account  to  the  plaintiff.  The  plaintiflE  was  therefore  the 
assignee  or  owner  of  the  account,  and  it  was  unnecessary  under 
our  present  statutes  that  he  should  sue  as  such  assignee.  He 
had  the  right  to  bring  suit  in  his  own  name,  and  to  the  attach- 
ment, because  the  account  was  for  necessaries,  which  was  not 
personal  or  peculiar  to  the  Great  China  Tea  Company.  The 
right  of  enforcing  the  claim  by  attachment  passed  to  the  as- 
signee. 

The  motion  to  dissolve  the  attachment  is  therefore  overruled, 
the  appeal  is  dismissed  and  the  case  is  remanded  to  the  justice 
for  further  proceedings.    Costs  on  the  appellant. 

Joseph  Fox,  for  the  motion. 

George  E.  MUls,  contra. 


NISI  PRIUS  REPORTS— NEW  SERIES.  261 

- 

1904.]  State,  ex  rel,  v.  Snyder  et  al.  Commissioners. 

CONTRACTS  FOR  COUNTY  BRIDGES, 

[Ck)mmon  Pleas  Court  of  Ashland  County.] 

State,  foe  use  op  Ashland  County,  v.  G.  H.  Snyder  bt  al. 

County  Commissioners. 

Decided,  May,  1904. 

County  Commi88ioner$ — Poatess  Only  Statutory  Potoers — And  Mu$t 
FollotD  Statutory  Requirements — Construction  of  County  Bridges — 
Advertisement  for  Bids  May  he  Omitten,  Whenr^Estimates  of  Cost 
— Plans  and  Specifications — Substructure  a  Part  of  tKe  Bridge- 
Open  Competition, 

1.  County  commissioners  can  exercise  no  powers  not  expressly  con- 

ferred by  statute,  and  where  the  law  directs  what  shall  be  done 
preliminary  to  the  expenditure  of  public  money,  injunction  will 
lie  to  restrain  such  expenditure,  until  the  preliminary  steps  have 
been  taken. 

2.  In  the  building  of  county  bridges,  the  only  discretion  the  commis- 

sioners may  exercise  is  in  the  making  of  a  contract  without  adver- 
tising for  bids,  when  the  estimated  cost  of  the  bridge  and  substruc- 
ture does  not  exceed  $1,000;  but  this  does  not  mean  that  any  of 
the  other  preliminary  requirements  may  be  omitted. 

3.  Contracts  which  are  made  to  amount  to  less  than  $1,000  by  omitting 

the  substructure  or  the  material  used  will  be  construed  as  de- 
signed to  evade  the  requirement  as  to  advertising.  The  provision 
as  to  bridges  costing  less  than  $1,000  refers  to  the  aggregate  esti- 
mated cost. 

Campbell,  J. 

The  plaintiff  is  the  duly  elected,  qualified  and  acting  prose- 
cuting attorney*  of  this  county;  and  defendants  are  the  duly 
elected,  qualified  and  acting  commissioners  thereof,  as  said 
plaintiff  states  in  his  petition. 

It  is  stated  in  said  petition  that  on  April  4,  1904,  the  defend- 
ants as  such  commissioners  sold  bonds  of  this  county  in  the  sum 
of  $9,500,  and  propose  to  issue  additional  bonds  in  the  sum  of 
$35,000;  that  the  June  collection  of  taxes  will  be  $7,000  more, 
making  a  total  of  $51,500,  not  including  premium  on  the  bonds 
to  be  sold  May  25,  1904 ;  that  said  commissioners  propose  to  ex- 
pend the  above  sum  of  money  this  summer  in  repairing  and 
building  new  bridges;  and  that  some  thirty  new  bridges  will 
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be  required,  and  also  iron  pipe  for  culverts;  that  some  of  these 
bridges  will  cost  more  than  $1,000,  and  others  less,  but  plaintiff 
is  without  information,  as  no  plans  and  specifications,  or  esti- 
mates of  the  cost  have  been  made.  That  defendants  are  not 
filling  estimates  as  to  the  probable  cost  of  said  bridges  and  cul- 
verts; that  they  have  not  called  upon  the  county  surveyor  or 
any  other  competent  engineer  to  make  an  estimate  of  the  prob- 
able cost  of  said  bridges  and  culverts,  together  with  the  plans  and 
specifications  therefor;  that  defendants  are  proceeding  to  con- 
tract, and  are  now  making  contracts  for  said  bridges  and  cul- 
verts, without  any  estimate  of  cost  of  the  same,  and  making 
contracts  for  bridges  and  iron  pipe  for  culverts  which  will  ex- 
ceed $1,000  without  advertising  for  bids,  as  required  by  law; 
making  separate  and  single  contracts  for  each  and  every  bridge 
and  for  iron  pipe  for  culverts,  in  order  to  keep  from  advertising 
for  bids  and  to  avoid  a  free  and  open  letting  of  contracts. 

The  foregoing  are  the  material  allegations  of  plaintiff's  peti- 
tion, necessary  to  be  considered  in  determining  whether  an  in- 
junction should  be  granted  or  not. 

The  defendants  answering,  say  that  the  recent  flood  rendered 
useless  and  impassable  many  bridges  in  this  county,  and  that 
the  demand  upon  them  to  make  repairs  and  construct  new 
bridges  was  such,  that  after  a  careful  examination  of  the  roads 
by  personal  inspection,  they  took  the  proper  legal  steps  for  the 
issue  and  sale  of  bonds,  and  thus  provide  a  fund  to  make  the 
highways  passable  and  safe  for  public  travel. 

They  deny  that  they  have  made  any  contracts  for  bridges 
that  exceed  $1,000  in  cost,  and  in  all  instances  the  cost  of  bridges 
is  less  than  $1,000;  that  specifications  in  detail  have  been  in  all 
cases  previously  submitted,  and  when  contracts  were  awarded, 
the  specifications  became  a  part  of  the  contract,  and  a  matter 
of  record  in  the  auditor's  office.  They  deny  that  they  are  pro- 
ceeding to  contract  for  bridges  and  iron  pipe,  without  any  esti- 
mate of  the  probable  cost  of  the  same  being  made ;  that  they  gave 
all  competitors  and  bridge  builders  equal  opportunity  from  act- 
ual view  of  the  premises  and  surrounding  conditions,  and  their 
specifi<5ation  to  determine  the  price  of  each  and  every  bridge, 
etc.,  and  they  believe  that  by  the  contracts  already  entered  into 
there  has  been  large  saving  of  money  to  Ashland  county. 
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Th^  admit  entering  into  contract  after  the  fullest  investigar 
tion  for  twenty-six  bridges;  that  these  contracts  have  not  been 
filed,  for  the  reason  that  the  sale  of  bonds  was  postponed  on 
account  of  defect  in  advertising. 

Upon  the  issues  as  thus  outlined,  the  case  has  been  submitted, 
the  testimony  of  the  defendants  themselves,  as  to  their  doings 
in  the  matters  complained  of,  only  being  oflfered. 

Prom  the  testimony  of  Commissioner  T.  W.  Hunter  it  ap- 
pears that  these  contracts  were  made  with  the  King  Bridge  Co., 
of  Cleveland,  the  Canton  Bridge  Co.,  of  Canton,  and  the  Mt 
Vernon  Bridge  Co.,  of  Mt.  Vernon ;  that  some  of  these  contracts 
were  made  at  their  office  and  some  at  the  hotel,  after  they  went 
in  company  of  an  agent  to  see  what  was  needed.  None  of  these 
contracts  were  filed  in  the  auditor's  office. 

The  commissioners  never  made  or  filed  bills  of  material  or 
estimates  of  cost  at  the  auditor's  office  of  any  of  these  bridges 
before  these  contracts  were  signed  up.  The  contracts  signed 
were  printed  forms  furnished  by  the  bridge  companies.  The 
bridge  companies  furnished  some  kind  of  a  blue  print  or  draw- 
ing of  these  bridges  and  these  drawings  were  attached  to  the 
contracts.  The  commissioners  and  an  agent  of  the  bridge  com- 
pany would  go  to  the  bridge  and  look  it  over.  No  surveyor  was 
taken.  The  agent  would  take  notes  of  the  length  and  size  of 
the  bridge ;  the  cost  of  the  bridge  was  not  figured.  They  never 
submitted,  as  commissioners,  any  plans  or  specifications,  bills 
of  material  or  estimates,  to  the  auditor  or  surveyor  with  the 
three  commissioners  for  approval.  These  contracts  were  made 
with  the  three  companies  mentioned,  each  having  a  certain  num- 
ber, and  the  agent  of  but  one  company  was  taken  with  the  com- 
missioners at  the  same  time;  and  these  three  companies  never 
bid  together  at  one  bridge.  During  his  term  of  office,  in  no  case 
have  specifications  and  plans  been  filed  in  the  auditor's  office, 
in  the  first  instance,  and  they  have  never  offered  competition 
on  any  particular  bridge. 

The  testimony  of  Mr.  Snyder  and  Mr.  Walters  does  not  differ 
from  the  foregoing  and  I  simply  refer  to  enough  to  render  in- 
telligible what  is  to  follow.  Paper  writings  purporting  to  be 
contracts  between  these  three  bridge  companies  and  the  county 
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conunissioners  are  before  me  as  exhibits  of  the  doings  of  these 
parties,  those  of  the  Canton  Bridge  Co.  appearing  as  duplicates. 
The  originals  are  probably  in  possession  of  the  company.  None 
of  these  contracts  were  made  by  the  commissioners  in  their  office 
by  their  official  action  and  entered  upon  their  journal  of  pro- 
ceedings. Indeed,  it  seems  that  these  bridge  companies  have 
constituted  themselves  the  arbiters  of  the  bridge  building  in 
ibis  county  if  we  are  to  judge  from  what  has  been  shown  before 
me. 

By  invitation  of  the  commissioners  or  otherwise,  they  visit 
separately  the  location  where  the  bridge  is  needed,  prepare  their 
own  plans  and  specifications,  fill  up  a  blank  contract  of  their 
own  preparation,  fix  their  price,  the  agent  signs  on  the  part  of 
of  his  company,  and  the  commissioners,  in  their  official  capacity, 
do  likewise  for  the  county.  In  this  manner  paper  contracts  have 
been  signed  for  twenty-six  bridges,  costing  in  the  aggregate, 
$14,195,  distributed  as  follows:  Thirteen  bridges,  Mt.  Vernon 
Bridge  Co.,  $6,084.64;  five  bridges,  King  Bridge  Co.,  $3,762; 
eight  bridges.  Canton  Bridge  Co.,  $4,349.  During  the  coming 
year  it  is  proposed  to  expend  nearly  $40,000  more. in  the  erec- 
tion and  repair  of  bridges  in  this  county.  Tax-payers  have  a 
right  to  know  that  this  money  is  expended  in  conformity  with 
the  laws  of  the  state  and  not  in  any  other  way.  County  com- 
missioners are  creatures  of  law,  and  can  do  no  act  in  their  offi- 
cial capacity  without  the  pale  of  the  law.  that  will  bind  the 
county.  The  duty  of  commissioners  is  outlined  by  statute  as 
follows,  as  to  the  erection  of  bridges: 

Section  795,  Revised  Statutes,  provides  that  the  commissioners 
**  shall  make,  or  may  procure  some  competent  architect  or  civil 
engineer  to  make  full,  complete  and  accurate  plans  therefor, 
showing  all  the  necesary  details  of  the  work  and  materials  that 
will  be  required  for  the  same,  •  •  •  and  also  accurate 
bills,  showing  the  exact  amount  of  all  the  different  kinds  of  ma- 
terials to  be  used  in  the  erection  thereof,  addition  thereto,  or 
in  the  alteraton  of  the  same,  and  they  shall  accompany  the  plan 
or  plans." 

He,  the  architect  or  civil  engineer,  shall  also  make  a  full,  ac-? 
curate  and  complete  estimate  of  each  item  of  expense,  and  thft 
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entire  aggregate  of  cost  of  the  building  or  bridge  substructure 
as  the  case  may  be;  but  the  eommissioDers  may  receive  from 
bidders  on  iron  substructures  for  bridges  the  necessary  plans 
and  specifications  therefor. 
Section  796,  Revised  Statutes,  provides: 

"When  it  becomes  necessary  to  erect  a  bridge,  the  conmiis- 
sioners  shall  determine  the  length  and  width  of  the  superstruct- 
ure, •  •  •  and  shall  advertise  for  proposals  for  perform- 
ing the  labor  and  furnishing  the  material  necessary  to  the  erec- 
tion thereof,  •  •  •  and  invite  bids  or  proposals  in  accord- 
ance with  the  same ;  but  they  shall  also  invite,  receive  and  con- 
sider proposals  on  any  other  plan  at  the  option  of  bidders  and 
shall  require  that  all  proposals  on  such  other  plan  shall  be  ac- 
companied with  plans  and  specifications  showing  and  setting 
forth  the  number  of  spans,  the  length  of  each,  the  nature,  qual- 
ity and  size  of  material  to  be  used  in  the  erection  of  such  bridge, 
the  strength  of  the  structure  when  completed,  •  •  •  and 
the  plan  or  plans  and  specification  or  specifications  upon  and 
according  to  which  such  contracts  are  awarded,  shall  be  kept 
on  file  in  the  office  of  the  auditor  and  made  a  part  of  the  con- 
tract 

The  commissioners  shall  in  their  advertisement  for  proposals, 
invite  bidders  to  make  the  same  for  furnishing  all  the  material 
and  performing  all  the  work  or  for  such  part  as  bidders  see 
proper,  and  shall  state  the  time  and  place  wh^re  bids  will  be 
opened  and  the  contract  or  contracts  awarded. 

Section  797,  Revised  Statutes,  provides  that  the  plans  and 
specifications  and  estimates  required  by  Sections  795  and  796, 
if  they  relate  to  a  bridge,  **  shall  be  submitted  to  said  commis- 
sioners, county  auditor  and  county  surveyor,  and  if  approved 
by  a  majority  of  them,  a  copy  thereof  shall  in  like  manner  be 
dei)osited  with  the  county  auditor"  for  the  inspection  of  all  par- 
ties interested. 

Section  798,  Revised  Statutes,  provides  that  **when  the  esti- 
mated cost  of  any  public  building  or  a  bridge,  and  the  substruct- 
ure thereto  •  •  •  does  not  exceed  $1,000,  the  same  may 
be  let  at  private  contract  without  publication. 

This  section  also  provides  that  after  plans,  descriptions,  bills 
of  material,  specifications  and  estimates  are  made  and  approved 
as  in  the  foregoing  sections,  the  county  auditor  shall  give  pub- 
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lie  notice  in  two  of  the  principal  papers,  having  the  largest  cir- 
culation in  the  county,  when  and  where  sealed  proposals  will  be 
received  for  performing  the  labor  and  furnishing  the  material 
necessary  to  the  erection  of  such  bridge,  and  that  notice  must  be 
published  for  four  consecutive  weeks  next  preceding  the  day 
named  for  making  such  contract  and  shall  state  when  and  where 
such  plans,  descriptions  and  specifications  can  be  seen,  and  which 
shall  be  open  to  public  inspection  at  all  reasonable  hours,  be- 
tween the  dates  of  such  notice  and  the  making  of  the  contracts. 

It  is  claimed  by  plaintiff  that  these  sections  have  not  been 
complied  with  by  the  commissioners  in  their  attempt  to  let  these 
contracts,  and  unless  they  are  simply  directory,  and  may  be 
observed  or  not,  at  the  pleasure  of  the  commissioners,  every- 
thing done  by  these  offcials,  as  shown  by  the  evidence,  is  ab- 
solutely void. 

The  board  of  county  commissioners  can  exercise  no  powers 
not  expressly  given  by  statute,  and  when  the  law  directs  what 
shall  be  done  preliminary  to  the  expenditure  of  the  public 
money,  courts  will  not  hesitate  to  call  a  halt  in  cases  where 
these  officials  have  not  fully  complied  with  the  requirements  of 
the  statute. 

If  the  provision  of  the  statute  to  which  I  have  called  atten- 
tion are  mandatory,  commanding  the  things  therein  contained, 
there  has  not  been  a  single  step  taken  by  the  commissioners 
authori2dng  them  to  enter  into  any  one  of  the  twenty-six 
contracts  in  question.  The  law,  in  explicit  terms,  prescribes 
what  the  commissioners  shall  do  before  entering  into  any  con- 
tract such  as  contemplated  here.  They  shall  make  or  procure 
some  competent  architect  or  civil  engineer  to  make  full  and 
complete  and  accurate  plans  showing  all  the  necessary  details 
of  the  work  and  materials,  and  accurate  bills  of  the  exact 
amount  of  the  different  kinds  of  material,  an  accurate  and 
compete  estimate  of  each  item  of  expense,  and  the  aggregate 
cost  of  each  bridge. 

In  all  of  these  sections  the  word  ''shall"  is  used,  wherein 
the  commissioners  are  required  to  do  certain  things.  They 
''shall"  determine  the  length  and  width  of  the  bridge,  and 
"shall"  advertise  for  proposals  for  performing  the  labor  and 
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famishing  the  material  necessary  to  its  erection.  The  plans 
and  specifications  shall  be  kept  on  file  in  the  auditor's  office, 
and  the  plans,  drawings,  representations,  bills  of  material,  and 
specifications  of  work  and  estimates  of  cost,  in  detail  and  in 
the  aggregate,  shall  be  submitted  to  the  commissioners,  county 
auditor  and  county  surveyor  for  approval,  and  if  approved, 
a  copy  shall  be  deposited  with  the  auditor  for  the  inspection  of 
all  parties  interested. 

After  all  this  is  done,  the  auditor  shall  advertise  for  sealed 
proposals,  etc.,  as  directed  in  Section  798,  Eevised  Statutes,  and 
the  only  discretion  the  commissioners  can  exercise  is  the  mak- 
ing of  a  contract,  without  advertising,  when  the  estimated  cost 
of  the  bridge  and  the  substructure  does  not  exceed  $1,000,  and 
this  discretion  does  not  mean  the  omission  of  any  of  these  pre- 
liminary acts  or  the  utter  disregard  of  the  rights  of  the  public. 

The  law  never  was  intended  to  authorize  bridge  companies  by 
their  agents,  to  prepare  plans  and  specifications,  as  we  find  in 
these  instances,  attach  them  to  contracts  prepared  by  themselves, 
and  signed  by  commissioners,  keeping  the  public  and  all  parties 
that  might  be  interested  in  furnishing  material  or  labor,  in  per- 
fect ignorance  of  their  doings,  until  the  whole  matter  is  closed 
up. 

Mr.  Hunter  tells  us  that,  during  the  time  he  served  as  com- 
missioner, not  in  a  single  instance  have  these  requirements  of 
the  statute  have  been  complied  with  in  the  letting  of  bridge 
contracts,  and  following  an  unbroken  line  of  decisions  by  our 
higher  courts,  I  find  these  requirements  mandatory,  and  this 
attempt  to  expend  more  than  $14,000  of  the  public  money  is 
without  authority  of  law. 

From  what  we  learn  in  this  case  these  three  bridge  companies 
have  a  monopoly  of  the  bridge  work  in  Ashland  county,  as  we 
are  told  they  have  in  other  counties,  and  this  in  defiance  of 
law  with  which  they  and  the  commissioners  ought  to  be  familiar. 
Contracts  made  by  commissioners  should  appear  on  their  jour- 
nal, and  be  entered  into  where  the  law  provides  they  shall  trans- 
act public  business,  instead  of  elsewhere,  and  by  signing  con- 
tracts furnished  and  filled  up  by  the  agent  of  the  bridge  com- 
panies.   The  auditor  and  the  surveyor  ought  to  know  something 
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about  these  things,  instead  of  being  kept  in  the  dark  until  the 
scheme  of  the  bridge  companies  is  accomplished. 

The  Supreme  Court  in  a  case  somewhat  similar  to  this  said: 

**The  obvious  policy  of  this  law  is  to  prevent  the  public  treas- 
ury from  being  plundered  by  favoritism,  'rings'  and  frauds; 
and  it  ought  not  to  be  so  construed  as  to  defeat  its  purpose 
by  a  judicial  repeal  of  its  salutary  provisions.  The  following 
sentence  from  a  standard  author  on  statutory  construction  cov- 
ers the  entire  ground. 

**  Where  the  whole  object  of  the  Legislature  would  be  defeated 
if  the  command  to  do  the  thing  in  a  particular  manner  did  not 
imply  a  prohibition  to  do  it  in  any  other  manner,  no  doubt  can 
ha  entertained  that  the  command  is  imperative." 

While  the  commissioners  can  let  a  contract  when  the  esti- 
mated cost  of  the  bridge  and  the  substructure  does  not  exceed 
$1,000  the  other  requirements  of  the  statute  can  not  be  omitted. 

This  estimated  cost  must  be  passed  upon  by  the  auditor  and 
the  surveyor  in  conjunction  with  the  commissioners,  before  the 
commissioners  can  enter  into  any  contract  whatsoever,  and  in 
no  instance  was  there  any  estimated  cost  of  the  bridge  and  sub- 
structure or  either. 

Therefore  these  contracts  are  evidently  designed  to  evade  the 
necessity  of  advertising  for  bids.  The  "Saal  bridge"  contract 
let  for  $996  (superstructure  only)  excepts  the  lumber,  which  the 
commissioners  must  furnish.  The  **Ely  bridge"  contract  ex- 
cepts the  lumber  and  backing,  let  for  $995. 

The  *'Nichol-Stentz"  bridge  contract  excepts  the  abutments 
and  piers,  let  for  $993.  ** Substructures"  comprehends  every- 
thing pertaining  to  the  foundations  for  bridges,  and  estimates 
thereof  should  be  made  as  a  part  of  the  bridge.  They  can  not 
be  separated  for  the  purpose  of  reducing  the  estimated  cost  of 
a  bridge  below  $1,000. 

Again,  Section  800,  Revised  Statutes,  provides  that: 

» 

**No  contract  or  contracts  shall  be  made  for  any  public  build- 
ing, bridge  or  bridge  substructure,  or  for  any  addition  to,  change, 
improvement  or  repair  of  the  same,  or  for  the  labor  and  ma- 
terials herein  provided  for,  at  a  price  in  excess  of  the  estimates 
of  this  chapter  required  to  be  made."  This  applies  to  all  con- 
tracts. 
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This  entire  business  was  transacted  not  only  irregularly,  but 
in  utter  disregard  of  every  requirement  of  the  statute.  These 
contracts  were  entered  into  with  these  bridge  companies,  one 
at  a  time  being  dealt  with,  as  though  the  commissioners  were 
private  individuals,  and  not  the  servants  of  the  people  and  crea- 
tures of  law. 

Not  until  plans,  specifications,  etc.,  are  prepared  by  the  com- 
missioners or  by  some  competent  architect  or  civil  engineer  for 
them,  with  an  estimate  of  the  cost  in  detail  and  in  the  aggre- 
gate of  any  particular  bridge,  all  of  which  shall  be  approved 
by  a  majority  of  the  commissioners  with  the  county  auditor  and 
the  county  surveyor,  and  all  these  things  on  file  in  the  auditor's 
ofi&ce,  have  agents  of  bridge  companies,  or  others,  any  business 
to  transact  with  the  commissioners,  much  less  any  right  to  pre- 
pare their  own  plans  and  specifications,  drive  a  bargain  with  the 
commissioners,  procure  their  own  signature  to  a  contract,  with 
their  own  plans  and  specifications  attached,  without  any  public 
light  thrown  upon  it  Though  the  public  may  suffer  incon- 
venience, which  we  regret,  this  unusual  expenditure  of  the  tax- 
payer's money,  more  than  $50,000,  must  be  applied  to  the  pur- 
poses for  which  it  is  levied  in  strict  conformity  to  law  and  its 
requirements. 

If  this  court  could  substitute  the  popular  demand  for  the 
expressed  will  of  the  law-making  power  of  the  state,  we  might 
permit  some  of  these  things  to  be  done,  but  our  obligation  for- 
bids. 

We  are  construing  these  laws  as  they  appear  before  us,  and 
our  construction  will  serve  as  a  guide  in  the  future  and  a  pre- 
cedent to  be  followed,  unless  a  reviewing  court  should  find  we 
have  erred. 

That  contracts  may  be  let  without  publication  is  unquestioned, 
but  before  that  is  done  the  plans  and  specifications  and  esti- 
mates of  cost  of  each  one  as  ^  have  outlined,  must  be  approved 
in  the  manner  provided,  and  all  on  file  in  the  auditor's  office 
for  public  inspection. 

While  the  commissioners  '*may"  let  contracts  in  this  way,  it 
does  not  mean  that  only  one  or  two  or  three  bridge  companies 
shall  know  anything  aibout  it,  but  whoever  will  may  have  the 
privilege  of  saying  what  any  particular  job  may  be  done  for; 
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and  in  no  case  shall  a  job  be  let  for  more  than  the  estimated 
cost,  obtained  in  the  way  pointed  out. 

This  proceeding  has  been  wisely  and  properly  instituted  by 
the  prosecuting  attorney  in  the  interests  of  the  tax-payers  of  this 
county,  and  in  discharge  of  a  duty  he  owes  the  people  he  rep- 
resents. Following  the  law  closely  in  all  matters  pertaining  to 
public  outlays  of  money  must  be  approved  by  every  good  citizen 
and  this  is  the  extent  of  his  contention.  That  different  modes 
have  been  adopted  and  followed  heretofore  by  commissoners, 
affords  no  defense  in  this  case,  and  those  methods  are  now 
ended,  if  I  am  right  in  my  view  of  the  law  and  in  my  con- 
clusions. 

Contracts  may  be  let  without  publication,  if  the  necessary 
preliminary  steps  have  been  taken  and  plans  and  specifications, 
etc.,  approved  as  required,  on  file  in  the  auditor's  office  for  the 
inspection  of  the  public  and  all  those  who  may  desire  to  ob- 
tain such  work  or  furnish  material.  There  may  be  competition 
in  this  way  as  well  as  where  notice  for  bids  is  given. 

The  amount  of  iron  pipe  for  culverts  in  the  entire  county 
should  be  ascertained  in  the  same  manner  as  bridges,  and  the 
contracts  let  to  the  lowest  bidder,  whether  publicly  or  privately. 
In  disbursing  this  large  sum  of  money  competition  should  be 
allowed  among  all  bridge  companies  within  and  without  Ohio, 
and  to  all  others  interested,  and  good  business  methods  would 
suggest  the  largest  publicity,  and  thus  avoid  criticism  and  sus- 
picion of  favoritism  and  jobbery. 

The  tax-payers  have  an  unqualified  right  to  know  how  and 
where  every  dollar  of  this  large  amount  goes,  and  the  only  way 
to  assure  this  is  to  follow  the  requirements  of  the  law,  so  spe- 
cifically laid  down  in  the  statutes. 

Finding  for  plaintiff,  and  defendants  perpetually  enjoined 
from  completing  any  of  the  proposed  contracts,  and  from  pro- 
ceeding to  enter  into  contracts  for  bridges  until  all  prelim- 
inary steps  are  taken,  as  outlined  in  the  preceding  opinion. 

William  T,  Devor,  for  plaintiff. 

McCray  cfe  McCray,  for  defendant. 
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CONTRIBUTORY  NSGUCENCB  IN  AUCHTING  FROM  A 

STREET  CAR. 

[Common  Pleas  Court  of  Hamilton  County.] 
Albert  Wehrenberg  v.  The  Cincinnati  Traction  Company. 

Decided,  June,  1904. 

Negliffence — Street  Railways — Notifying  Motorman  of  Intention  to 
Alight — Pleading — Inference  of  Contributory  Negligence  in  the 
Petition— Chround  for  Demurrer,  When, 

1.  In  an  action  for  damages  against  a  traction  company,  where  the 

petition  avers  that  the  plaintiff  was  hurt  through  the  negligent 
operation  of  the  car  hy  the  motorman  while  the  plaintiff  was  in 
the  act  of  descending  from  the  step  of  the  car,  and  it  also  appears 
from  the  petition  that  the  plaintiff  notified  the  motorman  instead 
of  the  conductor  of  his  intention  to  get  off,  but  it  is  not  stated  why 
he  took  this  unusual  course,  the  petition  discloses  contributory 
negligence  on  the  part  of  the  plaintiff;  for  a  passenger  ought  to 
know  that  a  motorman  must  give  his  attention  to  the  operation 
of  his  car  and  not  to  the  getting  off  of  the  passengers. 

2.  When  a  person  knowingly  incurs  probable  danger  on  a  public  con- 

veyance, without  having  any  reason  for  so  doing,  and  is  then 
hurt  by  reason  of  the  operation  of  the  car  without  regard  to  his 
safety,  he  is  guilty  of  contributory  negligence. 

3.  When  the  allegations  of  a  petition  in  an  action  because  of  negli- 

gence suggest  the  inference  that  the  plaintiff  may  have  been  guilty 
of  contributory  negligence,  the  petition  is  subject  to  demurrer 
unless  it  also  contains  the  allegation  that  the  injury  was  caused 
without  the  fault  or  negligence  of  the  plaintiff. 

4.  It  is  a  sufficient  allegation  of  negligence  on  the  part  of  the  defendant 

to  state  that  he  negligently  committed  the  act  which  led  to  the 
injury  for  which  the  suit  is  brought  It  is  not  necessary  to  aver 
all  the  minor  circumstances  which  together  go  to  establish  the 
defendant's  negligence. 

Littlepord,  J. 

A  general  demurer  to  the  petition  was  filed  in  this  case.  The 
petition  alleges  that  the  defendant  is  a  corporation,  operating 
an  electric  street  railway  in  the  city  of  Cincinnati,  and  then 
contains  the  following  averment: 

''That  on  the  said  date  plaintiff  was  a  passenger  on  one  of  the 
cars  of  the  route  aforesaid,  having  paid  his  fare  required  by 
the  said  company  to  be  paid.    That  some  time  before  the  car  on 
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which  he  was  riding  approached  said  Forest  avenue,  his  des- 
tination, he,  the  said  plaintiff,  notified  the  motorman  in  charge 
of  said  car  to  stop  at  said  Forest  avenue,  and  that  thereupon 
the  motorman  replied,  '*A11  right,"  or  words  to  that  effect; 
that  said  plaintiff  then  made  ready  to  alight,  said  car  having 
come  to  the  north  side  of  said  Forest  avenue,  and  was  in  the 
act  of  descending  from  the  step  of  said  car  when  the  motorman, 
the  servant  of  the  defendant  company,  negligently  controlled 
and  operated  the  power  controller  and  the  brake  of  said  car, 
thereby  precipitating  said  plaintiff  to  the  street,  throwing  him 
under  the  wheels  of  said  car,  causing  the  said  car  to  run  over 
the  right  arm  of  the  said  plaintiff,  and  causing  the  injuries  to 
the  said  plaintiff  herein  complained  of." 

It  appears  from  the  petition  that 'the  plaintiff  notified  the 
motorman  of  his  intention  to  alight  instead  of  notifying  the 
conductor.  There  is  no  reason  given  why  he  took  this  un- 
usual course.  It  can  not  be  told  from  the  petition  whether  the 
defendant  undertook  to  alight  from  the  front  or  rear  of  the 
car,  nor  can  it  be  told  whether  the  car  started  too  soon  while 
he  was  in  the  act  of  stepping  off  or  did  not  stop  for  him  at  alL 
The  allegation  merely  is  that  he  was  thrown  while  he  was  in 
the  act  of  stepping  off  the  car. 

The  court  is  of  the  opinion  that  on  its  face  the  petition  dis- 
closes contributory  negligence  on  the  part  of  the  plaintiff. 

If  the  plaintiff  undertook  to  alight  from  the  rear  end  of  the 
ear  after  notifying  the  motorman  of  his  intention  to  get  off, 
he  ought  to  have  known  that  the  motorman  could  not  be  look- 
ing after  his  safety;  and  if  the  petition  means  that  he  went  to 
the  front  end  of  the  car  to  get  off  from  the  inside  step  (which 
is  the  open  side  of  the  vestibule),  it  was  equally  out  of  the 
question  to  expect  the  motorman,  whose  attention  ought  to  be 
entirely  upon  the  management  of  his  car,  to  look  after  his 
safety.  Whether  he  was  thrown  while  attempting  to  get  off  the 
car  while  it  was  in  motion,  or  because  the  car  started  too  soon, 
makes  no  difference;  for  in  either  case  he  had  reason  to  appre- 
hend danger  in  depending  upon  the  motorman  to  operate  the 
car  with  due  regard  to  his  expressed  intention  to  alight. 

*'But  where  there  is  danger  and  the  peril  is  known,  whoever 
encounters  it  voluntarily  and  unnecessarily,  can  not  be  regarded 
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as  exercising  ordinary  prudence  and  does  so  at  his  own  risk.'* 
Schaefler  v.  The  City  of  Sandusky,  33  O.  S.,  246,  249. 

In  other  words,  when  a  person  knowingly  incurs  probable 
danger  on  a  public  conveyance  without  having  any  reason  to  do 
so  and  is  then  hurt  by  reason  of  the  operation  of  the  car  without 
regard  to  his  safety,  he  is  guilty  of  contributory  negligence  in 
the  opinion  of  the  court,  and  it  will  be  necessary  for  the  plaint- 
iff in  this  case  to  either  state  the  facts  more  fully  so  as  to  show 
that  he  was  not  guilty  of  contributory  negligence,  or  comply 
with  the  rule  laid  down  in  Nolthenius  v.  Street  Railway  Com- 
pany,  40  O.  S.,  376.  That  rule  is  to  the  effect  that  when  the 
allegations  of  a  petition  suggest  the  inference  that  the  plaintiff 
may  have  been  guilty  of  contributory  negligence,  it  is  necessary 
to  allege  that  the  injury  was  caused  without  negligence  on  his 
part. 

The  allegation  that  the  motorman  "negligently  controlled  and 
operated  the  power  controller  and  the  brake  of  said  car*'  so  as 
to  throw  the  plaintiff  to  the  street,  is  a  sufficient  allegation  of 
negligence  on  the  part  of  the  motorman.  It  is  a  sufficient  al- 
legation of  negligence  on  the  part  of  a  defendant  to  state  that 
he  negligently  committed  the  act  which  led  to  the  injury  for 
which  the  suit  is  brought.  It  is  not  necessary  to  aver  all  the 
minor  circumstances  which  together  go  to  establish  the  defend- 
ant's negligence.  Davis  v.  Guamieri,  45  0.  S.,  470,  485;  Bail- 
road  Co.  V.  Janeski,  12  C.  C,  685. 

A.  JtUius  Freiberg,  for  plaintiff. 

Oeorge  P.  Stimson,  for  defendant 
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PROTtCnON  OP  A  GAMOSHBE. 

[Common  Pleas  Court  of  Logaa  County.] 

Plymouth  State  Bane  v.  Etta  H.  Milugan  et  al.* 

Decided,  February  Term,  1904. 

Attachment  and  Oamishment—How  a  OamUhee  may  Protect  Hin^ 
self  as  to  Paitment  of  Money  under  Order  of  Court— Where  the 
Claim  upon  which  he  is  Indebted  has  been  Tranhferred. 

1«  The  remedy  of  a  garnishee  who  desires  protection  against  thB 
claim  which  he  has  been  ordered  to  pay  into  court  is  to  take 
the  testimony  of  all  persons  claiming  an  interest  in  the  fund 
owing  by  him,  and  if  necessary  have  them  made  parties  for  the 
purpose  of  determining  whether  the  claim  upon  which  he  is  in* 
debted  is  owned  by  the  defendant  or  has  been  transferred  to  an* 
other. 

2.  Payment  made  by  a  garnishee  into  court  constitutes  no  defense  to 
an  action  by  a  transferee  of  the  claim  upon  which  the  payment 
was  made  unless  the  answer  of  the  garnishee  avers  that  he  had 
-  no  knowledge  of  the  transfer  at  the  time  of  the  payment;  an  aver- 
ment that  he  was  without  such  knowledge  at  the  time  he  order 
directing  him  to  pay  the  money  into  court  was  made  is  not  sufA- 
cient. 

Dow,  J. 

Plaintiff  brings  its  action  against  Etta  H.  Milligan  and  Frank 
E.  Milligan  upon  a  note  for  $588,  executed  by  defendants,  and 
dated  July  5,  1902,  payable  on  or  before  July  5,  1903,  to  Ellen 
and  Christopher  Bollman  for  $588,  with  five  per  cent,  interest 
from  date. 

Endorsed,  **For  value  received,  we  assign  this  note  to  Plym- 
outh State  Bank  of  Plymouth,  Indiana,  payment  guaranteed, 
protest  waived,"  signed  by  payees.    Assigned  October  25,  1902. 

The  answer  avers  that  on  January  3,  1903,  Jerome  HoUopeter 
brought  an  action  in  attachment  against  the  Bollmans  before 
Justice  Dow,  in  which  action  the  defendants  were  served  as 
garnishees.  Defendants  Bollman  having  been  notified,  on  Feb- 
ruary 20,  1903,  the  justice  rendered  a  judgment  in  favor  of 
the  plaintiff  against  the  defendant  therein,  in  the  sum  of  $100 

♦Affirmed  by  the  Circuit  Court,  4  C.  C— N.  S. 
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and  costs,  and  ordered  the  defendants  as  garnishees  therein  to 
pay  $112.50  into  the  court  to  be  applied  on  said  judgment  and 
costs,  and  again  on  July  18,  1903,  defendants  complied  with 
said  order;  that  the  only  indebtedness  of  defendants  to  Boll- 
mans  was  upon  said  note,  and  at  the  time  the  justice  made  said 
order,  they  had  no  notice  of  the  assignment  by  the  payees;  that 
defendants  on  July  25,  1903,  tendered  payment  of  $502.87  to 
plaintiff's  attorney,  the  amount  then  claimed  by  defendants  to 
be  due  thereon.  The  assignment  claimed  was  never  entered 
on  record. 

To  this  a  general  demurrer  has  been  filed,  and  this  cause  is 
submitted  for  final  determination  thereon. 

Section  6489,  Revised  Statutes,  authorizes  an  attachment 
against  any  property  of  the  defendant  in  a  civil  action  before 
a  justice  of  the  peace  upon  filing  an  affidavit  as  provided  by 
such  section,  and  Section  6498,  Revised  Statutes,  authorizes  gar- 
nishee proceedings  where  a  person  has  property  in  his  posses- 
sion belonging  to  the  defendant  when  it  can  not  be  reached  by 
the  constable. 

Section  6500,  Revised  Statutes,  requires  the  garnishee  to  ap- 
pear and  answer  all  questions  touching  any  property  or  credits 
of  the  defendant  in  his  possession  or  under  his  control,  and 
disclose  the  amount,  if  any,  owing  by  him  to  the  defendant,  etc. 

Section  6501,  Revised  Statutes,  provides  that  the  garnishee 
may  pay  the  money  owing  the  defendant,  or  so  much  thereof 
as  the  court  shall  order,  into  court,  and  then  he  will  not  be 
liable  to  the  defendant  for  the  money  so  paid. 

Section  6504,  Revised  Statutes,  provides  that  if  he  shall  fail 
to  comply  with  the  order  of  the  justice  and  pay  the  money  ow- 
ing the  defendant  into  court,  the  plaintiff  may  proceed  against 
him  by  action,  in  which  action  the  garnishee  can  make  all  de- 
fenses he  could  have  made  if  the  action  had  been  brought  by 
the  defendant  in  attachment. 

Actions  in  attachment  and  garnishment  had  no  existence  at 
common  law,  but  are  the  creature  of  the  statutes,  and  when 
such  action  is  brought  against  the  garnishee,  and  only  then,  is 
he  authorized  to  call  witnesses  and  take  testimony  to  contro- 
vert the  legality  of  the  order,  on  his  indebtedness  to  the  de- 
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fendant  in  attachment,  and  when  he  wishes  to  be  fully  pro- 
tected, this  is  his  only  safe  course.  He  can  then  take  the 
testimony  of  all  persons  claiming  an  interest,  and,  if  necessary, 
have  them  made  a  party  arfd  fully  determine  whether  at  the 
time  of  service  he  owed  the  defendant  in  attachment  or  whether 
the  claim  had  been  transferred. 

The  answer  herein  admits  that  at  the  time  the  order  of  the 
justice  was  made,  the  plaintiflf  was  the  owner  and  holder  thereof, 
by  assignment  from  the  BoUmans,  but  avers  that  at  the  time 
the  order  of  the  justice  was  made,  it  had  no  knowledge  of  such 
assignment.  There  appears  to  have  been  two  orders  made  by 
the  justice  against  the  defendants,  one  on  February  20,  1903, 
and  one  on  June  23,  1903,  but  the  defendants  did  not  comply 
with  such  orders  until  July  18,  1903,  and  the  answer  contains 
no  averment  that  at  the  time  of  such  payment,  they  had  no  such 
knowledge. 

On  June  23  the  note  was  not  due  and  not  until  July  5,  1903, 
and  the  presumption  is  that  by  July  18,  1903,  thirteen  days 
after  its  maturity,  the  defendants  had  knowledge  of  the  claim 
of  the  plaintiff,  especially  when  they  do  not  aver  the  want  of 
such  knowledge.  I  think  that  the  answer  is  defective  in  not 
averring  that  at  the  time  of  complying  with  the  order  of  the 
justice,  to-wit,  on  July  18,  1903,  they  had  no  knowledge  of 
the  assignment  to  the  plaintiflf,  and  for  want  of  such  averment 
the  demurrer  of  plaintiflf  to  defendants'  answer  is  sustained 
and  judgment  entered  against  defendants  for  the  full  amount 
claimed. 

E.  P.  Chamberlain,  for  plaintiflf. 

Hamilton  Bros.,  for  defendants. 


NISI  PRIUS  REPORTS— NEW  SERIES.  277 

1904.]  Columbus  v.  Federal  Gas  &  Fuel  Co. 


LEGALITY  OF  FRiy^CHISE  FOR  LAYING  GAS  MAINS. 

[Common  Pleas  Court  of  Franklin  County.] 

Columbus  v.  Federal  Oas  &  Fuel  Co.* 

Decided,  November  4,  1903. 

Qas  Franchise — Solicitor  may  Bring  Action  to  Forfeit — Questions  as 
to  Legality  of  Ordinance  Chranting — Municipal  Corporations — Jn^ 
junction — Estoppel, 

1.  A  city  solicitor  Is  authorized  under  Section  1536-667  to  bring  an 

action  for  the  forfeiture  of  a  franchise  held  by  a  gas  and  fuel 
company. 

2.  The  action  of  a  de  facto  goyemment  must  conform  to  law,  and  a 

franchise  granted  by  a  mtinlclpallty  under  a  de  facto  government 
prior  to  the  repeal  of  Section  154&-196  required  to  give  It  validity 
the  approval  of  the  board  of  public  works. 

8.  An  ordinance  Is  not  rendered  amendatory  by  the  fact  that  It  con- 
tains a  reference  to  a  prior  ordinance;  and  where  the  second  and 
valid  ordinance  In  granting  a  franchise  In  the  streets  refers  to 
the  former  defective  ordinance,  wherein  the  bestowal  of  the  same 
rights  was  attempted,  the  second  and  valid  ordinance  conveys 
all  the  rights  covered  by  the  defective  ordinance. 

4.  The  Incorporating  of  conditions  which  may  be  unlawful  In  an  ordi- 
nance granting  a  franchise  does  not  render  the  ordinance  In- 
valid, where  It  does  not  appear  that  the  ordinance  would  not 
have  been  passed  had  the  conditions  been  omitted. 

6.  The  doctrine  of  estoppel  Is  applicable  to  a  municipality,  where  It 
is  attempted  to  declare  a  forfeiture  of  a  franchise  to  a  gas  and 
fuel  company,  which  Is  under  bond  to  abide  by  the  conditions 
Imposed,  and  Is  already  serving  thirteen  hundred  customers,  and 
has  expended  more  than  half  a  million  dollars  on  the  faith  of  the 
franchise,  and  the  municipality  has  stood  silently  by  while  these 
expenditures  were  being  made. 

Dillon^  J. 

This  is  an  action  brought  by  the  city  of  Columbus,  Ohio,  to 
declare  null  and  void  the  franchises  heretofore  attempted  to  be 
granted  to  the  defendant,  The  Federal  Gas  &  Fuel  Company, 
and  to  enjoin  it  from  taking  any  further  action  thereunder. 

•Affirmed  by  the  Circuit  Court,  March  20.  1904. 
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The  defendant,  The  Federal  Gas  &  Fuel  Company,  it  is  al- 
leged, is  a  corporation  under  the  laws  of  the  state  of  Ohio,  and 
that  heretofore,  to-wit,  on  May  22,  1899,  a  certain  pretended 
ordinance,  number  15231,  was  passed  by  the  city  council,  which 
attempted  to  give  to  the  defendant  the  right,  franchise  and  privi- 
lege of  using  the  streets,  lanes,  alleys,  commons,  bridges  and 
public  grounds  of  the  city  of  Columbus,  Ohio,  for  the  purpose 
of  laying  pipes  therein  and  carrying  and  distributing  natural 
gas  for  fuel  for  both  public  and  private  use. 

The  second  ordinance  is  number  15564,  and  was  passed  about 
two  months  later,  to-wit,  on  July  31,  1899,  and,  with  some  addi- 
tions, embraces  generally  the  same  terms  and  conditions,  and 
grants  the  same  rights  and  privileges  as  were  attempted  to  be 
granted  in  the  former  ordinance. 

Later,  to-wit,  on  April  3,  1900,  another  ordinance,  number 
16713,  was  passed,  which  gave  to  the  defendant  company  the 
additional  right  and  franchise  to  use  its  pipes  for  the  purpose 
of  conveying  artificial  gas. 

The  defendant  company  has  been  acting  under  these  grants 
and  has  laid  its  pipes  from  the  well  to  the  city  of  Columbus, 
Ohio,  a  distance  of  about  twenty-five  miles,  and  has  also  laid  its 
pipes  in  the  city  of  Columbus,  Ohio.  It  has  expended  for  this 
purpose  between  one-half  and  three-quarters  of  a  million  of  dol- 
lars, and  in  the  city  of  Columbus  alone  has  expended  the  sum 
of  $108,000,  and  is  at  the  present  time  supplying  about  thirteen 
hundred  homes  and  factories  with  gas,  and  claims  the  right  and 
privilege  to  extend  its  mains  and  pipes  and  supply  additional 
consumers  under  these  grants. 

A  preliminary  question  was  raised  on  argument  as  to  the  right 
of  the  city  solicitor  to  bring  this  action,  but  I  will  not  discuss 
this  matter  at  any  length.  I  have  very  readily  concluded  that  the 

broad  powers  given  him  by  the  statute,  old  Section  1777  (now 
Section  1536-667,  Revised  Statutes),  to  restrain  the  abuse  of  its 
corporate  powers,  or  the  execution  or  performance  of  any  con- 
tract in  contravention  of  law  or  ordinance,  is  full  warrant  and 
Authority  for  this  action. 

The  objections  to  the  validity  of  these  franchises  as  urged  by 
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the  plaintiff  may  be  classed  under  two  general  heads.     These 
objections  are : 

1.  That  the  franchises  themselves  were  not  passed  in  accord- 
ance with  law  and  are  therefore  void. 

2.  That  these  franchises  are  rendered  invalid  by  certain  nn- 
lawful  conditions  contained  in  them,  and  a  part  of  them. 

The  objection  to  the  first  ordinance  is  that  it  was  never  recom- 
mendedy  ratified  or  approved  by  the  board  of  public  works,  in 
accordance  with  Section  30  of  what  is  commonly  called  the  Heff- 
ner  act  (Section  1545-195,  Revised  Statutes).  I  shall  not  go  into 
any  extensive  review  of  the  argument  as  to  the  necessily  for 
this  approval.  It  is  true  that  the  city  of  Columbus  at  that  time 
was  acting  under  a  de  facto  form  of  government  But  neverthe- 
less acts,  to  be  binding  under  a  de  facto  government,  must  con- 
form with  that  law.  I  am  of  opinion  that  the  approval  of  the 
board  of  public  works  was  necessary,  and  in  this  I  think  I  am 
sustained  by  the  circuit  court  of  this  county  in  the  case  of  Her- 
man against  the  city  of  Columbus  (unreported). 

The  two  subsequent  ordinances,  however,  were  properly 
passed.  But  it  is  claimed  that  they  are  merely  dependent  on 
the  first  ordinance;  that  is  to  say,  being  mere  amendments 
thereof,  and  therefore  they  must  fall  with  it.  A  reading  of 
the  second  ordinance  will  not  sustain  this  contention.  It  is 
complete  in  itself.  It  was  evidently  passed  to  obviate  the  de- 
fect discovered  in  the  first  ordinance.  From  its  very  nature, 
it  is  so  full  and  comprehensive,  and,  irrespective  of  any  other 
ordinance,  so  completely  grants  the  rights,  privileges  and  fran- 
chises sought  to  be  enjoined  in  this  case,  that  I  can  not  hold  it 
to  be  merely  dependent  or  amendatory.  Its  references  to  the 
first  ordinance  are  not  in  such  terms  as  would  justify  a  court 
in  saying  that  the  whole  act  was  a  mere  amendment  thereof. 

While  it  is  not  necessary  for  the  determination  here,  never- 
theless the  references  to  this  former  invalid  ordinance,  instead 
of  engrafting  upon  the  second  ordinance  the  character  of  a 
mere  amendment,  in  fact  and  in  law  adopt  as  a  part  of  itself, 
certain  portions  of  said  original  invalid  ordinance,  and  treat- 
iDg  the  said  first  ordinance  as  a  mere  resolution  or  memor- 
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andum,  spread  on  the  minutes  of  the  council,  if  there  is  cer- 
tainty and  definiteness  as  to  its  character  and  terms,  it  may 
thus  be  referred  to  and  made  a  part  of  the  subsequent  ordin- 
ance, just  as  effectually  as  a  reference  to  any  other  record, 
contract,  plan,  specification  or  other  document  capable  of  cer- 
tainty and  definiteness.  Indeed,  it  is  not  difficult  to  find  ordin- 
ances passed,  and  including  in  themselves,  by  adoption,  many 
less  certain  records,  articles  and  contracts,  than  in  this  ordi- 
nance. 

My  conclusion  upon  this  contention,  therefore,  is,  that  by 
virtue  of  the  two  subsequent  ordinances,  the  rights  granted  in 
all  three  were  properly  passed  and  were  properly  attempted 
to  be  conferred.  Therefore,  the  only  remaining  question  is 
the  second  objection  heretofore  stated. 

This  contention  is  that,  even  assuming  the  passage  of  the 
ordinances  to  have  been  validly  made,  they  are,  nevertheless, 
annulled  and  are  void  by  reason  of  certain  unlawful  conditions, 
to-wit : 

1.  One  of  the  conditions  of  this  franchise  and  grant  was 
that  the  city  should  receive  ten  per  cent,  of  all  increase  in 
price  over  fifteen  cents  per  thousand  cubic  feet. 

2.  That  the  city  reserve  unto  itself  the  right  to  purchase 
all  the  gas  pipes  and  mains  of  the  defendant  company  which 
.were  lying  within  the  city,  and  that  if  the  parties  themselves 
could  not  agree  upon  the  price,  the  parties  should  each  select 
an  arbitrator,  and  these  two  should  select  a  third;  and,  more- 
over, the  city  still  reserved  unto  itself  the  right  to  condemn 
the  property  for  its  own  use. 

3.  That  the  defendant  company  is,  by  the  terms  of  the 
franchises,  forbidden  to  sell,  lease  or  dispose  of  its  franchises 
to  any  person,  firm  or  corporation  interested  in  supplying 
natural  gas  to  consumers  in  the  city  of  Columbus,  Ohio. 

It  is  contended  that  these  three  conditions  go  to  the  very 
life  of  the  franchises  and  were  the  moving  consideration  for 
the  passage  of  the  ordinances,  and  that  but  for  them  the  f ran- 
chises  would  never  have  been  granted. 

To  determine  whether  this  is  true  or  not,  we  must  look  to 
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the  entire  franchise  conferred,  and  all  its  terms  and  conditions 
What  did  the  city  grant  T  In  substance  and  very  briefly,  the 
following : 

i.  The  right  and  privilege  to  use  the  streets,  lanes,  avenues, 
alleys,  commons,  bridges  and  public  grounds  of  the  city  of 
Columbus  for  the  purpose  of  laying  pipes  to  be  used  for  carry- 
ing natural  gas  for  fuel  for  public  or  private  use. 

2.  The  right  to  dig  and  excavate  in  all  city  streets,  etc. 

3.  The  limitations  as  to  High  street,  except  where  necessary 
to  cross  the  street;  and  certain  other  limitations  for  placing 
the  pipes  in  paved  and  improved  streets. 

4.  Certain  limitations  and  requirements  as  to  the  placing  of 
pipes  in  alleys. 

5.  Limitations  as  to  obstructing  or  interfering  with  the  use 
and  occupancy  of  any  street,  lane,  avenue  or  alley,  and  for 
the  protection  of  pipes,  drains,  ditches,  sewers,  etc.,  already 
in  streets. 

6.  The  requirement  as  to  replacing  and  relaying  all  pave- 
ments, curbs,  gutters,  etc.,  which  were  disturbed;  and  the  pro- 
vision that,  in  case  of  failure  so  to  do,  the  city  itself  should 
make  the  repairs  at  the  expense  of  said  defendant  company. 

7.  The  said  company  bound  itself  to  preserve  the  city  safe, 
free  and  harmless  from  all  damages,  costs  or  expenses  which 
may  be  incurred,  or  which  may  happen  to  persons  or  property 
by  reason  of  anything  done  by  said  defendant  company. 

8.  A  regulation  as  to  the  pressure  of  gas  in  pipes  and  re- 
quirements for  ventilation  of  same. 

9.  A  limited  time  within  which  the  defendant  company 
should  complete  its  work  and  be  furnishing  its  gas. 

10.  A  provision  as  to  forfeiture  in  case  of  suspension  of 
its  operations  for  a  period  of  six  months  or  more. 

11.  A  provision  requiring  the  defendant  company  to  furnish 
gas  to  any  community  of  ten  neighbors  in  a  locality  of  four 
hundred  feet  square,  upon  written  request,  etc. 

12.  A  limitation  for  the  life  of  the  franchise  to  a  period 
of  twenty-flve  years. 

13.  A  provision  that  a  good  and  sufficient  bond,  in  the  sum 
of  $50,000,  should  be  given,  conditioned  that  the  company  would 
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lay  its  pipes  and  would  supply  the  natural  gas,  and  would  save 
the  city  harmless  from  all  loss  or  damage,  etc. 

14.  The  further  provision  that  the  said  company  might  lay 
pipes  and  carry  artificial  gas  to  be  used  for  either  fuel  or  light 

In  addition  to  the  foregoing,  the  three  objectionable  con- 
ditions were  also  embodied,  and  some  other  conditions  not 
necessary  to  mention  here. 

It  is  claimed  on  the  part  of  the  city  that  the  three  conditions 
mentioned  are  beyond  the  power  of  the  city  council;  that  is 
to  say,  that  the  city  has  no  right  to  exact  ten  per  cent  of 
All  increase  in  price  over  fifteen  cents  per  thousand  cubic  feet, 
and  it  has  no  right  to  purchase  the  pipes  of  this  company; 
and  that  it  has  no  right  to  prevent  this  company  from  selling 
or  disposing  of  its  plant  to  any  person,  firm  or  corporation 
interested  in  the  selling  of  natural  gas. 

Whether  any  of  these  provisions  are  lawful  or  unlawful  is 
not  necessary  to  be  determined  in  this  case,  for  the  reasons 
which  I  shall  hereafter  state.  In  the  event  that  the  city  should 
ever  attempt  to  exact  the  ten  per  cent,  or  should  ever  attempt 
to  purchase  the  gas  pipes,  etc;  or  in  case  the  company  should 
ever  attempt  to  sell  or  dispose  of  its  franchise,  rights  and 
privileges,  these  questions  can  be  determined  at  such  time. 

My  conclusion  is  that  they  are  not  such  conditions  as  go 
to  the  life  of  the  ordinances.  I  am  unable  to  see  or  under- 
stand why  the  franchises  would  not  have  been  granted  had 
these  conditions  been  omitted.  The  experience  and  history  of 
municipal  grants  for  these  purposes  show  that  they  are  gener- 
ally granted  without  any  such  conditions  therein.  The  main 
purpose  and  object  of  thesQ  franchises  were  to  secure  for  the 
city  of  Columbus  natural  gas  and  to  enable  the  company  to 
lay  its  pipes  for  that  purpose.  The  three  conditions  objected 
to  are  minor  factors  embraced  in  the  grant,  and  are  clearly  ad- 
ditional or  surplusage  conditions.  If  they  are  illegal  condi- 
tions, it  might  be  a  sufficient  answer  to  say  that  all  persons, 
including  the  city  of  Columbus,  as  well  as  the  defendant,  must 
have  known,  and  are  presumed  to  have  known,  that  they  were 
illegal  when  they  were  inserted.  If  they  are  legal,  of  course 
the  plaintiff  would  have  no  contention  in  that  regard. 
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My  condusioii,  after  reviewing  all  the  cases  cited  and  upon 
reason,  is  that  conditions,  even  if  they  were  illegal,  do  not  go 
sufficiently  to  the  life  of  the  franchises  as  to  warrant  their 
annulment 

Another  question  is  presented  by  reason  of  a  demurrer  filed 
to  the  first  defense  in  the  answer.  This  raises  the  question  as 
to  whether  or  not  the  municipality  is  now  estopped.  The  doc- 
trine of  estoppel  is  not  applied  to  municipalities  with  that  rigor 
with  which  it  applies  to  individuals,  and  for  a  good  reason. 
A  municipality  only  has  those  powers  which  are  expressly 
granted  it  by  statute  and  which  are  necessary  to  carry  out 
those  grants  in  a  proper  manner.  People  who  deal  with  mu- 
nicipalities must  do  so  at  arm's  length,  and  are  presumed  to 
know.  Nevertheless,  a  municipality  may,  under  proper  cir- 
cumstances, be  estopped  as  to  anything  which  it  had  the  legal 
right  and  power  to  do,  and  this  doctrine  is  settled  as  being 
the  correct  and  true  doctrine  with  reference  to  municipalities, 
unless  by  statute  that  estoppel  is  prevented.  In  the  case  at 
bar  it  would  be  unnecessary  for  this  court  to  decide  this 
question ;  but,  I  may  say  that  I  could  conceive  of  no  stronger  set 
of  facts  which  would  estop  the  city  than  the  ones  presented 
here.  The  city  has  stood  by  silently  and  permitted  the  de- 
fendant company  to  fully  complete  and  mature  all  its  plans 
to  expend  over  a  half  million  dollars  and  to  be  now  in  the  very 
act  of  supplying  about  thirteen  hundred  homes  with  gas.  It 
has  given  the  bond  required  and  taken  every  step  necessary 
to  perfect  its  rights  under  the  statute.  It  would  be  highly  in- 
equitable to  permit  the  plaintiflE  now  to  have  any  relief  by 
injunction.  I  so  decided,  in  a  case  involving  somewhat  similar 
equities,  some  time  ago,  in  the  case  of  Colunibus  v.  Bohl, 
1  N.  P.— N.  S.,  469. 

The  action  of  the  plaintiflE,  therefore,  in  this  case  is  without 
merit  The  demurrer  to  the  first  defense  is  overruled,  and 
the  plaintiflE 's  action  is  dismissed  with  costs. 

There  is  an  allegation  in  this  petition  that  the  defendant 
corporation  was  about  to  sell  to  some  person  unknown.  If  coun- 
sel wish,  the  entry  may  be  withheld  in  this  case  until  they 
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determine  whether  or  not  they  wish  to  bring  an  action  to  test 
that  particular  allegation,  and  the  temporary  injunction  will 
be  at  once  granted  until  the  case  may  be  heard;  that  is  to  say, 
as  to  whether  or  not  that  is  a  valid  condition  of  the  franchise, 
that  it  may  not  sell  to  any  person  now  engaged  in  the  business 
of  supplying  natural  gas. 

And  thereupon  the  plaintiff  noted  an  exception  and  gave 
notice  of  appeal,  the  bond  being  fixed  at  $150. 

James  M.  Buttery  City  Solicitor,  and  J.  E.  Safer,  for 
plaintiff. 

Dyer,  Williams  &  Stouffer,  Blandin,  Rice  &  Oinn,  Gilbert, 
Hills  &  Van  Derveer,  F,  H.  Southard  and  F.  A.  Durban,  for 
defendant 
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FINAL  JURISDICTION  OW  POUCE  COURTS. 

[Common   Pleas   Court  of  Clark   County.] 

Clifford  Howard  v.  State  of  Ohio. 

Decided,  May,  1903. 


Police  Courts — Under  the  Municipal  Oode-^Final  Jurisdiction  of  in 
Misdemeanor  Cases — Where  the  Accused  has  not  Waived  Trial  hy 
Jury. 

1.  The  general  proyisions  of  the  present  municipal  code,  providing 

for  the  continuance  and  Jurisdiction  of  police  courts  already  es- 
tablished by  general  or  special  acts,  can  not  be  considered  as  re* 
enacting  Section  1788,  giving  final  Jurisdiction  to  police  courts  in 
misdemeanor  cases. 

2.  Unless  one  charged  with  carrying  concealed  weapons  waives  trial 

by  jury  in  writing,  the  police  court  is  without  final  Jurisdiction 
in  the  case. 

MOYTEB,  J. 

Error  to  police  court  of  Springfield. 

The  plaintiflf  in  error,  Clifford  Howard,  upon  complaint  filed 
May  10,  1903,  charging  him  with  carrying  concealed  weapons 
on  or  about  May  11,  1903,  was  tried  by  the  police  judge  and 
found  guilty  May  19,  1903,  and  committed  to  the  Boys'  Indus- 
trial School  of  Lancaster,  Ohio,  until  he  arrives  at  the  age  of 
twenty-one  years. 

The  original  Section  1788,  Revised  Statutes,  that  gives  the 
police  judge  of  this  city  final  jurisdiction  for  the  trial  of  mis- 
demeanors, was  amended,  re-enacted  and  repealed  May  10,  1902 
(95  0.  L.,  535),  without  any  reservation. 

The  said  Section  1788,  Revised  Statutes,  without  being  re- 
enacted,  was  expressly  repealed  at  the  extra  session  of  1902, 
with  the  only  provision  that  the  act  of  that  date  **  should  super- 
sede all  acts  and  parts  of  acts  not  herein  expressly  repealed." 
96  O.  L.,  105. 

The  said  section  being  expressly  repealed  by  the  act  of  that 
date,  this  provision  takes  no  part  therein.  The  only  provision 
that  may  be  claimed  to  effect  it,  is  the  provision  in  96  0.  L.,  81, 
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Section  191,  that  **The  police  court  of  each  city  as  heretofore 
established  and  now  existing  shall  have  the  jurisdiction  con- 
ferred in  any  general  or  special  act  creating  or  governing  the 
same;"  and  then  in  the  act  repeals  the  very  section  giving  it 
jurisdiction  without  having  re-enacted  said  section.  Such  gen- 
eral provisions  as  made  in  Sections  190  and  191,  can  in  no 
way  be  considered  as  re-enacting  Section  1788,  Revised  Statutes, 
expressly  repealed  by  said  act 

Sections  1785  and  1787,  Revised  Statutes,  were  not  repealed 
by  the  act  of  the  special  session  of  1902,  but  stand  in  full  force 
giving  the  police  court  jurisdiction  in  criminal  cases,  ''the 
same  as  that  of  a  justice  of  the  peace;"  neither  is  Section  1785, 
Revised  Statutes,  creating  the  police  court,  repealed  by  the  act 
of  the  last  Legislature. 

So  that  not  passing  upon  the  validity  of  the  act  creating  the 
court  as  special  legislation,  under  the  late  rulings  of  the  Su- 
preme Court  upon  special  legislation,  this  court  finds  that  under 
the  present  ertiate  of  the  law,  the  police  court  has  the  same  juris- 
diction that  a  justice  of  the  peace  has  in  criminal  cases,  and 
no  more. 

Then  what  jurisdiction  has  a  justice  of  the  peace  authorized 
by  law  in  criminal  cases  t    Section  610,  Revised  Statutes,  reads : 

''Every  justice  of  the  peace  shall  be  a  conservator  of  the 
peace,  and  shall  have  jurisdiction  in  criminal  cases  throughout 
the  county  in  which  he  is  elected  and  where  he  resides,  on 
view,  or  on  sworn  complaint,  to  cause  every  person  charged  vdth 
the  commission  of  a  felony,  or  misdemeanor,  to  be  arrested  and 
brought  before  himself,  or  some  other  justice  of  the  peace,  and 
on  such  person  being  brought  before  him,  to  inquire  into  the 
complaint  and  either  discharge  or  recognize  him  to  be  and 
appear  before  the  proper  court  at  the  time  in  such  recognizance 
named,  or  otherwise  dispose  of  the  complaint  as  is  provided  by 
law." 

Section  7147,  Revised  Statutes,  as  amended  May  10,  1902, 
states  that : 

'*When  the  accused  is  brought  before  the  magistrate  and 
there  is  no  plea  of  guilty,  he  shall,  as  soon  as  may  be,  in  the 
presence  of  the  accused,  inquire  into  the  complaint;  and  if  it 
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appear  that  an  offense  has  been  conunitted,  and  that  there  is 
probable  canse  to  believe  the  prisoner  guilty,  he  diall  order  him 
to  enter  into  a  recognizance,  with  good  and  'sufficient  surety, 
•  •  •  f  or  his  appearance  at  the  proper  time,  in  the  proper 
court;  otherwise  he  shall  discharge  lUm  from  custody;  but  if 
the  offense  charged  is  a  misdemeanor,  and  the  accused,  in  writ- 
ing subscribed  by  him,  •  •  •  waive  a  jury  and  submit  to  be 
tried  by  the  magistrate,  he  may  render  final  iudgment"  95 
0.  L.,  529. 

In  the  case  of  Hanaghan  v.  State,  51  Ohio  St.,  24,  25,  the 
court  of  last  resort  in  that  state,  in  the  third  proposition  of  the 
syllabus  of  that  case  under  Section  7147,  Revised  Statutes,  state 
that  ''A  plea  of  guilty  of  such  offense,  though  filed  in  writing 
with  the  magistrate,  is  not  a  waiver  by  the  accused  of  his  right 
to  a  trial  by  jury  and  submission  to  be  tried  by  the  magistraite, '  ^ 
and  in  such  case  it  is  the  duty  of  the  magistrate  to  recognize 
the  accused  to  the  proper  court,  althoijgh  a  plea  of  guilty  was 
filed  in  writing,  the  court  holding  that  the  accused  must  in  writ- 
ing waive  a  jury  and  submit  to  be  tried  by  the  justice,  because 
the  statute  requiring  the  same  can  not,  like  other  penal  statutes, 
be  enlarged  by  construction.  The  justice  or  magistrate  would 
have  no  final  jurisdiction  in  this  case. 

The  accused  in  this  case  is  charged  with  an  offense  of  carrying 
concealed  weapons  and  not  one  of  those  cases  named  in  Sections 
6960,  6961,  6963,  6964,  6965,  6967,  6968,  Revised  Statutes,  where 
the  magistrate  may  have  fined  jurisdiction  by  Section  6966-2^ 
Revised  Stetutes,  when  a  trial  by  jury  is  not  waived. 

This  court  therefore  holds  that  the  police  court  of  this  eity> 
independently  of  the  question  of  special  legislation  in  the  cre- 
ation of  such  court  for  cities  of  the  second  class,  third  grade,  as 
Springfield  is  designated  by  the  statutes,  has  only  the  jurisdic- 
tion of  a  justice  of  the  peace,  in  misdemeanors,  since  May  10^ 
1903. 

The  transcript  of  the  record  in  this  case  shows  that  the  plaint- 
iff in  error  was  tried  by  the  judge;  no  jury  was  waived  in 
writing,  no  plea  of  guilty  was  entered;  that  he  was  found  by 
the  court  guilty  and  sentenced  to  the  Boys'  Industrial  School 
at  Lancaster,  Ohio,  for  many  years,  and  in  addition  finds  many 
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facts  about  his  having  been  previously  sent  there,  without  stat- 
ing the  more  dominant  facts  that  he  had  been  illegally  sent  on 
every  occasion.  All  of  this  part  of  the  record  is  irrelevant,  in- 
asmuch as  it  does  appear  that  they  tried  him  and  sentenced  him, 
without  the  plea  of  guilty;  without  waiving  a  jury  in  writing; 
and  that,  too,  when  the  plaintiff  plead  not  guilty. 

The  court  find  that  there  is  error  as  in  the  petition  assigned, 
for  the  reason  that  the  court  had  no  final  jurisdiction  to  try 
said  defendant  without  a  written  waiver  of  a  jury,  and  that 
said  court  had  no  jurisdiction  to  render  the  judgment  and  sen- 
tence so  rendered,  and  that  he  is  now  illegally  deprived  of  his 
liberty,  and  he  is  ordered  to  be  restored  to  his  liberty. 

D,  F.  Beinoehl,  for  plaintiff. 

J.  B.  McQrew  and  J.  M,  Cde,  for  defendant 


DEMAND  ON  MAKER  OP  NOTE  FOR.  PAYMENT. 

[Common  Pleas  Court  of  Franklin  County.] 

Sessions  &  Co.  v.  Isabel,  Executrix. 

Decided,  April   18.  1904. 

Promiaaary  Note-'Presentment  and  Demand — Necessary  to  Fix  Lia- 
hility  of  Indoraer^Facta  Constituting  Waiver  of  Presentment- 
Notice  of  Dishonor  to  Indorser— Foreclosure  Suit  not  Res  Judir 
catOf  When — Agency. 

1.  Presentment  of  a  promissory  note  to  the  maker  and  demand  upon 

him  for  payment  are  necessary  to  fix  the  liability  of  the  indorser, 
unless  presentment  and  demand  have  been  waived,  which  may 
be  done  verbally,  in  writing  or  by  conduct 

2.  Notice  to  the  indorser  of  the  failure  of  the  maker  to  pay  the  note 

must  show  either  expressly  or  by  implication  that  the  note  has 
been  presented  to  the  maker  and  dishonored,  but  such  notice 
need  not  contain  the  statement  that  the  indorser  is  looked  to  for 
payment 

3.  An  indorser  who  secures  the  indulgence  of  the  holder  of  a  note 

and  mortgage  until  a  foreclosure  suit,  to  which  he  could  have 
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been  made  a  party,  has  been  brought  and  terminated,  and  the 
maker  and  former  Indorser  exhausted,  can  not  claim  that  the 
foreclosure  proceedings  are  res  judicata  as  to  him. 
4.  In  the  suit  at  bar  agency  may  be  regarded  as  established  by  the 
declarations  of  the  agent  taken  in  connection  with  letters  and 
other  subsequent  acts. 

Bathmell^  J. 

In  this  action  plaintiff  seeks  to  recover  judgment  against  de- 
fendant on  two  promissory  notes,  npon  the  liability  of  Constant 
Isabel,  the  decedent,  as  indorser  of  said  notes  to  the  plaintiff, 
the  indorsee.  The  notes  were  dated  March  4,  1894,  to  run  three 
years  at  the  rate  of  seven  per  cent.,  and  contained  a  clause  that 
if  said  interest  remained  unpaid  for  sixty  and  thirty  days,  re- 
spectively after  its  maturity,  the  principal  and  accrued  interest 
should  thereby  become  due  and  payable  if  the  legal  holder 
should  elect,  and  all  notice  of  such  election  was  waived. 

The  notes  were  secured  by  mortgages  on  real  estate ;  foreclo- 
sure was  obtained  and  judgment  against  the  maker  and  one  of 
the  indorsers,  execution  returned  unsatisfied,  premises  sold  and 
proceeds  exhausted  in  the  payment  of  costs  and  taxes.  A  claim 
was  presented  to  the  executrix  of  Constant  Isabel  and  same  re- 
jected, and  this  suit  is  brought  to  make  such  claim  from  the 
estate  of  Isabel,  it  being  averred  that  due  notice  of  demand  and 
non-payment  was  given  said  endorser. 

The  defense  is  a  denial  of  claim  of  petition  and  that  the  causes 
of  action  have  been  formally  adjudicated. 

It  appears  that  the  interest  on  the  notes  was  paid  to  March 
10,  1895;  that  default  occurred  in  the  payment  of  interest  of 
said  notes  for  thirty  and  sixty  days  from  March  10,  1896. 

On  April  17,  1896,  plaintiff  mailed  a  letter  to  the  indorser, 
Isabel,  stating  the  terms  of  the  notes;  that  one  was  in  default 
thirty  days,  that  the  other  would  be  sixty  days  on  May  16 ;  that 
they  had  written  the  maker,  but  had  received  no  reply;  and 
asked  advice  and  the  wish  of  Isabel  as  to  their  beginning  fore- 
closure proceedings  when  the  time  should  expire,  as  they  looked 
to  him  to  protect  them. 

On  May  11,  1896,  another  letter  was  addressed  to  Isabel  per- 
taining to  the  other  note,  stating  the  terms  of  default,  that  the 
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time  allowed  had  elapsed  on  both  notes,  and  that  they  wrote  to 
give  him  notice  as  indorser.  It  appears  that  Isabel  died  about 
May  4,  1896.  That  thereafter  one  of  Mr.  Isabel's  sons  came  to 
plaintiflf's  bank  with  the  letter  of  April  17,  and  was  directed 
to  Mr.  Albery,  who  says  that  Isabel  came  in  response  to  the 
letter  and  said  they  wanted  the  plaintiff  to  go  ahead  under  its 
suggestion  and  take  advantage  of  the  default  in  payment  of  in- 
terest on  the  notes  and  proceed  with  the  suit  in  foreclosure.  It 
appears  that  on  October  10,  1896,  the  plaintiff  proceeded  with 
the  foreclosure  and  made  claim  against  the  maker  and  Ady  as 
indorser,  but  no  claim  as  indorser  from  Isabel. 

On  June  11,  1898,  and  July  26,  1899,  further  correspondence 
took  place  between  plaintiff  and  the  executor  calling  attention 
to  the  appraisement  of  the  property  and  approaching  sale,  and 
final  notice  of  amount  due  from  the  Isabel  estate.  The  Isabels 
were  parties  to  this  suit,  and  on  March  22,  1899,  a  modification 
of  the  entry  of  distribution  was  secured  on  their  motion. 

Now  it  is  argued  by  defendant  that  the  letters  of  April  17 
and  May  11  did  not  constitute  notice  of  demand  of  payment 
from  the  maker  and  of  its  dishonor.  I  think  this  point  is  weU 
taken.  Such  a  notice  to  an  indorser  need  not  contain  a  state- 
ment that  the  indorser  is  looked  to  for  payment;  but  it  must 
show  upon  its  face  either  expressly  or  by  fair  implication  that 
the  note  has  been  presented  to  the  maker  and  dishonored.  Such 
presentment  and  dishonor  can  not  be  inferred  from  a  simple 
statement  that  the  paper  is  unpaid.  Townsend  v.  Bank,  2  Ohio 
St.,  345. 

The  notice  of  April  17  states  that  they  had  written  to  the 
maker  but  had  received  no  reply.  Ordinarily  a  demand  in  writ- 
ing mailed  or  sent  the  maker  is  not  sufficient  presentment  to 
charge  an  indorser.  7  Cyc,  998.  Sometimes,  when  a  note  is 
payable  at  a  bank,  such  a  letter  to  maker  is  equivalent  to  de- 
mand and  dishonor,  but  I  do  not  think  we  have  that  situation 
here.  Neither  do  the  notices  declare  that  the  holders  elect  that 
the  whole  should  become  due.  One  of  the  main  purposes  of  the 
letter  of  April  17  seems  to  have  been  to  inquire  and  consult 
the  wishes  of  the  indorser  as  to  foreclosure  proceedings.  Ac- 
cording to  Mr.  Albery's  version  of  the  conversation,  **they 
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wanted  that  we  should  go  ahead  under  our  suggestion  and  take 
advantage  of  the  default  in  payment  of  interest  on  these  notes 
and  proceed  with  the  foreclosure  suits,"    Record,  p.  11. 

Presentment  for  payment  and  demand  are  essential  to  &c  the 
liability  of  indorsers  of  such  paper,  unless  waived  or  unless  facts 
exist  which  constitute  a  sufScient  excuse  for  non-presentment. 
7  Cyc,  960.  Now  was  there  such  a  situation  here  as  would  excuse 
demand  and  notice  of  dishonor?    I  think  so. 

Daniel,  Neg.  Instr.,  in  Section  1103  of  his  work,  says: 

**Any  act,  course  of  conduct  or  language  of  the  indorser  cal- 
culated to  induce  the  holder  not  to  make  demand  or  protest  or 
give  notice  or  to  put  him  oflE  his  guard  •  •  •  will  dispense 
with  the  necessity  of  taking  those  steps  as  against  the  party  so 
dealing  with  the  holder." 

Again,  Sections  1090  and  1091,  he  says: 

**The  waiver  may  be  either  verbal  or  in  writing  •  •  •  it 
may  result  from  implication  and  usage  or  from  any  understand- 
ing between  the  parties  which  is  of  a  character  to  satisfy  the 
mind  that  a  waiver  is  intended. 

**  Demand  and  notice  may  be  waived  by  an  act  of  the  indorser 
•  •  *  calculated  to  put  the  holder  off  his  guard  and  prevent 
him  from  treating  the  note  as  he  would  otherwise  have  done. 
Parsons,  Notes  &  Bills,  582 ;  13  Barb.,  163 ;  Kyle  v.  Green,  14 
Ohio,  490;  Boyd  v.  Bank,  32  Ohio  St.,  526. 
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I  think  it  fair  to  be  inferred  here  that  plaintiff  was  proceed- 
ing in  acccordance  with  the  wishes  of  the  executrix  against  the 
maker  and  other  indorser  to  ascertain  the  final  liability  of  the 
Isabel  estate.  They  were  notified  from  time  to  time  of  the 
progress  of  the  suit  and  finally  of  its  termination.  They  were 
asking  no  judgment  of  defendant  till  the  ultimate  liability 
should  be  known.  So  far  as  this  record  reveals  the  only  evidence 
of  election  on  part  of  plaintiff  that  the  whole  notes  should  be- 
come due  was  the  bringing  of  the  action  in  October  in  accord- 
ance with  the  wish  of  the  Isabels.  Such  conduct  and  conference 
on  the  part  of  the  representative  of  the  indorser  toward  the 
holder  would  be  calculated  to  put  a  person  of  reasonable  pru- 
dence off  his  guard  and  induce  him  to  omit  demand  or  give 
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notice  of  dishonor,  and  would  in  my  judgment  dispense  with 
the  necessity  of  taking  these  steps. 

It  is  urged  that  there  is  no  evidence  of  agency  of  young  Isabel 
in  making,  such  arrangement.  It  is  true  that  his  declaration 
that  he  represented  his  mother  would  not  prove  agency;  but, 
taken  in  connection  with  the  letters  and  the  subsequent  acts 
connected  with  the  suit,  I  think  it  but  a  fair  inference  that  he 
was  authorized  by  her  to  act. 

It  is  urged  further  that  this  relief  could  have  been  had  in 
the  foreclosure  suit,  and  therefore  is  res  judicata.  If  I  am  correct 
in  inferring  from  the  action  and  conduct  of  defendant  that  it 
was  her  wish  to  be  indulged  till  the  property,  the  maker,  and 
former  indorser  should  be  exhausted,  then  plaintiff  following 
her  desire  in  the  matter,  we  have  a  similar  situation  to  Kyle  v. 
Oreen,  14  Ohio,  490,  491.  The  issues  could  not  be  made  till 
the  proceeding  was  had  under  such  an  arrangement. 

Finding  and  judgment  for  plaintiff  in  the  full  amount  of  said 
notes,  $800  with  interest  at  the  rate  of  seven  per  cent,  per  an- 
num payable  annually  from  March  10,  1895. 

F.  F.  D.  Albery,  for  plaintiff. 

0.  J,  Marriott,  for  defendant. 
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RIGtrrS  or  NON-PKTiriONING  ABUTTEIL  POR  VACATION 

or  ALLEY. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  Ouveb  Schlemmer  Co.  v.  The  Steinman  &  Meter  Fur- 
niture Co. 

Decided,  July,  1904. 

Yacation — Of  Btreeta  and  Alleys — A  Oovernmental  Function,  tohich 
Can  Not  he  Enjoined  hy  One  Individually  Affected — Failure  to 
Protest  Before  OouncQ^'Dedication  and  Acceptance  of  Alley 
Makes  it  a  Public  Thoroughfare, 

1.  Section    1&36-147,    Reyised    Statutes,    authorizing   the   vacation    of 

streets  and  alleys  by  a  city  council  is  a  summary  proceeding  having 
reference  to  the  interests  of  th«  general  public,  and  is  not  binding 
upon  abutting  property  owners  who  do  not  petition  or  consenL 
Such  proceeding  invokes  governmental  functions,  which  can  not 
be  reached  by  process  of  injunction  on  the  part  of  one  who  is 
individually  affected. 

2.  Hence,  where  one  of  two  owners,  whose  properties  abut  on  an  alley 

in  the  rear,  obtain  a  vacation  of  such  alley  by  city  council  with- 
out the  consent  of  the  other  owner,  such  petitioning  owner  can 
not  obstruct  the  alley  at  the  only  means  of  exit  without  furnish- 
ing some  other  reasonable  means  of  egress  therefrom,  and  al- 
though such  non-consenting  owner  has  access  to  the  front  of  his 
lot  Kinnear  Manufacturing  Co.  v.  Beatty,  65  0.  S.,  264,  distin- 
guished. 

3.  His  failure  to  appear  and  protest  before  the  city  council,  and  per- 

mitting the  petitioning  owner  to  expend  money  in  advertising 
such  vacation,  does  not  estop  such  non-consenting  owner  from 
applying  to  a  court  of  equity  for  relief. 

4.  An  alley  dedicated  to  the  city  and  accepted  by  the  municipal  au- 

thorities becomes  a  public  thoroughfare  without  the  use  of  the 
word,  "public"  in  such  dedication,  cu9  contra-distinguished  from 
a  private  way. 

Pfleger,  J. 

The  plaintiff  and  defendant  are  both  manufacturing  cor- 
porations, each  owning,  by  lease  or  purchase,  a  manufacturing 
site,  fronting  on  different  streets  but  situated  in  the  same 
block,  opposite  to  each  other,  and  abutting  in  the  rear  on  a 
ten-feet  alley,  which  alley  runs  from  a  cul-de-sac  upon  the  east 
and  between  these  two  properties  beyond  the  same  to  a  point, 
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and  then  at  right  angles  north,  the  same  width,  and  in  the  shape 
of  an  "L**  to  York  street.  The  issues  were  tried  upon  an 
agreed  statement  of  facts.  The  alley  as  a  whole  was  originally 
dedicated  by  defendant's  predecessors  in  title  to  the  city,  at 
first  reserving  one  foot  between  the  plaintiff's  property  and  the 
alley,  and  when  this  was  rejected  by  the  city,  the  alley  was 
then  dedicated  without  the  reservation  of  such  intervening  foot, 
and  made  contiguous  with  the  plaintiff's  line.  This  dedication 
was  made  by  a  plat  signed  by  the  owners  and  accepted  by  ordi- 
nance of  the  city  as  **Kirby  alley;"  and  about  the  same  time 
the  title  thereto  was  conveyed  by  the  owners  to  the  city  by 
deed  for  the  following  purpose,  to-wit,  **to  be  used  as  an  alley, 
and  known  as  Barby  alley."  The  strip  was  so  used  by  the 
defendant's  predecessors  for  almost  eleven  years,  although  the 
alley  itself  was  never  improved  by. the  municipality. 

Plaintiff's  property  was  leased  in  two  parts.  The  first  part 
was  an  abandoned  bowling  alley,  and  was  remodeled  between 
March  and  May  of  1904,  with  a  window  placed  in  the  rear 
wall,  and  without  any  other  exit  upon  said  alley.  Shortly 
thereafter  plaintiffs  began  the  erection  of  a  building  on  the 
other  part  of  their  tract.  During  the  erection  of  this  building 
defendant  filed  a  petition  with  the  city  council  to  vacate  said 
alley.  While  said  petition  was  so  pending  plaintiff  placed  in 
the  rear  wall  of  the  new  building  a  door  and  two  windows 
facing  towards  that  alley,  and  this  was  the  first  attempted  use 
of  the  alley  by  the  plaintiff  as  a  means  of  access  to  said  alley 
from  plaintiff's  manufacturing  site.  Without  notice  to  the 
plaintiff,  but  with  actual  knowledge,  and  without  appearance 
or  consent  or  protest  on  the  part  of  the  plaintiff,  the  defendant 
company  bad  its  petition  for  vacating  the  alley  allowed  and 
signed  by  the  city  May  16,  1904.  The  proceedings  are  admitted 
to  be  regular  and  formal.  On  July  5,  1904,  the  defendant 
company  purchased  from  the  heirs  of  the  original  dedicators 
and  grantors  to  the  city  the  title  to  the  strip  of  ground  covered 
by  that  part  of  the  alley  which  was  located  between  the  plaint- 
iff's and  defendant's  premises,  and  the  defendant  company  has 
begun  the  erection  of  a  wall  across  the  alley,  against  the  rear 
of  plaintiff's  building,  and  proposes  to  utilize  for  its  own  pur- 
poses the  entire  part  of  the  alley  upon  which  plaintiff's  build- 
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ing  abuts,  and  is  blockading  the  west  end  of  the  alley,  claiming 
title,  to  the  exclusion  of  any  right  or  easement  thereto  on  the 
part  of  the  plaintiff.  Such  wall  was  completed  after  plaintiff 
had  given  to*  defendant  notice  that  it  would  apply  for  an  in- 
junction and  temporary  restraining  order  against  the  erection 
of  said  wall,  and  before  the  petition  was  actually  filed. 

The  defendant  company,  through  its  counsel,  contends  that 
the  plaintiff  company  is  estopped  from  claiming  any  rights, 
because  it  had  notice  of  the  proceedings  in  council  to  vacate 
the  alley;  that  it  should  have  brought  its  suit  in  injunction 
while  such  proceedings  were  pending,  forcing  the  defendant  to 
apply  to  a  court  for  vacation,  and  in  which  proceeding  its 
full  damage,  if  any  it  had,  could  have  been  assessed;  that 
plaintiff  waived  payment  for  loss  of  any  easement  it  might 
have  had  in  failing  to  prevent  the  vacation  by  council;  that  it 
is  in  any  event  only  damaged  in  money,  and  that  it  has  no 
right  to  an  injunction,  because  of  the  sufficiency  of  the  outlet 
in  the  front  of  plaintiff's  property,  and  that  it  is  not  seriously 
inconvenienced  by  the  closing  of  the  alley.  Defendant  further 
claims  that  the  plaintiff  is  guilty  of  laches  in  allowing  its  ease- 
ment to  be  lost,  and  in  standing  by  and  permitting  defendant 
to  expend  money  in  publishing  the  notice  of  the  pendency  and 
prayer  of  the  petition  to  vacate  and  in  the  purchase  of  the 
strip  of  ground;  and  also  should  be  estopped  because  of  its 
silence  when  it  should  have  spoken.  Defendant  also  claims 
that  it  has  leases  on  the  two  sides  on  the  west  end  of  the  vacated 
alley,  which  gives  it  a  perfect  right  to  close  the  alley  at  that 
point;  and  that,  inasmuch  as  the  east  end  is  a  cul-de-sac,  if 
closed  at  the  west  end  it  would  make  the  intervening  space  a 
place  of  nuisance,  which  could  neither  be  drained  nor  cleaned. 

Plaintiff's  counsel  argued  that  the  proceedings  before  council 
were  not  conclusive  upon  abutting  owners  who  are  not  com- 
pensated, as  the  law  gives  no  right  of  appeal  and  particularly 
reserves  the  rights  of  those  who  do  not  consent ;  that  the  plaint- 
iff was  not  compelled  to  appear  before  council,  and  that  it  had 
the  right  to  rely  upon  the  preservation  of  its  interests  so  being 
preserved;  that  the  plaintiff  is  not  injured  by  the  act  of  vacat- 
ing the  alley  and  does  not  complain  regarding  it.  Plaintiff 
objects  to  the  defendant's  acts  in  interfering  with  plaintiff's 
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rights  to  the  use  of  the  alley ;  that  the  plaintiff  could  not  enjoin 
council  from  doing  what  it  had  a  perfect  right  to  do,  and  that 
defendant  selected  this  more  arbitrary  course  instead  of  the 
one  in  the  court  of  common  pleas,  in  which  plaintiff  could  have 
received  damages.  Plaintiff  also  insists  that  it  was  guilty  of 
no  laches,  because  it  had  warned  the  defendant  before  the  wall 
was  erected  that  an  injunction  would  be  applied  for,  and  that 
defendant  notwithstanding  such  warning  proceeded  to  erect 
said  wall  and  to  blockade  the  alley  on  the  west  end.  Plaintiff's 
counsel  also  insists  that  having  the  right  to  access  over  said 
alley,  and  it  being  vacated  without  plaintiff's  consent,  no  sub- 
sequent purchase  by  the  defendant  could  restrict  plaintiff's 
established  easement.  It  is  argued  that,  inasmuch  as  the  orig- 
inal dedicators  conveyed  the  alley  by  deed  to  the  municipality, 
its  successors  and  assigns  forever,  this  proposed  vacation,  if  it 
divested  anything,  it  divested  its  use  as  an  aUey,  and  that  such 
original  dedicators  could  not  transfer  the  title  to  the  defendant 
because  it  remained  in  the  municipality. 

**No  particular  words  or  form  of  conveyance  is  necessary  to 
render  the  act  of  dedicating  land  to  public  uses  effectual.  Any- 
thing which  fully  demonstrates  the  intention  of  the  donor  or 
the  acceptance  by  the  public  works  the  effect."  LeClercq  v. 
CMlipolis,  7  Ohio,  pt.  1,  p.  218. 

It  would  not,  in  my  judgment,  be  necessary  for  the  dedication 
or  deed  to  express  the  object  of  the  use  to  be  public  as  contra- 
distinguished from  that  of  private  usage.  There  would  be  no 
need  of  dedicating  a  private  alley.  The  city  could  not  accept 
it  under  such  terms,  for  it  could  not  improve  private  prop- 
erty. The  dedication  on  the  plat  as  *'Kirby  alley,"  and  the 
acceptance  of  Kirby  alley  by  the  city,  as  well  as  the  expression 
in  the  deed  that  the  strip  was  to  be  used  as  an  alley  and  should 
be  known  as  ** Kirby  alley"  clearly  indicates  that  it  w^as  to  be 
used  for  the  benefit  of  the  public.  See  Elliott  on  Roads,  Sec- 
tion 24. 

Inasmuch  as  a  municipality  has  the  right  in  its  governmental 
capacity  to  lay  out  streets,  alleys  and  sewers,  it  could  have 
condemned  this  strip  and  paid  to  the  Kirby  estate  its  value,  and 
it  would  then  have  become  a  public  highway  irrespective  of  the 
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wishes  of  the  adjoining,  owners.  If,  therefore,  the  condemned 
w^ay  abutted  on  plaintiff's  property  its  property  could  have  been 
assessed  for  any  improvement  made  by  the  municipality  upon 
such  public  way.  Its  protest  because  of  a  failure  or  refusal 
to  use  it  would  have  availed  nothing.  If,  on  the  other  hand, 
the  Eirby  estate  saw  fit  to  dedicate  this  alley  to  public  uses, 
and  was  compelled  by  the  city  to  make  the  alley  abut  on  plaintr 
iff's  premises,  no  other  result  would  follow.  Stevens  v.  Shan- 
non, 6  C.  C,  142. 

An  abutter  is  one  whose  property  abuts,  or  is  contiguous 
or  adjoins  at  a  border  or  boundary,  as  where  no  other  land, 
road  or  street  intervenes  (Bouvier's  Law  Dictionary).  So  it 
follows  as  a  natural  sequence  that  if  an  abutter  can  be  assessed 
for  abutting  improvements  he  is  entitled  to  special  and  peculiar 
rights  in  such  adjoining  alley  not  common  to  the  people  at 
large,  which  amounts  in  law  to  an  easement  or  right  of  access 
(Lewis  on  Eminent  Domain,  Section  91e,  /) ;  Jones  on  Ease- 
ment, Section  548;  Branahan  v.  Hotel  Co.,  39  O.  S.,  333} ;  and 
as  has  been  cited  by  counsel,  in  Bingham  v.  Doane,  9  Ohio,  165, 
while  his  remedy  under  conmion  law  pleadings  might  be  differ- 
ent, his  right  to  the  use  of  a  public  street  exists  although  his 
title  extends  only  to  the  edge  of  the  street  and  not  to  its  center. 

Conceding  to  the  plaintiff  its  right  to  an  easement  in  the 
alley,  the  question  of  whether  or  not  it  availed  itself  of  the 
privilege  of  this  easement  by  a  user  could  affect  only  its  aban- 
donment, adverse  possession,  and  the  like.  If  this  right  existed 
eleven  years  ago  it  exists  to-day,  notwithstanding  non-user. 
Has  plaintiff  by  its  recent  acts  waived  or  lost  its  rights  by 
laches,  in  failing  to  object  or  protest  before  council,  or  by  sub- 
sequently permitting  defendant  to  make  expenditures? 

Section  1536-147  (old  number  2654),  authorizing  the  vacation 
of  alleys  by  city  council  upon  the  petition  of  any  person  upon 
good  cause,  that 'it  will  not  be  detrimental  to  public  interests, 
and  that  the  same  should  be  made  without  giving  personal  no- 
tice and  merely  upon  publication,  has  reference  to  the  interests 
of  the  'public  generally.  It  certainly  does  not  legislate  upon 
the  rights  of  abutting  owners  who  do  not  consent.  The  law 
distinctly  provides  that  **the  right  of  way  and  easement  therein 
of  any  lot  owner  shall  not  be  impaired  thereby."     If  this  is 
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not  the  object  of  this  proviso  I  fail  to  .comprehend  the  purpose 
of  it.  As  our  Supreme  Court  said  in  Kinnear  Manufacturing 
Co,  V.  Beatty,  65  0.  S.,  286:  **A11  such  rights  would  have  been 
preserved  without  this  provision,  as  it  would  not  have  been  in 
the  power  of  the  Legislature  to  have  authorized  the  city  coun- 
cil to  destroy  vested  rights."  The  summary  proceeding  under 
this  section  which  requires  no  personal  notice  gives  no  right 
to  show  individual  injury  or  damage  because  it  is  determinable 
on  general  public  interest,  allows  no  compensation  if  it  appro- 
priate or  take  away  easements,  permits  no  appeal  or  right  to 
proceedings  in  error  from  the  findings  of  council,  certainly 
could  not  be  conclusive  upon  abutting  owners  who  do  not  peti- 
tion or  consent  to  such  vacation.  It  was  therefore  unnecessary 
for  plaintiff  to  appear  before  council  and  protest,  and  if  it  did 
it  would  have  availed  nothing,  because  the  basis  of  the  action 
of  council  was  the  interest  of  the  general  public.  Plaintiflf 
had  the  right  to  assume  that  defendant's  object  in  thus  seeking 
a  vacation  was  for  the  purpose  of  avoiding  future  expense  so 
far  as  the  improvement  of  the  alley  was  concerned;  and  as 
counsel  well  says,  he  could  not  as  a  property  holder  have  en- 
joined this  action  for  the  benefit  of  the  public,  because  his 
individual  rights  were  saved.  Besides  such  an  injunction  would 
have  amounted  to  a  restraint  upon  the  governmental  and  dis- 
cretionary powers  of  the  municipal  authorities. 

It  is  contended  with  considerable  force  that  under  the  recent 
decision  of  Kinnear  Manufacturing  Co.  v.  Beatty,  supra,  the 
reservation  preserving  the  rights  of  abutting  owners  is  appli- 
cable to  those  whose  only  means  of  access  to  their  property  has 
thus  been  impaired.  The  facts  in  that  case  were  somewhat  sim- 
ilar to  the  facts  at  bar,  except  that  in  the  case  cited  the  alley 
had  an  outlet  at  each  end,  one  of  which  was  cloied,  and  in  place 
of  the  closed  entrance  a  new  one  was  established,  running  in 
the  opposite  direction.  The  Supreme  Court  said  that  the  access 
had  been  increased  by  running  a  new  alley  along  the  entire 
width  of  the  lot  of  the  complaining  party.  It  is  true  that  the 
justice  rendering  the  opinion  used  a  number  of  expressions  in 
this  case  which  might  lead  one  to  believe  that  the  court  intended 
to  apply  the  benefits  of  this  section  only  to  those  who  abutted 
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upon  a  street  which  afforded  the  only  means  of  ingress.     lie 
said,  on  page  284: 

''In  all  the  cases  in  this  state,  where  an  owner  of  land  is 
recognized  as  having  such  a  property  interest  in  a  road  or 
street,  as  entitles  him  to  an  action  for  damages,  or  to  restrain 
its  obstmction,  relate  to  the  cases  where  there  was  a  direct 
physical  connection  between  the  portion  of  the  street  interfered 
with  and  the  land  of  the  complainant,  or  the  part  vacated,  fur- 
nished the  only  means  of  access  to  his  property.  In  the  latter 
case  he  is  regarded  as  having  an  easement  in  the  road  or  street, 
and  its  vacation  or  obstruction,  affecting  as  it  does  his  private 
rights,  the  injury  to  him  is  regarded  as  different  in  kind  from 
that  of  the  public.  McQuigg  v.  Cullins,  supra,  is  an  instance 
of  this  kind.  Where  closing  up  a  portion  destroys  the  owner's 
easement  in  the  part  not  closed,  and  deprives  him  of  any  access 
to  his  land,  the  result  to  him  is  the  same  as  if  the  entiiie  way 
had  been  closed." 

By  the  word  ''any"  counsel  urge  is  meant  "all"  cases.  On 
the  contrary,  I  think  the  Supreme  Court  referred  to  any  access 
to  his  land  from  such  vacated  street,  and  not  "all"  access  to 
his  property  at  any  point. 

And  on  page  283  the  court  further  said: 

"His  easement,  however,  is  limited  to  the  portion  of  the 
street  on  which  he  abuts,  or  a  street  which  affords  him  the  only 
means  of  access  to  his  property.  Where  his  property  is  not  in 
physical  contact  with  the  vacated  portion  of  the  street,  and  he 
has  other  reasonable  means  of  access,  the  individual  has  no 
right  of  action  by  which  he  can  enjoin  the  obstruction,  or  re- 
cover damages." 

If  this  language  were  accepted  literally  the  contention  of 
defendant's  counsel  might  be  well  taken.  But  the  Supreme 
Court  was  comparing  the  rights  of  one  whose  only  means  of 
access  was  destroyed,  with  that  of  another  whose  rights  were 
only  interfered  with  by  giving  him  a  more  circuitous  outlet.  On 
page  282  the  court  said: 

"The  decisions  in  this  state  have  clearly  established  that  an 
abutting  lot  owner  has  such  an  interest  in  the  portion  of  the 
street  on  which  he  abuts,  that  the  closing  of  it  up,  or  the  impair- 
ment of  its  use  as  a  means  of  access,  or  the  addition  of  a  new 
burden  is  the  taking  of  private  property  for  a  public  use  and 
<5an  not  be  done  without  compensation.     •     •     •     The  principle 
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of  these  cases,  and  they  have  been  frequently  followed,  applies 
with  like  justice  and  force  where  a  portion  of  a  street  is  ob- 
structed or  vacated  that  affords  the  only  reasonable  access  to 
the  property  of  an  owner,  although  his  property  does  not  abut 
immediately  upon  the  obstructed  portion.  Abutting  owners  on 
a  vacated  portion  of  a  street  would  not  have  the  right,  by  reason 
of  the  vacation,  to  isolate  an  owner  of  property  on  the  unvacated 
portion.  Such  an  owner  would  still  have  an  easement,  or  right 
of  way  over  the  vacated  portion  to  a  point  where  he  could  have 
reasonable  access  to  other  public  ways." 

It  reaffirms  the  doctrine  in  Jackson  v.  Jackson,  15  O.  S.,  163. 
A  reference  to  this  case  is  instructive.  On  page  169,  in  conced- 
ing the  right  of  enjoinment  to  and  over  a  highway : 

**Any  substantial  change  in  the  highway  to  the  injury  of 
such  passage  or  way  is  an  invasion  of  his  private  property,  and 
this  private  right  extends  so  far  as  the  reasonable  and  conven- 
ient enjoyment  of  such  improvements  requires  the  use  of  the 
adjacent  highway;  but  beyond  such  necessary  use  thereof  the 
private  right  is  merged  in  that  of  the  public.'* 

In  that  case  the  Supreme  Court  said  the  proof  showed  that 
the  alteration  in  the  road  complained  of  was  remote  from  the 
plaintiff's  land  and  only  rendered  the  road  less  commodious 
in  a  public  rather  than  a  private  point  of  view.  So  relief  was 
denied  in  the  case  of  In  re  C,  N,  0.  &  T,  P.  Ry,  Co.,  19  C.  C, 
310,  because  our  circuit  court  said  in  that  case  it  was  shown 
that  **not  one  of  the  lots  of  the  claimants  abutted  on  any  part 
of  a  street  said  to  be  vacated,  but  that  they  were  all  within  the 
immediate  vicinity.*'  The  syllabus  in  McQuigg  v.  Collins,  56 
0.  S.,  649,  also  appears  applicable. 


(C 


If  it  appear  that  such  threatened  action  will  destroy  the 
easement  of  the  owner  of  adjacent  land  in  such  road,  and  no 
other  road  reasonably  suitable  to  the  necessities  of  such  owner 
has  been  provided,  injunction  forbidding  such  obstruction  or 
closing  such  road  will  be  granted." 

Justice  Minshall  stated  in  the  opening  statement  of  his  opin- 
ion in  Kinnear  Manufacturing  Co.  v.  Beatty,  supra,  that — 

**The  case  involves  the  right  of  a  property  owner  in  a  street 
or  alley,  a  portion  of  which,  other  than  the  part  on  which  he 
abuts,  has  been  vacated  by  the  city." 
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In  the  case  at  bar  the  portion  of  the  alley  on  which  the  plaint- 
iff abuts  is  being  impaired.  After  reading  the  whole  ease  I 
think  the  entire  spirit  of  the  decision  favors  the  contention  of 
the  plaintiff  in  this  case,  recognizing  the  right  of  the  plaintiff  in 
having  unobstructed  his  right  to  a  passage  way  from  the  rear 
of  his  premises  through  this  alley  to  one  of  the  four  streets 
bounding  the  block  in  which  the  premises  are  situated.  Had 
the  defendant  in  this  case  after  closing  the  alley  on  the  west 
provided  an  exit  from  plaintiff's  property  on  the  east  end  of 
the  alley  to  any  of  the  three  streets  surrounding  the  block  it 
would  have  been  an  exactly  parallel  case  to  that  of  Kinnear 
Manufacturing  Co.  v.  Beaity  and  would  have  fallen  within  its 
provisions.  Several  cases  may  be  found  in  which  damages  were 
allowed  for  injuries  to  property  in  the  vacating  of  a  street  on 
one  side  so  that  the  complaining  party  was  left  at  the  end  of 
a  cul-de-sac.  Chicago  v.  Baker,  39  C.  C.  A.,  318 ;  In  re  Mellon 
Street,  182  Pa.  St.,  397. 

In  the  case  at  bar  access  to  the  rear  of  the  plaintiff's  manu- 
facturing site  might  well  be  a  valuable  appurtenance  or  ease- 
ment to  said  lot.  It  occurs  to  me,  therefore,  that  plaintiff  was 
an  abutter  on  this  alley,  and  had  acquired  an  easement  therein ; 
thsrt  the  vacation  proceedings  before  council  did  not  bind  it; 
that  it  was  not  compelled  to  protest  about  the  vacation  because 
its  individual  rights  were  preserved,  and  that  by  building  tht^ 
wall  and  so  closing  the  west  end  of  the  alley  without  opening 
the  east  end,  or  at  least  providing  another  outlet  at  the  west 
end  the  plaintiff  suffered  in  his  rights  to  the  enjoyment  of  said 
easement  different  in  kind  from  that  of  the  general  public,  and 
that  unless  the  plaintiff  was  guilty  of  laches  it  would  be  en- 
titled to  the  relief  prayed  for.  There  is  no  force  in  the  argu- 
ment that  the  defendant,  owning  both  sides  on  the  west  end 
of  the  alley  would  have  the  right  to  close  the  same  at  that 
point,  and  that  if  closed  the  intervening  space  would  by  their 
own  act  become  an  object  of  nuisance.  No  one  can  complain 
of  the  result  of  his  own  negligent  act.  Prom  what  has  been 
said  no  laches  can  attach  either  in  failing  to  appear  before 
council  or  in  permitting  plaintiff  to  spend  any  money  in  adver- 
tising. It  is  a  doubtful  question  whether  the  money  was  not 
gratuitously  expended.     If  not  gratuitous,  it  may  have  been 
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the  moving  consideration  for  avoiding  the  expense  of  future 
improvements.  Again,  if  the  proviso  saving  the  rights  of  non- 
consenting  abutters  has  any  virtue  the  expenditure  of  moaiey 
for  advertising  on  the  part  of  the  defendant,  if  obligatory  upon 
it,  could  in  no  event  amount  to  a  waiver  or  estoppel  against 
the  plaintiff  company. 

It  is  admitted  that  before  the  defendant  began  the  erection  of 
the  wall,  or  the  placing  of  any  improvement  upon  the  alley, 
the  plaintiff  notified  the  defendant  of  its  intention  to  apply  for 
an  injunction,  and  no  serious  delay  between  such  notification 
and  the  actual  proceedings  being  shown,  I  can  see  no  injury 
to  the  defendant,  nor  can  I  observe  any  change  of  position  on 
its  part  detrimental  to  it  because  of  plaintiff's  action  or  silence 
which  would  estop -it  from  claiming  the  relief  now  sought 

It  is  unnecessary  for  the  court  to  pass  upon  the  other  ques- 
tions raised  by  counsel,  as  to  whether  the  deed  from  the  Kirbys 
to  the  defendant  gave  them  title  to  one-half  or  all  of  the  alley, 
or  whether  the  title  had  passed  absolutely  to  the  city,  inasmuch 
as  such  transfer  could  in  no  event  affect  the  rights  of  the 
plaintiff  to  the  easement  in  the  alley  mentioned. 

A  decree  with  perpetual  injunction  will  be  granted  in  favor 
of  the  plaintiff  and  against  the  defendant,  together  with  costs. 

Oscar  TT.  Lange,  for  plaintiff. 

Tugman  £  Baker,  contra. 


ESTOPPEL  AGAINST  DENIAL  OF  TITLE  TO  LAND. 

[Common  Pleas  Court  of  Franklin  County.] 

The  Ohio  Telephone  &  Telegraph  Company  v.  Chauncey  M. 

Graham. 

Decided,   July   16,   1904. 

Equitahle  Estoppel— Doctrine  of.  Applied  Against  One  Receiving  the 
Benefits  of  a  Contract-— Who  Afterward  Denied  Title  to  tlie  Land 
to  Which  the  Contract  Related, 

The  principle  of  equitable  estoppel  is  applicable  to  one  who,  having 
received  the  benefits  of  a  contract,  seeks  to  escape  from  its  fur- 
ther provisions  by  claiming  that  the  title  to  the  land  involved  in 
the  contract  was,  at  the  time  he  executed  the  contract,  temporarily 
out  of  his  possession. 
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BiQGEB,  J. 

This  is  an  action  brought  by  the  plaintiff  to  obtain  an  in- 
junction preventing  the  defendant  from  interfering  with  the 
plaintiff  in  trimming  certain  trees  along  the  premises  where 
the  defendant  resides.  The  case  is  submitted  to  the  court  upon 
the  pleadings  and  evidence.  The  defendant  admits  that  he 
signed  a  contract  as  follows: 

'*  Received  of  The  Ohio  Telephone  &  Telegraph  Company 
three  dollars,  in  consideration  of  which  I  hereby  grant  unto 
said  company,  its  successors  and  assigns,  the  right,  privilege 
and  authority  to  construct,  operate  and  maintain  its  line  of 
telephone  and  telegraph,  including  the  necessary  poles  and  fix- 
tures, along  the  roads,  streets,  or  highways  adjoining  the  prop- 
erty owned  by  me  in  the  township  of  Truro,  county  of  Frank- 
lin and  state  of  Ohio,  with  the  right  to  trim  any  trees  along 
said  lines  necessary  to  keep  the  wires  free  from  interference 
by  said  trees,  to  set  the  necessary  guy  and  brace  poles  and  to 
attach  the  trees  the  necessary  guy  wires,  and  in  full  satisfaction 
and  payment  therefor.  Witness  my  hand  and  seal  this  fourth 
day  of  June,  A.  D.  1894,  at  Reynoldsburg,  Ohio.  (Signed)  C. 
M.  Graham  (land  owner).'' 

The  defense  which  the  defendant  here  makes  is  that  he  was  not 
the  owner  of  the  land ;  that  by  reason  of  a  decree  of  this  court 
in  a  divorce  proceeding  the  land  in  question  belonged  to  his  wife, 
from  whom  he  was  divorced,  but  whom  he  afterwards  remar- 
ried. 

It  seems  to  me  this  case  is  capable  of  solution  upon  the  well- 
known  principle  of  equity  jurisprudence,  and  that  i^  the  prin- 
ciple of  equitable  estoppel.  I  think  clearly  the  defendant,  in 
view  of  this  contract,  can  not  be  heard  here  to  say  that  he  was 
not  the  owner  of  this  land.  By  the  decree  in  question,  the 
court  ordered  that  thirty  acres  on  the  south  of  the  tract  of  land 
owned  by  the  defendant  should  be  surveyed  and  set  off  to  the 
wife  as  her  alimony.  It  appears  from  the  evidence  that  there 
never  was  any  survey  made,  and  consequently,  of  course,  no  rec- 
ord thereof.  The  defendant  says  that  he  and  his  sons  measured 
with  a  pole,  and  in  this  way  fixed  the  place  where  the  fence 
should  be  located  between  his  land  and  that  of  his  wife,  and  that 
a  fence  was  constructed  at  the  dividing  line  so  ascertained,  but 
that  no  record  was  made  of  any  kind  of  such  measurement. 
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Now  the  decree  did  not,  in  my  opinion,  in  and  of  itself,  vest 
in  the  wife  the  title  to  any  particular  portion  of  the  tract  of 
land,  but  it  provided  that  the  tract  of  land  to  b^  set  off  to  her 
should  be  determined  by  a  survey  as  therein  provided.  It 
seems  to  me  this  was  necessarily  a  prerequisite  to  vest  title  in 
her  to  any  particular  part  of  this  land;  that  the  mere  erection 
of  a  fence  was  not  notice  to  the  plaintiff  company  that  the  title 
had  vested  in  her.  The  defendant,  by  his  written  contract,  rep- 
resented to  the  company  that  he  was  the  owner,  as  the  deed 
records  of  this  county  showed.  He  also  receipted  for  the  con- 
sideration. The  plaintiff  company  upon  the  strength  of  this 
contract  erected  its  line. 

lie  afterwards  made  an  assault,  it  appears  from  the  evidence, 
upon  one  of  the  employes  of  the  plaintiff  company  who  was 
trimming  the  trees  to  proiv^ent  interference  with  the  lines.  It 
appears  to  me  upon  the  plainest  principles  of  equity,  when  suit 
was  brought  to  restrain  him  from  such  interference,  that  he  can 
not  be  heard  to  say  that  he  did  not  in  fact  own  the  land,  but 
that  it  belonged  to  his  wife.  He  can  not  take  advantage  of  his 
own  wrong,  but  having  received  the  benefits  of  his  con- 
tract, and  the  company  in  reliance  upon  it  having  erected  its 
line,  that  he  is  as  I  say,  upon  the  plainest  principles  of  equity, 
estopped  from  now  sa3dng  that  he  did  not  own  the  land. 

For  this  reason  the  finding  and  decree  of  the  court  is  in  favor 
of  the  plaintiff,  and  the  relief  prayed  for  must  be  granted. 

C.  C.  Williams,  for  plaintiff. 

F.  C.  Rector,  for  defendant. 
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CONTCSTABUTY  OF  ACODSNT  INSURANCE. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  Standabd  Lofe  &  Accident  Insurance  Company,  of  Ds- 
TEorr,  lIiCHiGAN,  V.  John  B.  Sayler  et  al.  Executors 

OP  William  Stacey,  Deceased. 

Decided,  September  24,  1904. 

Insurance  Issued  by  a  So-Called  **Accident^  Company — Applicable  to 
Injuries  Resulting  in  Death — Is  a  Contract  for  Life  Insurance 
Limited  to  Specified  Risks — Governed  by  Sections  3625  and  3626» 
Relating  to  Incontestability — Pleading  and  Proof — As  to  Incorrect 
Answers  by  the  Insured  to  Questions  Attached  to  His  Application 
— Issuance  of  a  New  Policy  Does  not  Constitute  a  New  Contract^ 
When, 

1.  A  company  doing  a  business  of  life  and  accident  insurance,  unless 

it  is  an  assessment  company,  comes  within  the  purview  of  Sec- 
tions 3625  and  3626,  relating  to  answers  made  by  the  insured 
to  questions  submitted  at  the  time  of  his  application,  and  to  the 
status  of  the  policy  after  three  annual  premiums  have  been  paid. 

2.  An  answer  setting  up  a  defense  of  fraud  on  the  part  of  the  Insured 

in  the  matter  of  his  answers  made  at  the  time  of  filing  his 
application,  must  allege  willful  falsity,  fraud,  materiality,  want 
of  knowledge  on  the  part  of  the  agent  taking  the  Insurance, 
and  the  Issuance  of  the  policy  upon  the  faith  of  the  answers  so 
made. 

3.  There   is   a  failure  to  establish   fraudulent   intent  by   testimony 

which  merely  shows  that  one  who  was  practically  blind  in  one 
eye  and  the  sight  of  the  other  eye  was  Impaired,  a  defect  which 
was  apparent  to  all  who  met  him,  gave  answers  to  the  effect  that 
he  was  in  sound  condition  mentally  and  physically,  and  was  not 
suffering  from  any  bodily  infirmity  or  disorder. 

4.  Where  Insurance  is  renewed  year  after  year  without  break,   the 

making  of  the  policy  in  terms  annual  does  not  relieve  it  from  the 
operation  of  Section  3626,  rendering  it,  after  three  annual  premiums 
have  been  paid,  incontestable  for  errors,  omissions  or  misstate- 
ments by  the  assured,  except  as  to  age.  Such  renewal  policies 
are,  in  effect  and  for  the  purposes  of  the  statute,  merely  a  renewal 
of  the  original  agreement. 

*  Affirming  Sayler  et  ah  Executors,  v.  Standard  Life  d  Accident 
Insurance  Company,  1  N.  P. — N.  S.,  217. 
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HosEA,  J.;  Caldwell,  J.,  and  Hofpheimbe,  J.,  concur. 

The  executors  of  William  Stacey,  deceased,  filed  a  petition  in 
the  Superior  Court  of  Cincinnati,  upon  two  policies  of  insur- 
ance issued  by  the  Standard  Life  &  Accident  Insurance  Com- 
pany, of  Detroit,  Michigan,  to  William  Stacey,  of  Cincinnati^ 
Both  policies  covered  loss  of  time  resulting  from  bodily  injuries 
suffered  during  the  term  of  said  insurance  by  external,  violent 
and  accidental  means,  disabling  the  insured;  and  if  death  re- 
sulted within  ninety  days  from  such  bodily  injuries  as  the  prox- 
imate cause  and  sole  cause  thereof,  then  the  company  was  to 
pay  five  thousand  dollars  on  each  policy  to  his  executors. 

William  Stacey  died  on  the  morning  of  June  17,  1901,  as  a 
result  of  bodily  injuries  caused  by  external,  violent  and  acci- 
dental means  as  the  proximate  and  sole  cause  thereof,  during  the 
term  of  the  policies. 

The  petition  further  alleges  that  William  Stacey  and  his  said 
executors  duly  performed  all  the  conditions  of  said  policies  on 
their  part  to  be  performed;  that  due  and  immediate  written 
notice  was  given  to  the  company  at  Detroit,  Michigan,  of  the 
accident  and  injury  causing  death;  and  thereafter,  within  two 
months  from  the  death  of  William  Stacey,  to-wit,  on  or  about 
the  17th  day  of  July,  1901,  direct  and  positive  proof  of  his 
death  was  furnished  to  said  company  at  Detroit,  Michigan ;  that 
payment  of  both  policies  has  been  demanded,  but  that  no  part 
thereof  has  been  paid;  and  the  said  executors,  plaintiffs  below, 
prayed  judgment  against  the  Standard  Life  &  Accident  In- 
surance Company,  of  Detroit,  for  the  sum  of  $10,000  with  in- 
terest from  the  17th  day  of  October,  1901. 

The  insurance  company  answers,  among  other  things,  that 
each  of  said  policies  contained  certain  statements,  which  are 
part  of  the  contract  of  insurance  as  a  condition  that  if  untrue  in 
any  respect  the  policy  shall  be  null  and  void;  said  statements 
being  as  follows: 

**I  have  never  had  any  fits  or  disorders  of  the  brain,  vertigo, 
or  hernia  or  any  bodily  or  mental  infirmity  or  disorder  as  here- 
in stated.  My  habits  of  life  are  correct  and  temperate,  and  I 
am  in  sound  condition  mentally  and  physically  except  as  herein 
stated." 
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And  the  company  avers  that  William  Stacey,  at  the  time  of 
the  acceptance  of  said  policy,  did  have  a  bodily  infirmity,  in 
that  he  was  practically  blind  in  one  eye  and  the  sight  of  the 
other  was  impaired;  that  said  representation  was  therefore  un- 
true and  was  material,  and  the  said  policies  of  insurance  would 
not  have  been  issued  had  the  truth  been  disclosed  to  the  insur- 
ance company;  that  by  reason  of  said  statement  and  reliance 
thereon,  the  insurance  company  issued  to  the  said  William 
Stacey  said  policies  as  a  select  risk,  meaning  thereby  the  highest 
amount  of  insurance  for  the  least  amount  of  money  of  any  class 
of  insurance  issued  by  the  company ;  that  had  the  fact  been  dis- 
closed that  he  was  blind  in  one  eye,  he  would  have  fallen  under 
the  company's  classification  known  as  ** cripples,"  which,  under 
the  company's  rules,  can  only  be  insured  at  an  advanced  rate 
upon  special  application  at  the  company's  principal  office,  and 
by  reason  of  said  untrue  statement  said  policies  are  null,  void 
and  of  no  effect 

The  executors,  by  reply,  admit  that  so  much  of  the  answer  as 
purports  to  be  copied  from  the  policies  of  insurance  is  cor- 
rectly copied,  and  that  the  statements  of  the  said  William 
Stacey  in  his  application  for  the  said  policies  as  recited  therein 
did  not  contain  a  statement  that  he  had  either  of  said  infirmi- 
ties or  disorders;  and  deny  every  other  allegation  contained  in 
the  said  answers. 

For  a  second  reply  the  executors  allege  that  the  company  is 
estopped  from  defending  on  the  grounds  set  out  in  said  answer, 
for  the  reason  that  the  said  William  Stacey  became  insured 
under  policy  No.  D.171774  on  July  25,  1892,  and  under  policy 
No.  D.175401  on  November  5,  1892,  and  contained  such  in- 
surance and  paid  premiums  on  said  policies  down  to  and  in- 
cluding the  premiums  due  in  July,  1899,  and  November,  1899, 
respectively,  carrying  said  policies  in  force  until  in  July,  1900. 
and  November,  1900,  respectively,  when  the  policies  sued*  on 
were  at  the  instance  of  the  said  company  issued  to  William 
Stacey  in  place  of  said  former  policies  and  for  the  purpose  of 
and  thereby  continuing  his  said  insurance. 

The  insurance  company,  defendant  below,  filed  demurrers  to 
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the  second  ground  of  replies  so  filed  by  plaintiff  below,  which 
demurrers  were  fully  argued  and  overruled. 

Subsequently  the  case  came  on  for  trial  before  the  court  and 
a  jury,  and  after  the  testimony  was  submitted  upon  both  sides, 
and  after  the  court  had  passed  on  the  admissibility  of  certain 
evidence  oflEered  by  the  insurance  company,  the  court  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff  below  for  $11,400. 

The  errors  assigned  are: 

1.  The  sustaining  of  the  demurrers  to  the  replies. 

2.  Construing  the  policies  of  1900  as  renewals  of  the  policies 
of  1892  and  admitting  evidence  thereof. 

3.  Excluding  testimony  offered  by  defendant  company  and 
directing  a  verdict. 

The  real  questions  for  determination  here  arise  under  Sec- 
tions 3625  and  3626  of  the  Revised  Statutes,  which  provide  as 
follows : 

Section  3625: 

**No  answer  to  any  interrogatory  made  by  an  applicant  in 
his  or  her  application  for  a  policy  shall  bar  the  ri^ht  to  recover 
upon  any  policy  issued  upon  such  application,  or  to  be  used  in 
evidence  upon  any  trial  to  recover  upon  such  policy,  unless  it 
be  clearly  proved  that  such  answer  is  willfully  false  and  was 
fraudulently  made;  that  it  is  material  and  induced  the  com- 
pany to  issue  the  policy,  and  that  but  for  such  answer  the  pol- 
icy would  not  have  been  issued;  and,  moreover,  that  the  agent 
or  company  had  no  knowledge  of  the  falsity  or  fraud  of  such 
answer.  * ' 

Section  3626: 

**A11  companies,  after  having  received  three  annual  premi- 
ums on  any  policy  issued  on  the  life  of  any  person  in  this  state, 
are  estopped  from  defending  upon  any  other  ground  than  fraud 
against  any  claim  arising  upon  such  policy  by  reason  of  any  er- 
rors, omissions  or  misstatements  of  the  assured  in  any  appli- 
cation made  by  such  assured  on  which  the  policy  was  issued, 
except  as  to  age." 

It  is  claimed  in  behalf  of  plaintiff  in  error  that  these  sections 
are  limited  in  their  operation  to  ordinary  *'life'*  companies 
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and  do  not  apply  to  so-called  ^'accident"  companies.  But  a 
careful  reading  of  Chapter  10,  Revised  Statutes,  in  which  these 
sections  occur,  satisfies  us  that  the  company  doing  a  business 
of  **life"  and  ** accident"  insurance  is  within  the  purview  of 
these  sections,  excepting  assessment  companies  provided  for  in 
Section  2630,  which,  by  the  terms  of  the  act,  are  excepted  from 
the  operation  of  the  laws  relating  to  life  insurance  companies. 
{State,  ex  rel,  etc.,  v.  Mut.  Protection  Ass'n,  26  0.  S.,  19). 

We  agree  with  the  opinion  of  the  court  below  in  deciding 
the  demurrer,  that — 

•'A  policy  of  insurance  issued  by  a  so-called  'accident*  com- 
pany, as  applicable  to  injuries  resulting  in  death,  is  but  a  con- 
tract of  life  insurance  limited  to  specified  risks — that  is,  a  pol- 
icy on  the  life  of  a  person,  but  insuring  against  death  from  cer- 
tain specified  risks.  (See  Kerr  on  L.  Ins.,  p.  5;  State  v.  Federal 
Ins.  Co.,  48  Minn.,  110). 


>> 


The  policies  being- within  the  purview  of  the  statutes,  the  ques- 
tion of  their  applicability  in  the  present  case  depends  upon  the 
facts  and  conditions  of  the  case  itself  with  respect  to  each  of 
the  sections  separately. 

First.  Section  3625  has  reference  to  an  untrue  statement  in 
an  application  for  a  policy  which,  if  relied  upon  as  a  defense 
against  payment  under  the  policy,  requires  *' clear  proof" 

(a).     That  it  is  willfully  false. 

(6).    That  it  is  fraudulently  made. 

(c).    That  it  was  material. 

(d).    That  it  induced  the  company  to  issue  the  policy. 

(e).  That  but  for  such  statement,  the  policy  would  not  have 
been  issued. 

(f).  That  the  agent  or  company  had  no  knowledge  of  the 
falsity  or  fraud. 

The  meaning  of  these  provisions  under  the  rule  of  construc- 
tion requiring  us  to  give  effect  to  each  is  reasonably  clear. 

(a).    A  statement  may  be  false  in  fact,  yet  not  willfully  so. 

(6).  It  may  be  willfully  false  (that  is,  made  with  knowledge 
of  its  falsity),  yet  not  fraudulent  (that  is,  in  addition  to  knowl- 
edge of  falsity,  made  with  intent  to  deceive,  and  thereby  gain 
an  unlawful  advantage). 
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(c).  It  may  be  false,  yet  not  material  (that  is,  relating  to 
unimportant  particulars). 

(d).  It  must  be  of  such  consequence  as  induced  the  company 
to  issue  the  policy — and  this  is  emphasized  in  the  following 
condition. 

(e).  That,  but,  for  such  answer  the  policy  would  not  have 
been  issued. 

Lastly, 

(/).  The  agent  or  company  must  have  been  ignorant  of  the 
falsity  or  the  fraud  of  the  answer. 

The  proof  as  to  each  of  these  facts  must  be  clear  before  the 
defense  will  avail.  But,  to  entitle  a  defendant  to  prove  specific 
facts  as  a  defense  they  must  be  pleaded.  It  will  be  observed 
that  the  requirements  of  the  statute  are  cumulative  and  not 
alternative,  and  that  the  terms  of  the  statute  imply  that  the 
pleading  as  well  as  the  proof  for  the  language  is  in  the  alter- 
native, viz.,  that  the  answer  objected  to  shall  not  **bar  the 
right  to  recover,"  *'or  be  used  in  evidence,"  unless,  etc. 

The  answer  alleges  falsity,  materality,  and  the  issue  of  the 
policy  upon  the  faith  of  the  representation  sine  qua  non;  but 
it  does  not  allege  willfulness,  fraud,  or  want  of  knowledge  of 
the  agent  or  company,  and  therefore  does  not  state  facts  sufS- 
cient  under  the  statute  to  constitute  a  defense. 

The  testimony,  moreover,  establishes  beyond  a  reasonable 
doubt  that  the  death  was  caused  wholly  by  external  injuries 
and  excludes  the  physical  defect  involved  in  the  answer  as  a 
contributory  cause;  so  that,  if  ** materiality"  under  the  stat- 
ute could  be  held  to  mean  the  relation  of  the  defect  to  the  causes 
of  death  under  the  facts  of  a  given  case,  the  proof  fails  to  show 
materiality  in  such  sense.  Nor  does  the  testimony  sustain  a 
charge  of  fraudulent  intent.  Fraud  is  not  to  be  presumed ;  and 
without  entering  upon  a  full  analysis  of  the  testimony  here,  our 
conclusion  is  that  fraudulent  intent  is  not  established.  There 
was  no  original  application  for  these  policies  per  se.  They  were 
Bent  to  the  decendent,  filled  out  and  executed  upon  the  basis  of 
facts  involved  in  the  policies  of  1892,  without  other  explanation 
than  that  the  policies  were  more  beneficial  to  the  insured  than 
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the  old.  While  for  some  purposes  his  acceptance  without  dis- 
sent makes  these  to  all  intents  new  affirmations,  yet,  upon  the 
question  of  fraudulent  intent,  this  proof  alone  would  not  be 
sufficient.  The  collateral  circumstances  do  not  show  that  the 
matter  of  his  then  physical  condition  was  recalled  to  his  atten- 
tion or  that  he  knew  or  realized  that  he  was  making  a  new  con- 
tract as  contradistinguished  from  a  mere  renewal  of  the  old« 
In  fact,  the  testimony  does  not  affirmatively  show  that  he  at  any 
time  intended  a  willfully  false  statement,  much  less  one  spring- 
ing from  a  fraudulent  purpose. 

The  statement  related  to  '' bodily  infirmity  or  disorder,"  and 
it  is  fairly  conceivable  that  Stacey  may  have  taken  the  word 
^'infirmity"  in  its  primary  sense  as  relating  to  a  condition  of 
weakness  or  an  unhealthy  state  of  the  body  (Century  Diet). 
He  had  a  defect,  but  not  an  unsound  or  unhealthy  condition. 
A  man  might  fairly  suppose  that  the  word  'infirmity,"  in  its 
collocation  with  ''disorder,"  meant  a  weakness  (as  of  some  hid- 
den organ)  tending  to  disorder — taking  the  latter  word  in  the 
sense  of  an  active  malady. 

For  like  reasons  his  assertion  that  he  was  in  ''sound  condition 
mentally  and  physically"  may  have  been,  in  his  thought,  con- 
sistent with  a  defective  power  of  vision.  The  questions  were 
not  only  very  general  and  susceptible  of  a  very  general  answer, 
but  from  their  terms  might  well  have  been  understood  to  refer 
only  to  conditions  of  disease  related  to  the  vital  organs  as  to 
which  he  alone  possessed  knowledge,  and  not  to  bodily  defects 
such  as  were  visible  to  every  one. 

The  defect  of  the  eye  complained  of  was  of  such  a  character 
as  to  be  visible  to  every  one  who  met  him,  and  this  suggests  at 
least  an  inference  that  it  was  known  to  the  agents  of  the  com- 
pany who  originally  insured  him,  and  who  collected  the  pre- 
miums year  after  year,  and  there  seems  to  be  no  testimony  to 
the  contrary,  except  the  bare  denial  of  Reno  alone. 

Wliile  the  proposition  that  the  "greater  includes  the  less"  is 
axiomatic  in  its  proper  place,  it  will  not  serve  as  a  rule  of  evi- 
dence where  fraud  is  to  be  proved,  and  the  fact  in  issue  relates 
to  an  element  only  inferentially  included  in  a  general  and  not 
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a  specific  statement.  To  hold  otherwise  would  open  the  door  to 
a  return  to  those  conditions  which  it  is  the  object  of  the  statute 
to  remedy;  for  it  would  deprive  the  requirement  of  the  statute 
of  all  vital  force. 

The  statutes  in  question  fall  clearly  within  the  class  specified 
in  Insurance  Compan/y  v.  Leslie,  47  O.  St.,  409  (413),  designed 
to  ''protect  the  insured  against  unreasonable  forfeiture  and  de- 
fenses;" and  the  policies  in  issue  here  were  taken  in  full  view  of 
these  provisions  which  hold  up  a  warning  finger  to  companies 
that  if  they  take  risks  witiut  proper  examination  in  their  own 
behalf,  they  do  so  at  their  peril  within  the  statutory  limitations. 
See  Ins.  Co.  v.  Webster,  7  C.  C,  511 ;  Ins.  Co.  v.  Black,  12  C.  C, 
224;  Hanover,  Admr.,  v.  Etna  L.  Ins.  Co.,  47  W.  L.  B.,  140 
(aflEd.  in  69  0.  St.,  568). 

We  are  of  opinion,  therefore,  that  under  Section  3625  the  ac- 
tion of  the  court  below  is  justifiable,  because  both  in  pleading 
and  proof  the  plaintiff  in  error  failed  to  establish  its  defense. 

Second.  Section  3626  creates  an  estoppel  against  maintain- 
ing a  defense  of  the  character  interposed  in  this  case,  if  three 
annual  premiums  had  been  paid  and  received  upon  the  policy. 

The  proof  here  shows  that  Stacey  took  out  policies  in  1892; 
that  these  were  kept  alive  by  renewals  until  1899,  when,  instead 
of  renewing  in  the  usual  manner  by  renewal  receipts,  the  com- 
pany, without  consulting  Stacey,  sent  the  present  policies  for  his 
acceptance  with  a  statement  that  this  was — 

**For  the  reason  that  we  (they)  were  taking  up  all  our  (their) 
old  policies  and  putting  out  new  policy  contracts  with  our 
(their)  policy  holders,,  because  the  new  ones  give  more  benefit 
to  the  insured,  and  we  (they)  wanted  to  give  the  assured  the 
benefit  of  the  increase  in  the  policies. ' ' 

The  plaintiff  in  error  claims  that  this  was  an  entirely  new 
contract,  acceptance  of  which  by  Stacey  abrogated  the  old,  and 
that  Section  3626,  therefore,  can  not  be  applied  to  the  case. 
The  logic  of  this  defense  is  that,  by  making  the  written  contracts 
in  terms  annual,  the  statute  could  never  apply  at  all,  though 
the  insurance  be  really  renewed  year  by  year  without  break. 
But  why  should  we  give  so  strained  and  narrow  a  construction 
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to  a  statute  obviously  declaring  a  ru^e  of  public  policy!  The 
evil  designed  to  be  remedied  was  of  this  very  character,  namely, 
the  rigid  interpretation  of  written  contracts,  by  rules  estab- 
lished primarily  upon  agreements  where  parties  stand  upon  an 
equal  footing  and  presumably  expressed  on  both  sides  their  well- 
considered  intentions.  The  business  of  insurance  long  ago  out- 
grew such  conditions,  and  developed  special  contracts,  prepared 
in  all  cases  by  the  insurer,  based  upon  complicated  data  of  which 
the  insured  usually  possessed  little  comprehension. 

Taking  into  view  the  remedial  purposes  of  the  statute  and  the 
conditions  under  which  it  was  obviously  designed  to  operate,  we 
are  constrained  to  give  to  the  word  ''policy"  a  broader  signifi- 
cation than  that  of  the  mere  document  and  regard  it  as  synony- 
mous with  ''agreement,"  in  the  broad  sense,  of  which  the  writ- 
ten document  is  a  mere  form  of  expression. 

The  argument  of  the  plaintiff  in  error  tends  to  force  this  con- 
clusion by  showing  that  on  any  other  basis  the  statute  is  nuga- 
tory so  far  as  these  companies  are  concerned.  The  argument  is 
that  the  renewals  of  the  1892  policy  made  each  year  a  new  and 
independent  contract — just  as  in  the  case  of  ordinary  fire  poli- 
cies. 

**If  under  those  conditions,"  it  is  argued,  "the  contract  was 
from  year  to  year  •  •  •  how  can  it  be  claimed  that  the 
provisions  of  Section  3626,  Revised  Statutes,  are  applicable  even 
if  an  entirely  new  policy  had  not  been  issued  in  1900,  or  if  that 
policy  was  treated  as  a  continuation  of  the  annual  renewals. ' ' 

We  can  not  agree  with  this  view.  These  contracts,  as  we  re- 
gard them,  are  like  leases  of  uncertain  duration  which  were  long 
ago  construed  by  the  English  courts  to  be  leases  from  y^ar  to 
year,  which,  though  either  party  had  the  right  to  terminate  at 
will  at  the  expiration  of  any  year,  were  expected  to  continue 
indefinitely — each  continuance  of  occupancy  after  termination 
of  the  year  being  equivalent  to  a  new  entry.  Even  in  such  cases 
a  change  in  rental  or  other  detail  made  by  agreement  did  not 
affect  the  general  nature  of  the  tenancy. 

If  we  are  correct  in  our  construction  of  the  statute,  it  ap- 
plied to  the  agreement  as  renewed  up  to  1900;  and,  under  the 
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circumstances  of  this  case,  we  can  not  but  regard  the  new  poli- 
cies of  1900  as  in  effect  and  for  the  purposes  of  the  statute,  a 
renewal  of  the  old  agreement  of  insurance,  voluntarily  modified 
by  the  plaintiff  in  error  and  accepted  by  Stacey  as  to  certain 
details,  but  essentially  the  same  in  general  character.  The  in- 
surance was  in  fact  continuous  from  1892  until  Stacey 's  death. 

It  follows  from  these  views  that  the  new  policy  was  in  fact  a 
renewal  of  his  insurance  contract,  and  as  more  than  three  an- 
nual payments  had  been  made  thereon,  the  case  falls  also  within 
the  purview  of  Section  3626,  whereby  the  plaintiff  in  error  was 
stopped  from  making  defense  upon  the  statements  in  question. 

Further  questions  suggested  in  argument  we  do  not  find  it 
necessary  to  consider  in  view  of  the  foregoing.  We  find  no  error 
in  the  action  of  the  court  below,  and  the  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 

Robertson  &  BtLchwalter,  for  plaintiflf  in  error. 

Sa/yler  it  Sayler  and  Charles  H.  Fiske,  for  defendant  in  error. 


STATUS  OP  ON£  PROSECUTING  A  SUIT  POR  THE  BEMEPIT  OP 

HIMSELP  AND  OTHERS. 

[Common  Pleas  Court  of  Franklin  County.] 

Britton  v.  Bakee  et  al  and  Britton  v.  Jones,  AuDrroR. 

Decided,  July  2,  1904. 

Coats — Properly  Tctxed  Against  a  Plaintiff — Suing  for  the  Benefit  of 
Himself  and  Others — His  Right  to  Ratable  Contributions  for  the 
Expense  Thus  Incurred, 

1.  Where  one  brings  a  suit  for  the  benefit  of  himself  and  others  under 

the  provisions  of  Section  5008,  he  acts  in  a  representative  capacity, 
and  the  suit  retains  that  character  through  all  stages  of  the 
litigation. 

2.  Costs  In  such  a  suit,  where  the  final  Judgment  Is  against  the  plaint- 

iff, are  properly  taxed  against  him,  but  upon  a  proper  showing 
he  may  without  doubt  require  those  whom  he  represented  to  con- 
tribute ratably  toward  payment  of  the  costs. 
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BlGOEB,  J. 

These  cases  are  submitted  upon  a  motion  of  the  plaintiff  to 
retax  the  costs.  I  will  not  attempt  to  state  in  detail  the  facts, 
but  only  my  conclusions.  After  a  careful  consideration  of  the 
argument  of  counsel  upon  both  sides,  and  the  authorities  cited, 
I  am  of  opinion  that  the  costs  in  this  case  are  properly  taxed 
against  the  plaintiff. 

The  question  seems  to  turn  upon  the  point  as  to  the  status  or 
capacity  of  one  who  sues  under  and  by  virtue  of  Section  5008  of 
the  Revised  Statutes,  which  authorizes  one  to  prosecute  for  the 
benefit  of  himself  and  others  when  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,  or  when  the  parties  are 
very  numerous  and  it  is  impracticable  to  bring  them  all  before 
the  court.  Where  one  brings  an  action  for  the  benefit  of  him- 
self and  others  by  virtue  of  that  section  of  the  Revised  Statutes, 
he  clearly  brings  it,  it  seems  to  me,  in  a  representative  capacity. 
Certainly,  if  he  does  not  appear  in  a  representative  capacity,  the 
provisions  of  this  statute  are  useless.  This  is  clearly  the  view 
of  the  Supreme  Court  as  stated  in  the  case  of  Quinlen  v.  Myers, 
29  O.  S.,  500,  where  it  is  said  in  the  opinion  at  page  510  that 
in  the  absence  of  this  statutory  provision,  however,  upon  gen- 
eral principles,  if  the  party  named  as  plaintiff  sues  in  behalf 
of  himself  and  others,  and  fails  in  his  suit,  those  whom  he  rep- 
resents must  also  fail,  for  the  rights  of  those  represented  can 
not  rise  higher  than  those  of  the  party  named  as  plaintiff.  The 
action  being  brought  by  Britton  in  this  representative  capacity, 
in  my  opinion,  he  continues  acting  in  this  representative  ca- 
pacity until  the  end  of  the  litigation,  and  at  all  stages  repre- 
sented those  for  whose  interest  the  suit  was  brought,  and  that 
when  he  was  served  and  brought  into  the  Supreme  Court  by 
the  proceeding  in  error,  that  he  was  brought  in  in  his  repre- 
sentative capacity  and  that  all  for  whom  the  action  was  brought 
were  represented  there  through  him.  James  S.  Britton  was 
the  plaintiff  in  the  case  below.  James  S.  Britton  was  made 
defendant  in  the  action  on  error.  True,  in  his  petition  he 
stated  he  represented  himself  and  others,  and  that  record 
was  before  the  Supreme  Court  on  error.    It  certainly  could  not 
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have  been  intended  by  the  Legislature  that  where  the  parties 
interested  were  so  numerous  that  it  was  impracticable  to  bring 
them  all  before  the  court  and  one  was  permitted  to  sue  on  behalf 
of  all,  that  when  the  judgment  is  obtained  by  the  party  plaint- 
ifE,  that  the  other  party  can  not  prosecute  error  without  doing 
that  which  is  impracticable,  to-wit,  bringing  them  all  into  court. 
The  law  will  not  require  of  a  defendant  to  do  what  is  imprac- 
ticable where  it  relieves  the  plaintiflE.  Nor  do  I  think  the  fact 
that  the  court  required  the  plaintiff  to  state  whom  he  represented 
had  any  effect  to  change  the  nature  of  the  proceeding.  Britton 
still  continued  to  act  in  a  representative  capacity,  nor  is  the 
particular  form  of  the  judgment  in  the  circuit  court  as  being 
plural  instead  of  singular  in  one  case,  in  my  opinion,  determ- 
inative of  this  question.  The  judgment  would  have  inured  to 
the  benefit  of  all  if  it  had  not  been  reversed  in  the  Supreme 
Court,  but  being  reversed  by  the  Supreme  Court,  in  my  opin- 
ion it  had  the  effect  of  reversing  the  entire  judgment  of  the 
court  below,  and  that  all  whom  the  plaintiff  represented  were 
alike  affected  by  the  judgment  of  reversal.  The  only  party  be- 
fore the  court,  in  my  opinion,  against  whom  judgment  for  costs 
could  be  entered  is  the  plaintiff,  Britton,  the  defendant  in  error 
in  the  Supreme  Court.  I  have  no  doubt' that,  upon  a  proper 
showing,  Britton  may  require  those  whom  he  represented 
to  contribute  ratably  to  the  costs  of  the  suit.  But  I  believe  the 
costs  are  rightly  taxed  against  the  plaintiff,  Britton,  in  pur- 
suance of  the  judgment  of  the  Supreme  Court. 

C  T,  Clark,  for  plaintiff. 

E,  L.  Taylor,  Prosecuting  Attorney,  for  defendant. 
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RIGHT  TO  LAY  STREET  RAILWAY  TRACK  AGAINST 
O&IRCTION  OF  ABUTTING  OWNER. 

[Common   Pleas   Court  of  Allen   County.] 

Ireton  Brothers  &  Eckenberg  v.  The  Ft.  Wayne,  Van 

Wert  &  Lima  Traction  Co.  et  al. 

Decided,  June,  1904. 

Btreet  Railways — Orant  by  Council  of  Right  to  Construct — Abutting 
Warehousemenr-^an  Not  Complain  of  Obstruction  of  Ingress  and 
Egress — Where  Grade  of  Street  is  Not  CJianged— Change  of  Route — 
Rights  of  Abutting  Oumer  and  of  the  Public — Street  Railway  Not 
an  Additional  Servitude — Consents — Injunction. 

1.  The  owners  of  lots  abutting  upon  a  street  in  a  municipality  hold 

them  subject  to  the  right  of  the  public  to  use  the  street  for  street 
puri>oses,  of  which  the  construction  and  operation  of  a  street 
railway  is  one,  and  unless  there  is  a  change  of  grade  or  some 
unnecessary  interference  with  an  abutter's  easement,  he  can  not 
complain  when  council  has  authorized  the  construction;  and  if 
from  the  peculiar  nature  of  his  business  his  trade  is  impaired 
or  his  property  rendered  less  desirable,  this  is  damnum  absque 
injuria^ 

2.  A  departure  from  the  established  route  of  a  street  railway,  by  run- 

ning over  private  right  of  way  to  avoid  sharp  curves,  is  not  fraud 
per  se  against  abutting  property  owners,  whose  consents  were 
secured  with  the  understanding  th&t  the  line  would  follow  the 
route  specified.  The  right  to  complain  of  such  change  is  in  the 
public  and  not  in  the  abutter,  unless  there  has  been  fraud  in 
obtaining  his  consent. 

3.  The  presumption   is  that  council  granted  the  right  to  build  the 

road  after  being  satisfied  that  the  requisite  consents  had  been 
given,  and  the  burden  of  proof  is  upon  one  asserting  the  contrary. 

4.  The  owner  of  a  life  estate  is  the  owner  of  a  freehold  interest,  not- 

withstanding her  life  estate  is  coupled  with  a  conditional  defeas- 
ance, and  a  consent  from  such  owner  to  the  building  of  a  street 
railway  is  a  valid  consent. 

IVIathers,  J. 

Ruling  on  motion  to  dissolve  temporary  injunction. 

The  gist  of  the  complaint  in  this  case  is  that  the  defendants 
are  constructing  a. street  railroad  in  and  along  Second  street  in 
the  village  of  Delphos,  Ohio,  under  an  ordinance  which  they 
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claim  is  invalid  because  the  owners  of  a  majority  of  the  feet 
front  abutting  upon  said  Second  street  did  not,  in  writing,  con- 
sent to  the  passage  of  the  granting  ordinance  prior  to  its  pass- 
age, and  because  the  construction  of  said  railroad  along  said 
Second  street  in  front  of  the  plantiffs'  premises  which  abut 
thereon  will  greaty  injure  their  means  of  ingress  and  egress  and 
interfere  with  their  use  and  occupation  of  said  premises  for 
the  purposes  of  their  business  as  warehouse  and  elevator  men, 
in  this  respect  injuriously  affecting  them  differently  from  the 
manner  in  which  the  remainder  of  the  lots  abutting  upon  said 
street  will  be  affected  by  the  construction  and  operation  of  said 
railroad. 

A  temporary  injunction  was  allowed  by  the  Probate  Court 
of  Allen  County,  preventing  the  defendants  from  prosecuting 
the  work  until  a  final  hearing  of  this  action  or  the  further  order 
of  the  court.  Subsequently  the  defendant  moved  this  court  to 
vacate  said  injunction  and  the  matter  was  heard  upon  the  evi- 
dence and  argument  of  counsel,  and  is  for  determination  on 
such  motion. 

It  appears  from  the  evidence  and  the  admissions  of  the  par- 
ties during  the  hearing  that  the  council  of  the  village  of  Del- 
phos  established  a  street  railroad  route  in  said  village  commenc- 
ing in  Monroe  street  north  of  the  Pennsylvania  tracks,  running 
thence  to  Second  street,  thence  along  Second  to  State  street, 
thence  along  State  street  to  Ohio  street,  thence  along  Ohio  street 
to  the  west  corporation  line  of  the  village;  that  the  consents 
of  certain  property  holders  owning  property  abutting  upon  said 
route  were  presented  to  the  council  and  the  council  subsequently, 
after  taking  the  steps  required  by  law  as  to  advertising  and 
bidding,  granted  to  the  defendant  traction  company  the  right 
to  construct,  maintain  and  operate  a  street  railroad  along  said 
route ;  that  the  provision  of  said  ordinance  fixing  the  time  within 
which  said  railroad  must  be  constructed  and  in  operation,  has 
been  extended  from  time  to  time  until  October  1,  1904 ;  that  the 
defendant  traction  company  has  entered  upon  and  is  proceeding 
to  construct  said  railroad  over  a  part  of  said  established  route, 
viz.,  from  Douglas  street  through  Second  street  to  State  street 
and  at  the  former  point  that  it  departs  from  said  route  and  runs 
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over  private  right  of  way  to  the  corporation  line,  and  at  the 
latter  point  it  continues  on  westwardly  with  its  track  through 
that  part  of  Second  street  west  of  State  which  has  been  opened 
to  the  public,  and  beyond  that  on  private  right  of  way;  that 
where  the  proposed  railroad  passes  the  premises  of  the  plaintiff 
in  Second  street  its  track  is  to  be  in  the  center  of  the  street  and 
the  rails  on  a  level  with  the  surface  thereof,  and  that  the  said 
street  at  that  point  is  72  feet  wide. 

It  is  claimed  by  the  plaintiffs  that  their  right  of  ingress  and 
egress  to  and  from  said  lot  will  be  materially  injured  by  the 
construction  and  operation  of  the  road,  and  that  by  reason  of 
such  construction  and  operation  it  will  be  less  convenient  for 
farmers  and  others  having  grain  to  deliver  and  occasion  to  do 
business  with  the  plaintiffs,  to  reach  the  warehouse  of  the  plaint- 
iffs located  on  the  premises  in  question,  and  that  the  cperation 
of  a  street  railway  through  said  street  will  deter  many  of  them 
from  dealing  with  the  plaintiffs,  especially  in  view  of  the  fact 
that  Second  street  furnishes  the  only  means  of  access  to  said 
premises  because  of  certain  steam  railroad  tracks  in  the  street 
immediately  east  of  said  premises.  Aside  from  the  averment  as 
to  injury  to  the  ingress  and  egress  the  petition  states  no  facts 
showing  how  the  plaintiffs'  easement  in  said  street  and  their 
business  will  be  injured  by  the  proposed  railroad,  and  the  plaint- 
iffs admit  that  there  is  no  change  of  grade  contemplated  by  rea- 
son of  the  construction  of  the  road,  and  that  their  ingress  and 
egress  will  not  be  affected  except  in  so  far  as  the  presence  of  a 
street  car  passing  along  in  front  of  their  premises  would  make 
it  impracticable,  for  the  time  being,  for  any  one  to  cross  the 
track.  In  other  words,  it  is  not  claimed  that  the  ingress  and 
egress  are  affected  in  any  manner  differently  from  the  way  in 
which  the  ingress  and  egress  to  and  from  every  other  lot  abut- 
ting upon  Second  street  will  be  affected,  and  the  plaintiffs  base 
their  claim  of  special  injury  upon  the  character  of  the  business 
they  are  carrying  on  upon  said  premises  and  their  apprehended 
loss  of  patronage  by  reason  of  the  disinclination  of  farmers  and 
others  to  drive  up  to  and  upon  their  premises  over  said  street 
when  there  is  a  likelihood  of  a  street  car  passing  along  the  track 
of  the  defendant  company  in  the  street. 
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It  is  well  settled  in  this  state  that  a  street  railroad  in  a  mu- 
nicipal street  is  not  an  additional  servitude,  and  it  is  evident, 
from  plaintiffs'  ofEer  of  evidence  on  that  point,  that  no  addi- 
tional burden  in  this  case  can  be  shown.  The  owners  of  lots 
abutting  upon  a  street  in  a  municipality,  hold  them  subject  to 
the  right  of  the  public  to  use  the  street  for  street  purposes,  of 
which  the  construction  and  operation  of  a  street  railroad  is 
one,  and  unless  a  change  of  grade  is  involved  in  the  construction 
of  such  a  railroad,  or  some  unnecessary  interference  with  the 
abutter's  easement  in  a  street  is  caused  by  its  construction,  he 
has  no  right  to  complain  when  the  council,  which  has  the  care, 
supervision  and  control  of  the  streets,  exercises  the  power  which 
the  Legislature  has  conferred  upon  it,  to  authorize  such  im- 
proved method  of  travel  upon  the  higLivay.  If,  as  a  matter 
of  fact,  by  reason  of  the  peculiar  business  of  the  abutter,  his 
trade  is  impaired,  or  the  abutting  property  is  not  so  desirable  by 
reason  of  the  added  noise  or  in  some  other  particular,  this  is 
damnum  absque  injuria. 

No  proof  was  received  as  to  alleged  injuries  to  the  paintiffs' 
lot  for  the  reasons  above  stated,  and  the  court  is  of  the  opinion 
that  there  is  no  equity  in  plaintiffs'  claim  in  this  behalf. 

Coming  now  to  consider  the  real  point  involved  in  this  motion, 
it  may  be  premised  that  the  plaintiffs  predicate  their  right  to 
the  relief  demanded  upon  their  proprietary  interest  in  a  lot 
abutting  upon  Second  street,  and  they  do  not  sue  as  tax-payers 
in  behalf  of  the  city,  seeking  to  enforce  any  right  that  the  public 
may  have  by  reason  of  a  violation  of  the  law  or  an  ordinance 
by  the  defendants.  While  undoubtedly  the  owner  of  land  abut- 
ting on  a  street  or  part  of  a  street  along  which  it  is  proposed  to 
construct  a  street  railroad  has  the  right  to  complain  and  enjoin 
constructon  if  the  owners  of  a  majority  of  the  foot  frontage 
on  that  street  or  part  of  street  have  not  consented  in  the  mode 
prescribed  by  statute,  yet  if  they  have  so  consented,  then  the 
personal  privilege  of  the  abutter  to  object  is  gone.  Thereafter — 
if  the  requisite  number  of  consents  have  been  obtained  and  a 
granting  ordinance  passed — if  the  grantee  fail  to  conform  to 
the  stipulations  of  the  grant  as  to  the  route,  the  public  and  not 
an  abutting  property  owner  is  the  real  party  in  interest  (Ciw. 
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SL  B.  B.  Co.  V.  Smith  et  al,  29  O.  S.,  291).  As  the  owners  of 
a  majority  of  the  frontage  on  each  separate  street  or  part  of 
street  along  which  it  is  proposed  to  build  a  street  railroad  must 
have  consented  in  writing  to  the  construction  thereon  of  the 
road  {Cable  Bailway  v.  Near,  54  O.  S.,  153),  any  abutter  thereon 
may  raise  the  question  as  to  the  want  of  such  majority,  and 
if  he  establish  a  lack  thereof,  is  entitled — if  he  have  not  him- 
self consented — ^to  have  the  construction  enjoined.  But  this  is 
the  extent  of  his  right  as  an  abutter  {San  Fleet  v.  Toledo,  10  C. 
C,  460-475;  Raynolds  v.  Cleveland,  2  C.  C— N.  S.,  139-153). 

It  is  quite  true  that  a  departure  from  the  route  may  work  a 
fraud  upon  an  abutter  who  has  consented  to  the  construction 
of  a  railroad  upon  an  established  route,  and  it  has  been  held 
{Near  v.  Mt.  Avhum  Cable  Bailway  Co.f  Hanna  v.  the  same, 
29  Bulletin,  171;  ako  People  v.  Smith,  45  N.  Y.,  772-785)  that 
a  consent  as  to  one  route  is  not  a  consent  for  another  and  differ- 
ent one,  going  in  a  different  direction.    The  extent  of  the  pro- 
posed route  in  a  municipality  may  have  been  a  moving  con- 
sideration in  inducing  an  abutter  to  consent,  but  it  is  equally 
true  that  it  may  not  have  been  a  moving  consideration.    In  the 
case  reported  in  the  Bulletin,  supra,  the  street  railroad  in  ques- 
tion was  a  purely  municipal  street  railroad,  lying  wholly  within 
the  city.    Looking  at  the  real  situation  in  the  case  at  bar  it  can 
very  readily  be  understood  how  an  abutter  might  and  probably 
would  be  indifferent  to  the  route  within  the  municipality,  for 
while  technically  the  defendant's  line  inside  the  village  is  a 
municipal  street  railway,  yet  practically  and  as  a  matter  of 
common  knowledge,  intention  and  convenience,  it  is  an  inter- 
urban  railway,  intended  by  its  promoters  to  carry  passengers, 
express  matter,  etc.,  from  and  to  Ft.  Wayne  and  Lima  and 
points  between,  and  the  departure  from  the  route  established 
by  ordinance  is  not  in  a  different  general  direction  from  that 
of  the  route  prescribed.    In  circumstances  such  as  these  in  the 
case  at  bar,  where  the  line  is  established  for  its  principal  length 
through  a  long  street  crossing  the  village  and  occupies  that 
street,  as  far  as  included  in  the  established  route,  except  for  one 
square,  the  court  will  not  say  that,  as  a  matter  of  law,  a  de- 
parture from  the  established  route  by  the  running  over  private 
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right  of  way  to  avoid  sharp  curves,  which  are  always  dangerous 
to  passengers  and  expensive  to  operate,  is  a  fraud  per  se.  Fraud 
is  never  presumed,  and  in  the  absence  of  averment  and  proof 
of  fraud  in  this  particular  the  court  can  not  reach  the  con- 
clusion, as  a  matter  of  law,  that  the  consents  obtained  for  the 
railroad  on  the  route  described  in  the  ordinance  would  not 
have  been  given  had  it  been  known  that  the  traction  company 
did  not  intend,  for  its  main  line  at  least,  to  construct  a  railroad 
over  the  entire  route.  The  route  as  established  by  the  council 
may  yet  be  built  over,  because  the  traction  company  has  not 
yet  completed  its  road,  and  the  time  within  which  it  may  do 
so  has  not  expired.  The  court  can  not  say  that  the  mere  fact 
that  it  has  as  yet  only  occupied  a  portion  of  the  route  with  its 
track,  using  private  right  of  way  for  another  portion,  is  an 
abandonment  of  the  portions  of  the  route  not  yet  occupied. 
Until  the  time  within  which  the  traction  company  has  to  com- 
plete a  railroad  over  said  route  has  expired,  the  traction  company 
may  build  a  track  over  the  as  yet  unused  streets,  and  if  it  shall 
fail  to  do  so,  it  will  be  time  enough  then  to  complain  of  the 
failure. 

It  is  doubtless  true  that  the  statutes  contemplate  a  municipal 
street  railroad  as  an  entirety,  and  when  a  street  railroad  route 
is  established  it  is  reasonable  to  infer  that  the  abutters  upon  the 
line  of  the  proposed  road  have  in  mind,  when  they  give  their 
consent,  a  railroad  upon  the  established  route.  Unquestionably 
the  length  and  character  of  the  route  may  affect  the  number 
and  the  character  of  bidders  and  the  price  which  they  will  offer 
to  carry  passengers  over  such  route.  So  far,  however,  as  any 
of  these  considerations  are  concerned,  except  the  question  of 
consent,  they  are  wholly  matters  of  public  and  not  private  con- 
cern, and  unless,  as  it  has  been  already  said,  a  departure  from 
an  established  route  or  a  failure  to  build  over  the  entire  length 
thereof  is  alleged  and  proved  to  have  worked  a  fraud  upon  a 
consenting  abutter,  such  abutter  can  not  complain  and  neither 
can  one  who  has  not  consented,  because  the  consenting  abutter 
may  elect  to  waive  his  right  to  object,  the  right  to  consent  or 
not  being  purely  a  personal  one  with  him.  As  supporting  this 
proposition,  as  well  as  some  others  involved  in  this  controversy, 
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the  case  of  Olidden  et  al  v.  Cincinnati,  30  Bulletin,  213,  is  in- 
structive. Among  other  things  it  is  held  in  that  case  that  **an 
abutting  owner,  as  such,  can  not  complain  of  defects  in  the 
grant  other  than  that  of  the  absence  of  the  required  consents  of 
abutting  owners,  and  abutting  owners  of  property  upon  one 
street  are,  as  a  general  rule,  restricted  in  their  complaint  as  to 
the  absence  of  consents  to  the  street  upon  which  their  property 
abuts. ' '  It  will  be  seen  from  this  case,  as  well  as  all  others  cited 
on  the  subject  and  from  the  statutes  themselves  governing  street 
railroads  in  municipalities,  that  the  theory  of  the  law  is  that  the 
sovereign  powei:  of  the  state  is  the  owner  of  the  easement  for 
public  travel  in  every  public  highway  in  the  state  and  that  it 
is  only  as  a  matter  of  grace  that  it  permits  a  person  owning 
land  abutting  upon  such  highway  to  have  any  voice  in  determ- 
ining its  use  in  the  improved  method  of  transportation  by  rail 
thereon.  The  Legislature  has  seen  fit  to  permit  the  owners  of  a 
majority  of  the  frontage  on  any  street  in  a  municipality  to 
determine  whether  or  not  they  will  consent  to  such  improved 
use,  and  from  the  statutes  and  decisions  it  seems  clear  that  the 
abutters  on  each  separate  street  form  a  class  by  themselves.  It 
follows  that  if  the  majority  of  such  class  have  consented  to  the 
construction  and  operation  of  a  street  railroad,  so  far  as  their 
property  is  concerned,  they  have  no  right  as  such  abutters  to 
complain  of  a  failure  to  utilize  a  grant  over  other  streets  on 
the  same  route.  As  was  said  before,  the  right  to  complain  is 
in  the  public  and  not  in  the  abutter,  except,  of  course,  where 
there  has  been  fraud  in  obtaining  his  consent. 
In  Joyce  on  Electric  Law,  Section  362,  it  is  said : 

"If  the  designation  of  a  route  has  been  obtained  the  con- 
struction of  an  electric  line  must  be  in  compliance  therewith, 
and  the  location  of  a  line  in  a  street,  which  is  not  a  part  of  the 
route  designated,  will  be  treated  as  a  trespass  ajjrainst  the  abut- 
ting owner  holding  the  fee  to  the  street''  (Canastota  Knife 
Co.  V.  Newington  Tramivay  Co.,  69  Conn.,  146;  Rickets  v.  Bir- 
mingham Street  Railway  Co.,  85  Ala.,  600). 

And  in  Glidden  v.  Cincinnati,  supra,  it  was  held  that — 

**A  tax-payer,  as  such,  can  not  institute  proceedings  to  have  a 
street  railway  grant  declared  void  because  of  the  absence  of 
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the  necessary  consents  of  the  abutting  property  owners.     Such 
an  action  can  only  be  brought  by  an  abutting  owner." 

It  is  clear  from  these  cases  and  those  heretofore  cited,  as  well 
as  from  that  of  Raynolds  v.  Cleveland,  supra,  that  there  is  a 
marked  distinction  between  the  rights  of  an  abutting  owner 
and  those  of  the  public,  and  that  the  former,  as  such,  can  com- 
plain only  of  a  lack  of  consents  on  his  particular  street,  while 
other  questions  as  to  the  performance  of  the  conditions  of  the 
grant  are  matters  of  public  concern,  and,  consequently,  can  only 
be  taken  advantage  of  by  the  public.  Wright  v.  Milwaukee  Elec- 
tric Railway  &  Light  Co.,  95  Wis.,  29,  s.  c,  60  Am.  St.  Rep.,  74 ; 
and  Milwaukee  Electric  Railway  &  Light  Co.  v.  Milwaukee,  95 
Wis.,  39,  s.  c,  60  Am.  St.  Rep.,  81. 

This  being  true,  then  the  fact  that  the  defendant  traction 
company  has  so  far  failed  to  complete  its  track  over  the  route 
established  by  the  ordinance,  and  that  it  occupies  a  portion  of 
Second  street  west  of  State  not  included  in  the  established  route, 
affords  no  basis  for  the  relief  of  plaintiffs  in  the  present  action. 

It  appears  that  the  traction  company  has  no  right  whatever 
in  Second  street  west  of  State.  That  portion  of  Second  street  is 
no  part  of  the  established  route,  and  the  presence  of  the  track 
of  the  defendant  in  that  part  of  Second  street,  while  it  may  be 
a  nuisance,  can  not  be  complained  of  by  the  plaintiff  in  this 
action.  He  has  no  interest  in  that  situation.  It  is  a  matter 
between  the  traction  company  and  the  owners  of  lots  abutting 
on  that  portion  of  Second  street,  or  between  the  traction  com- 
pany and  the  public  at  large,  as  represented  by  the  city.  Doubt- 
less the  council  might  take  some  action  to  enjoin  the  continuance 
of  the  nuisance,  or  if  it  failed  to  do  so,  the  provisions  of 
Sections  1777-1778  are  broad  enough  to  authorize  the  city  so- 
licitor to  apply  for  a  mandamus  to  compel  the  performance  of 
the  duty  of  the  council  to  keep  the  streets  open  and  free  from 
nuisance,  or,  if  the  city  solicitor  should  fail  to  bring  such  ac- 
tion, a  tax-payer  might  do  so;  but  the  plaintiffs  in  this  action 
do  not  sue  as  tax-payers,  but  predicate  their  right  to  relief 
solely  upon  their  proprietary  interest  as  abutters  on  Second 
street. 

It  follows  from  the  foregoing  that  that  portion  of  Second 
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Street  occupied  by  the  defendant's  track  lying  west  of  State 
street  can  not  be  counted  when  it  comes  to  ascertaining  if  the 
defendant  traction  company  had  a  majority  of  consents  on 
Second  street 

It  was  agreed  during  the  hearing  that  the  total  frontage 
from  State  to  Douglas  was  7085.5  and  the  total  frontage  from 
Douglass  to  Monroe  was  576  feet.  The  sum  of  these,  to-wit, 
7661.5  feet,  is  the  total  frontage  on  Second  street  on  the  route 
authorized  as  street  railroad  route  No.  1.  It  seems  that  the  con- 
sents obtained  by  the  traction  company  on  State  street,  along 
the  established  route,  foot  up  to  4270  feet.  This  includes  66 
feet  for  J.  C.  Jettinghoff,  132  feet  for  Mrs.  ShafiPer,- 103  feet  for 
Mrs.  Flashpoehler,  71  feet  signed  for  by  P.  X.  Linderman,  66 
feet  for  Mrs.  Hughes,  88  feet  counted  by  the  village  council, 
though  no  name  is  given  for  it,  and  264  feet  of  city  property. 
The  statute  requiring  the  consents  of  the  property  owners 
abutting  on  the  street  to  have  been  given  in  writing  prior  to 
the  time  the  granting  ordinance  was  passed,  if  the  council  shall 
have  acted  aflSrmatively  and  made  a  grant,  the  presumption  of 
law  is  that  they  acted  after  being  satisfied  that  the  requisite 
consents  had  been  given,  and  the  burden  of  proof  is  upon  the 
person  asserting  the  contrary.  The  statute  does  not  require  that 
these  consents  shall  be  entered  upon  the  records  of  the  coun- 
cil, so  that  the  record  of  the  consents,  not  being  required  by 
law,  is  not  evidence  on  that  proposition.  The  fact  of  consent 
may  have  been  shown  aliunde.  As  to  the  88  feet  above  referred 
to,  the  ownership  of  which  is  not  shown  by  the  certified  copy 
of  the  record,  and  which  appears  therein  after  a  dash,  it  ought 
to  be  counted  as  the  council  counted  it  for  the  reason  that  plaint- 
iffs introduced  no  evidence  to  show  that  the  written  consent  of 
the  owner  thereof  was  not  produced  to  council  prior  to  the  grant. 
For  reasons  already  stated  in  the  presence  of  counsel  for  both 
parties,  the  court  is  of  the  opinion  that  the  city  property  abut- 
ting upon  Second  street  may  be  counted,  as  the  passage  of  the 
ordinance,  in  view  of  the  facts,  implies  that  the  owner  of  the 
legal  title  thereto  consented. 

The  court  is  of  the  opinion  that  Mrs.  Shaffer,  being  the  owner 
of  a  life  estate  in  the  132  feet,  and  who  consented  to  the  con- 
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struction  of  the  road,  had  the  power  to  consent  for  that  num- 
ber of  feet,  notwithstandng  the  fact  that  her  life  estate  is  coup- 
led with  a  conditional  defeasance.  Until  the  happening  of  the 
contingency  which  defeats  her  interest  she  is  still  the  owner  of 
a  freehold  interest  in  the  lot.  The  same  character  of  title  to  the 
66  feet  counted  in  the  name  of  Mrs.  Hughes  authorized  the 
council  to  consider  her  as  properly  consenting  for  that  number 
of  feet.  The  court  is  inclined  to  the  opinion  that  she,  by  reason 
of  the  rule  in  Shelly 's  case,  is  the  owner  of  the  fee,  though 
this  point  is  not  here  decided  because  its  decision  is  immaterial 
in  view  of  the  fact  that  the  law  seems  to  be  that  the  owner  of 
the  freehold 'interest,  such  as  a  life  estate,  has  the  power  to  con- 
sent (Rapp  V.  Cincinnati  et  al,  12  Bull.,  119).  In  the  case  of 
Mrs.  Plashpoehler,  it  appears  from  the  evidence  that  her  agent, 
Mr.  Lang,  signed  for  66  feet;  that  he  immediately  thereafter 
communicated  that  fact  to  her,  and  that  she  consented  in  writing 
to  the  construction  of  the  road  in  front  of  all  of  her  premises 
abutting  upon  Second  street,  132  feet  instead  of  66,  and  that 
she  so  consented  prior  to  the  passage  of  the  granting  ordinance 
which. was  not  passed  until  some  two  or  three  months  after 
the  matter  was  called  to  her  attention  in  the  manner  indicated. 
On  the  authority  of  Simmons  v.  Toledo,  8  C/  C,  535,  the  66  feet 
signed  for  by  J.  C.  Jettinghoff  can  not  be  counted,  as  it  appears 
from  the  evidence  that  the  owner  of  the  land,  Jettinghoff 's  wife, 
neither  at  the  time  he  signed,  nor  subsequently,  has  actually 
consented.  As  to  the  66  feet  signed  for  by  F.  X.  Lindermann 
as  agent,  it  does  not  appear  that  he  was  the  owner  of  the  land 
nor  that  the  owner  authorized  him  to  sign,  and  consequently  it 
can  not  be  counted.  These  last  two  items,  therefore,  aggregating 
in  frontage  132  feet,  must  be  deducted  from  the  total  frontage 
consented  to  as  above  indicated,  to-wit,  4270  feet,  leaving  4138 
feet  of  frontage  along  the  route  in  Second  street,  the  owners  of 
which  have  consented.  One-half  of  the  total  frontage  on  that 
street  is  3830.75  feet,  leaving  a  majority  in  favor  of  the  con- 
struction of  the  railway  in  that  street  of  301.25  feet. 

The  injunction  heretofore  allowed  is  dissolved. 

n.  L.  Reeve,  for  plaintiffs. 

^Cable  <&  Parmenter,  for  defendants. 


NISI  PRIUS  REPORTS— NEW  SERIES.  327 

19(H.]  Burgess  v.  Sullivant. 


NO  AUTHORITY  FOIL  A  R£CE1VER  IN  A  WILL  CASE. 

[Common  Pleas  Court  of  Franklin  County.] 

Burgess  v.  Sullivant. 

Decided,  June  10.  1904. 

Will — Nature  of  Suit  to  Contest — Court  Exercises  Probate  Jurisdiction 
— And  Can  Not  Ascertain  or  Enforce  Rights  of  Property— Or  Ap- 
point a  Receiver  Therefor — Which  Must  he  Administered  by  the 
Executor, 

In  a  will  contest  the  court  can  not,  by  the  appointment  of  a  receiver, 
draw  to  itself  Jurisdiction  over  real  estate  specially  devised 
under  the  will;  nor  can  the  plaintiff,  by  any  process  that  can  be 
issued  to  enforce  the  judgment,  obtain  possession  of  the  property, 
regardlesd  of  the  right  of  the  executor  to  duly  and  legally 
administer  and  distribute  the  estate  in  accordance  with  the  pro- 
visions of  the  will  or  of  the  law. 

Bigger,  J. 

The  defendants  have,  by  motion,  asked  for  the  appointment 
of  a  receiver.  The  action  is  a  statutory  action  to  test  the  val- 
idity of  a  will.  The  contestant  claims  the  court  is  v/ithout 
power  in  such  case  to  appoint  a  receiver. 

In  view  of  the  nature  of  the  action  and  of  the  authorities 
upon  the  subject,  I  am  of  opinion  the  contention  of  the  con- 
testant in  this  respect  is  correct.  In  my  opinion,  in  an  action 
of  this  sort,  the  court  has  no  jurisdiction  over  the  real  estate 
of  the  decedent  which  is  specifically  devised  by  the  will.  As 
to  such  real  estate,  the  devisees  are  entitled  to  the  possession. 
The  contestants  have  not  even  color  of  title  to  its  possession. 
The  only  issue  to  be  tried  in  a  will  contest  is  whether  the  paper 
is  the  last  will  and  testament  of  the  deceased. 

The  Supreme  Court  of  this  state  in  Mears  v.  Mears  et  al,  15 
Ohio  State,  90,  decided  that-^ 

'*In  the  trial  of  an  issue  made  up  to  determine  the  validity 
of  a  will  under  Sections  20  and  21  of  the  Wills  Act,  the  court 
exercises  the  powers  and  jurisdiction  of  a  court  of  probate. 
On  such  trial  it  is  not  the  duty  of  the  court  to  ^ive  construc- 
tion to  the  provisions  of  the  will  or  to  pass  upon  the  validity  or 
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invalidity  of   the   doubtful   legacies  or  bequests  therein   con- 
tained. ' ' 

In  the  opinion  it  is  said,  on  page  96,  that  'Hhe  jurisdiction 
exercised  in  all  such  cases  by  the  court  and  jury  is  virtually 
that  of  a  court  of  probate"  (citing  cases). 

The  language  of  Baldwin,  Judge,  in  Coalters,  ex.,  et  al,  v. 
Bryan  et  al,  1st  Gralton,  76,  is  quoted  as  follows : 


''The  jurisdiction  of  a  court  of  probate  differs  from  that  of 
other  civil  tribunals  in  this,  that  its  province  is  not  to  ascertain 
and  enforce  the  rights  of  property,  but  to  establish,  preserve 
and  perpetuate  some  important  muniment  of  title." 

In  such  case,  therefore,  I  am  of  opinion  that  it  is  not  within 
the  jurisdiction  of  the  court  to  determine  questions  of  prop- 
erty right,  but  that  the  court's  jurisdiction  is  confined  and  the 
scope  of  its  jurisdiction  in  such  cases  is  limited  to  a  determina- 
tion of  the  single  question  of  the  validity  or  invalidity  of  the 
will,  and  that,  as  the  court  can  make  no  order  ascertaining  or 
enforcing  rights  of  property,  that  the  court  can  not,  by  the 
appointment  of  a  receiver,  draw  to  itself  jurisdiction  over  the 
real  estate  specifically  devised  by  the  will. 

A  receiver  is  defined  by  Beach  as  **a  ministerial  officer  of  a 
court  of  chancery,  appointed  as  an  indifferent  person  between 
the  parties  to  a  suit,  to  take  possession  of  and  preserve  pendente 
lite  the  fund  or  property  in  litigation,  when  it  does  not  seem 
equitable  to  the  court  that  either  party  should  have  possession 
or  control  of  it."  Where  there  is  no  fund  or  property  in  dis- 
pute, there  is  no  occasion  for  the  appointment  of  a  receiver. 
After  the  probate  of  a  will  the  devisees  are  entitled  to  the  pos- 
session of  the  property.  In  this  contest  no  person  makes  any 
claim  to  its  possession  as  against  the  devisees.  Upon  what  prin- 
ciple, therefore,  is  the  court  authorized  to  take  possession  of 
this  real  estate? 

The  only  case  which  appears  to  have  been  decided  in  this 
state  is  the  case  cited  in  the  20th  Circuit  Court,  229.  The  court 
there  held  that — 

*'A  court  of  equity  possesses  the  power,  independent  of  stat- 
ute, to  appoint  a  receiver  to  preserve  property  pendente  lite,  but 
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such  power  can  be  exercised  only  where  the  property  is  the  diret 
subject  of  the  action,  and  the  judgment  will  act  upon  the  spe- 
cific property,  and  when  there  is  no  person  who  is  at  the  time 
competent  to  hold  and  manage  it  during  the  judicial  proceed- 
ings. 

''While  the  judgment  in  such  an  action  is  conclusive  as  to  the 
title  of  real  and  personal  property  of  the  testator,  it  does  not 
deal  with  or  relate  to  the  possession  of  any  specific  property  of 
which  the  decedent  died  seized ;  and  the  plaintiff  can  not  under 
any  process  that  can  be  issued  to  enforce  the  judgment,  obtain 
possession  of  the  property  regardless  of  the  rights  of  the  exec- 
utor or  administratoir  to  duly  and  legally  administer  and  dis- 
tribute an  estate  according  to  the  provisions  of  the  will  or 
the  law." 

While  some  criticism  is  offered  to  this  decision  in  certain  re- 
spects, yet  it  seems  to  me  to  be  sound  upon  the  proposition  that 
the  court  is  not,  in  such  case,  dealing  with  the  property  and 
has  no  jurisdiction  over  the  specific  property,  and  that  it  is  not, 
therefore,  authorized  to  appoint  a  receiver  of  the  real  estate 
specifically  devised. 

In  addition  to  the  cases  which  have  been  cited,  I  call  atten- 
tion to  the  case  of  Schlect's  Appeal.  It  is  a  Pennsylvania  case, 
but  I  have  not  the  reference.    The  syllabus  is: 

''2d.  A  will  was  admitted  to  probate,  and  on  appeal  the  issue 
was  directed.  The  executors  were  also  devisees  and  in  possess- 
ion. Held  on  these  facts  that  a  bill  to  restrain  them  from  col- 
lecting rents  and  the  appointment  of  a  receiver  disclosed  no 
equity. 

**3d.  The  defendants  as  devisees  had  a  prima  facie  leoral 
right  to  the  rents,  and  being  in  possession  with  or  without  color 
of  title,  an  adverse  claimant  could  not  come  into  equity  and 
obtain  an  injunction  to  turn  them  out. 

**4th.  An  injunction  and  receiver  are  resorted  to  in  any  case 
only  to  preserve  in  statu  quo,  pending  a  contest 

**5th.  Where  a  mere  legal  right  is  in  dispute,  there  being 
no  privity  between  the  claimants,  and  in  the  absence  of  fraud, 
equity  will  not  interfere  at  the  instance  of  a  person  claiming 
real  property  under  a  legal  title  to  grant  a  receiver  against  par- 
ties in  possession." 

Judge  Sharswood,  in  the  opinion,  says — 

*'In  Carron  v.  Ferrin,  18  Law  Times  Rep.,  N.  S.,  806,  it  was 
said  that  where  a  mere  legal  right  is  in  dispute,  there  being 
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no  privity  between  the  different  claimants,  no  receiver  will  be 
appointed. ' ' 

Applying  that  principle,  the  court  held  there  was  no  case  for 
the  appointment  of  a  receiver. 

For  the  reasons  stated  I  am  of  opinion  that  in  a  will  contest 
the  court  can  not  draw  to  itself  jurisdiction  over  real  estate 
specifically  devised  by  the  will  by  the  appointment  of  a  receiver. 
The  application  must  be  denied. 

C.  C,  Williams,  for  plaintiff. 

E.  J.  Booth  and  J.  E.  Safer,  for  defendant. 


ASSESSMENTS  UNDER.  THE  ONE  MOLE  ROAD  LAW. 

[Common  Pleas  Court  of  Franklin  County.] 

Stephen  Monypeny  et  al  v.  The  Board  op  County  Commis- 
sioners ET  AL. 

Decided.  June  20,  1904. 

Roads — Limits  as  to  Assessment  at  Angle  in  Road — Improved  Under 
the  One  Mile  Laic — County  Commissioners — Power  of  to  Continid^ 
Special  Levy. 

1.  Where  a  free  turnpike  road,  improved  under  the  one  mile  assess- 

ment law,  makes  an  obtuse  angle,  the  proper  method  for  ascer- 
taining the  amount  of  property  assessable  at  the  angle,  is  to  pro- 
ject the  limit  lines  parallel  with  their  respective  sides  at  an  exact 
length  and  then  connect  the  two  points  by  a  line,  instead  of 
projecting  them  still  further  until  they  meet. 

2.  The  original  order  of  the  county  commissioners  fixing  a  road  levy, 

can  on  petition  be  amended  by  the  commissioners,  if  the  amend- 
ment is  made  in  time  to  permit  the  first  installment  thereof  to  be 
collected  in  due  course,  and  before  any  inconsistent  action  has 
been  taken  upon  the  first  levy. 

Dillon,  J. 

The  plaintiffs  seek  tp  be  relieved  from  a  special  road  tax 
which  was  first  levied  on  their  property  in  the  year  1891  for 
the  improvement  of  a  road  under  what  is  called  the  one  mile 
law. 

The  petition  for  the  road  was  filed  under  Section  4774  of  the 
Revised  Statutes  of  Ohio,  and  the  case  presents  two  points  for 
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decision.  The  first  point  raised  by  the  plaintiff  is  as  to  the 
manner  in  which  distance  shall  be  measured  for  the  purpose  of 
embracing  property  **  within  one  mile  on  each  side  of  a  free 
turnpike  road, ' '  as  provided  by  Section  4786,  R.  S.  0.,  in  a  case 
where  the  road  makes  a  turn  at  an  obtuse  angle.  In  the  case  at 
bar,  the  petitioner's  property  is  situated  at  a  point  in  the  road 
where  it  makes  almost  but  a  little  more  than  a  right  angle. 

The  plaintiff's  claim  is  that  the  expression  **on  each  side" 
precludes  and  exempts  property  at  the  comer  altogether,  al- 
though within  one  mile,  while  the  defendant's  contention  is 
that  the  one  mile  lines  should  follow  the  road  around  the  angle 
in  exactly  similar  shape  at  the  angle  point.  I  think  neither  con- 
tention is  strictly  correct. 

To  construe  Section  4786  in  the  most  natural  and  reasonable 
manner  consistent  with  its  manifest  purpose  must  necessarily 
lead  to  the  conclusion  that  its  provisions  do  not  contemplate 
application  only  to  improvement  of  or  laying  out  of  perfectly 
straight  roads,  nor  to  exempt  territory  at  each  of  the  bends  or 
angles  thereof.  I  readily  conclude  that  th6  line  of  the  one  mile 
limit  on  each  side  of  the  road  should  follow  the  bends  and  angles 
thereof,  and  not  be  broken  by  each  angle  or  bend,  leaving  ex- 
empt territory  until  a  point  one  mile  distant  at  exactly  right 
angles  wth  the  new  line  of  direction  be  reached. 

But  in  the  case  at  bar,  in  making  the  turn  at  this  angle,  the 
defendants  can  not  project  the  two  limit  lines  until  they  meet 
at  a  point,  because  this  point  and  considerable  of  the  territory 
embraced  in  the  angle  thereof  will  be  more  than  a  mile  distant. 
The  more  reasonable  plan  is  to  project  each  limit  line  parallel 
with  the  respective  sides  at  an  exact  length  and  then  connect  the 
two  points  by  a  line  instead  of  projecting  them  still  further 
until  they  meet.  I  do  not  find  anything  in  the  case  of  Lear  v. 
Halstead,  41  Ohio  St.,  566,  cited  by  counsel  to  be  inconsistent 
with  the  above  holding. 

The  second  point  relates  to  the  power  of  the  county  commis- 
sioners to  make  the  proposed  continuation  of  the  special  levy 
to  pay  for  said  road.  The  original  petition  for  the  road  asked 
for  a  levy  of  eight  mills  on  the  dollar  for  the  period  of  eight 
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years,  and  on  January  7,  1891,  the  commissioners  granted  this 
petition.  But  upon  a  second  petition  about  two  months  later, 
the  commissioners  amended  their  first  order,  and  made  the  rate 
ten  mills  for  ten  years.  Subsequently,  acting  under  Section 
4812  of  the  Revised  Statutes,  giving  the  right  to  them  to  con- 
tinue the  tax  ** originally  levied''  for  a  period  not  exceeding 
fifteen  years,  the  commissioners  continued  this  levy  of  ten  mills 
for  an  additional  period  of  eight  years. 

The  question  turns,  therefore,  as  to  whether  the  original  levy, 
as  that  term  is  used  under  Section  4812,  was  eight  mills  or  ten 
mills,  and  this  point  really  involves  the  question  as  to  whether 
or  not  the  county  commissioners,  before  finally  and  ultimately 
declaring  and  completing  the  first  levy,  had  the  power  to  amend 
the  same. 

I  hold  that  the  original  order  of  the  commissioners  for  eight 
mills  made  on  January  7,  1891,  could,  on  petition,  be  properly 
amended  by  the  commissioners  if  done  before  the.  levy  was  ac- 
tually in  process  of  collection  and  in  sufficient  time  for  the  first 
installment  thereof  to  be  collected  and  before  any  inconsistent 
action  had  been  taken  upon  the  first  levy.  In  this  case  the 
amendment  was  made  within  two  months  and  before  any  in- 
stallment had  actually  been  collected  or  was  in  process  of  col- 
lection under  the  first  order.  The  rescission  of  this  first  order 
and  the  making  of  the  new  order  two  months  later  were  proper 
functions  and  in  the  exercise  of  proper  powers  of  commission- 
ers. 

I  therefore  hold  the  original  levy  was  the  levy  actually  made 
and  continued  during  the  past  ten  years,  to-wit,  that  of  ten 
mills  as  provided  by  Section  4777. 

Judgment  accordingly. 

Arnold,  Martin  &  Irvine,  for  plaintiff.  , 

Taylor  &  Seymour,  for  defendant. 


^a 
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wax  CONSTRUED  BY  ASCERTAINING  INTENTION  OP 

TESTATOR^ 

[Common  Pleas  Court  of  Franklin  County.] 

Elmore  J.  Swebeb  v.  The  Trustees  op  the  Ohio  Wesleyan  | 

University  et  al. 

Decided,  July  16,  1904. 

Will — Intermediate  and  Vested  Estate — Words  of  Futurity  Importing 
Contingency — Title  of  Trustee  of  the  Intermediate  Estate — Deed 
Executed  After  Vesting  of  the  Estate  Conveys  Title — Free  from 
tTie  Lien  of  Executions  Levied  Prior  to  the  Vesting. 

Under  the  will  here  construed  the  homstead  of  the  testatrix  was  be-  . 
queathed  to  her  grandsons,  R  and  H,  with  the  provision  that  her 
executor  was  to  hold  this  particular  property  for  ten  years,  divid- 
ing the  net  income  between  the  gn^andsons,  or  their  lawful  children 
in  case  of  the  death  of  either  or  both  before  the  expiration  of  the 
ten  years,  said  property  at  the  end  of  ten  years  to  be  turned  over 
to  the  grandsons,  or  their  lawful  children  per  stirpes,  or  in  case 
of  the  death  of  either  of  the  grandsons  before  the  expiration  of 
the  ten  years  without  lawful  issue,  his  share  to  go  to  the  surviving 
grandson  and  his  heirs  forever. 

Held:  That  the  grandsons  did  not  take  a  vested  estate  in  this  prop- 
erty until  ten  years  after  the  death  of  the  testatrix;  and,  there- 
fore, a  deed  covering  the  interest  of  one  of  the  grandsons  in 
this  property,  executed  after  the  expiration  of  the  ten  years, 
passed  title  as  against  executions  levied  on  the  interest  of  this 
grandson  in  the  property  prior  to  the  vesting  of  title  in  him. 

Evans,  J. 

The  question  here  presented  is  whether  Burt  L.  Reese,  a 
devisee  under  the  will  of  Hulda  R.  Huffman,  deceased,  takes 
under  said  will  a  vested  estate  in  the  real  estate  in  question 
at  the  death  of  the  testatrix,  or  not  until  the  expiration  of 
ten  years  after  her  death.  It  involves  a  construction  of  said 
will,  and  especially  item  4  thereof.  In  item  2  of  said  will 
she  gives  absolutely  to  said  Burt  L.  Reese  certain  personal 
property.  In  item  3  she  directs  her  executor  to  cancel  and 
satisfy  all  mortgages  and  notes  held  by  her  against  Byron 
W.  Reese,  deceased,  the  father  of  Burt  L.  Reese,  and  to  deliver 
all  such,  when  canceled,  to  said  Burt  L.  Reese.  The  object, 
as  she  expresses,  is  to  give  and  bequeath  to  said  Burt  L.  Reese 
said  notes  and  mortgeges.     Item  4  of  said  will  is  as  follows: 
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**I  give,  devise  and  bequeath  to  my  said  grandson,  Burt  L. 
Reese,  and  to  my  grandson,  Walter  B.  Huffman,  share  and 
share  alike,  my  home  property  situated  on  the  southwest  cor- 
ner of  Lexington  avenue  and  Mount  Vernon  avenue,  in  the 
following  manner,  to-wit:  My  executor  hereinafter  named  is 
to  have  and  hold  the  same  in  trust  for  the  term  of  ten  years; 
to  collect  the  rents  arising  therefrom,  and  out  of  such  rents  to 
pay  all  taxes,  insurance,  and  assessments  and  repairs  thereon, 
and  expenses,  and  to  pay  the  net  balance  of  such  income  equally 
to  my  two  grandsons  aforesaid,  or  the  lawful  children  of  such 
grandchildren  in  case  of  the  death  of  either  or  both  of  said 
grandsons  before  the  expiration  of  said  ten  years,  and  at  the 
expiration  of  said  ten  years  after  my  decease,  my  executor  shall 
turn  over  to  my  said  grandsons,  or  in  case  of  the  decease  of 
either  or  both,  then  to  their  lawful  children,  per  stirpes,  said 
real  estate,  and  in  case  of  the  decease  of  either  of  mid  grand- 
sons before  said  term  of  ten  years  shall  have  elapsed  without 
lawful  issue  of  said  decedent,  then  the  share  of  such  grandsons 
to  go  to  the  surviving  grandson  and  to  his  heirs  and  assigns 
forever. ' ' 

Item  5  provides,  in  substance,  that  in  case  testatrix  sells  cer- 
tain other  real  estate,  for  which  she  is  negotiating,  all  the 
proceeds  thereof  remaining  unexpended  or  unappropriated  at 
her  decease  and  after  payment  of  all  her  debts  she  directs  her 
oxecutor  to  invest,  and  after  payment  of  all  taxes,  charges  and 
expenses,  he  to  pay  the  net  income  arising  therefrom  equally 
to  her  said  two  grandsons,  Burt  L.  Reese  and  Walter  B.  Huff- 
man, until  they  shall  each  become  respectively  thirty  years  of 
age,  then  as  each  becomes  thirty  years  of  age,  one-half  of  the 
principal  sum,  or  one-half  of  said  investment. 

In  case  either  or  both  should  die  before  reaching  said  age, 
then  his  share  to  go  to  his  lawful  children,  and  in  case  either 
should  die  without  lawful  issuf,  or  his  issue  be  dead  before 
said  grandson  would  have  become  thirty  years  of  age,  then  the 
share  of  said  deceased  grandson  to  go  to  the  surviving  grand- 
son, his  heirs  and  assigns  forever.  In  case  she  does  not  sell 
said  real  estate  before  her  decease,  then  said  executor  to  sell  the 
same  and  invest  and  hold  the  proceeds  and  pay  out  and  dispose 
of  the  same  as  above  directed.  And  he  is  directed  to  sell  the 
same  either  at  public  or  private  sale. 

Item  6  provides: 
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**A11  the  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal, except  that  mentioned  in  the  next  item  hereof,  I  give, 
devise  and  bequeath  to  my  said  grandsons,  Burt  L.  Reese  and 
Walter  B.  HuflEman,  share  and  share  alike,  to  them  and  to  their 
heirs  and  assigns  forever.*' 

**Item  7.  The  real  estate  situated  in  Kearney's  Addition  to 
the  city  of  Columbus  that  I  now  own  and  joining  same  real 
estate  belonging  to  the  estate  of  my  son,  Byron  W.  Reese,  I 
hereby  give,  devise  and  bequeath  to  my  grandson,  Burt  L, 
Reese.  This  is  intended  to  include  all  the  real  estate  I  own  in 
said  Kearney's  Addition.  To  said  Burt  L.  Reese  and  to  his 
heirs  and  assigns  aforesaid,  I  also  give,  devise  and  bequeath  to 
Burt  L.  Reese,  and  to  his  heirs  and  assigns  forever  the  parcel 
of  land  situated  on  the  northwest  corner  of  Atcheson  street  and 
Reed  avenue,  known  as  the  toll-house  road." 

Item  &  nominates  and  appoints  John  J.  Stoddart  executor  of 
her  said  will,  with  provision  to  carry  into  effect  the  various 
provisions  and  trusts  created  or  mentioned  therein.  Said  will 
was  executed  January  16,  1891. 

Said  testatrix  died  about  February  6,  1891,  and  her  said  will 
was  duly  admitted  to  probate. 

The  question  here  pertains  to  the  distribution  of  money  now 
in  the  custody  of  the  court  of  the  one-half  thereof  of  said  Burt 
L.  Reese,  from  the  sale  of  the  real  estate  mentioned  in  item  4 
of  said  will;  said  Walter  B.  Huffman  having  conveyed  his  un- 
divided one-half  of  said  real  estate  to  the  plaintiff  herein,  El- 
more J.  Swerer,  the  latter,  at  the  expiration  of  said  ten  years, 
petitioned  the  court  for  partition  of  said  premises. 

In  November,  1895,  the  defendants,  TuUer  and  Hansbrough, 
recovered  a  judgment  against  said  Burt  L.  Reese  in  this  court 
for  the  sum  of  $2,080  and  costs.  It  is  contended  by  said  de- 
fendants that  their  said  judgment  became  a  valid  lien  on  the 
undivided  one-half  of  said  real  estate  of  said  Burt  L.  Reese 
from  and  after  the  date  it  was  rendered.  The  execution  was 
issued  thereon  in  November,  1895,  and  subsequently  in  April, 
1901,  an  alias  execution  was  caused  to  be  issued  on  said  judg- 
ment, and  on  said  day  the  same  was  duly  levied  upon  said  un- 
divided one-half  of  said  premises.  By  virtue  of  said  judgment 
and  execution  said  defendants,  Tuller  and  Hansbrough,  claim 
a  prior  and  subsisting  lien  on  said  interest  of  said  Reese  in  said 
premises. 
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The  defendant,  George  W.  Ball,  by  his  answer  and  cross- 
petition,  claims  that  he  recovered  in  this  court  on  September 
15,  1895,  a  judgment  against  said  Burt  L.  Reese  in  the  sum  of 
$1,050.43  and  costs;  that  on  June  8,  1897,  he  caused  execution 
to  be  issued  upon  said  judgment,  and  on  April  24,  1901,  he 
caused  an  alias  execution  to  be  issued,  and  on  said  day  the 
sheriflf  duly  levied  upon  said  undivided  half  of  said  Burt  L. 
Reese  in  said  premises.  Said  defendant  thereby  claims  a  prior 
and  subsisting  lien  on  said  real  estate. 

The  defendant,  Melville  W.  Beem,  also  claims  a  judgment 
lien  on  said  premises  by  reason  of 'a  judgment  recovered  against 
said  Burt  L.  Reese  and  others  for  $1,555  on  July  25,  1898,  and 
that  he  caused  execution  thereon  on  July  22,  1901. 

The  defendants,  the  trustees  of  the  Ohio  Wesleyan  Univer- 
sity, by  their  answer  and  cross-petition  herein,  allege  that  about 
January  30,  ^897,  for  a  valuable  consideration,  they  purchased 
from  said  Burt  L.  Reese,  by  a  deed  of  that  date,  all  his  interest 
in  said  real  estate,  and  are  now  the  lawful  owners  of  an  un- 
divided one-half  of  said  premises.  • 

They  deny  that  said  judgments  became  a  lien  on  said  real 
estate  prior  to  the  execution  and  delivery  of  said  deed,  and 
claim  that  said  Reese,  at  the  time  said  judgments  were  recov- 
ered, had  no  vested  interest  in  said  real  estate  to  which  a  lien 
could  attach. 

The  said  real  estate  was  sold  under  an  order  of  this  court  oa 
said  partition  proceedings,  and  after  paying  the  taxes,  costs 
and  the  one-half  of  the  residue  of  the  proceeds  to  plaintiff  as 
assignee  of  said  Walter  B.  Huffman,  there  remains  about  $1,233 
now  in  the  custody  of  the  court,  being  the  remainder  in  money 
of  the  one-half  devised  in  said  will  to  said  Burt  L.  Reese. 

Burt  L.  Reese  is  making  no  claim  to  this  money,  and  the  only 
question  there  is  whether  said  trustees  of  the  Ohio  Wesleyan 
University  are  entitled  to  said  money  by  reason  of  said  deed  as 
grantees  of  said  Burt  L.  Reese,  or  whether  said  judgments  be- 
came a  lien  on  said  real  estate,  and  thereby  take  priority  over 
said  deed. 

A  solution  of  this  question  depends  wholly  upon  a  construc- 
tion of  said  will,  whether  said  Reese  took  a  vested  estate  at  the 
death  of  said  testatrix,  or  not  until  the  expiration  of  said 
period  of  ten  years  thereafter. 
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In  the  construction  of  a  will,  the  first  and  essential  duty  of 
the  court  is  to  ascertain,  if  possible,  the  intention  of  the  tes- 
tator. The  will  must  be  read  and  considered  in  its  entirety, 
with  the  view  that  if  the  intention  of  the  testator  can  be  as- 
certained therefrom,  then  such  intention  must,  of  course,  gov- 
ern. 

"While  the  law  favors  the  immediate  vesting  of  an  estate,  yet 
this  can  not  control  if  from  a  consideration  of  the  whole  will 
a  contingent  vesting  of  the  estate  was  intended  by  the  testator. 
So  the  main  question  first  to  be  considered  is  whether  the  in- 
tention of  said  testatrix  can  be  gathered  from  the  will. 

There  is  no  doubt  but  that  testatrix  has  by  items  2,  3  and  7 
of  the  will  devised  and  bequeathed  to  said  Burt  L.  Reese  ab- 
solutely, personal  property,  notes  and  mortgages,  and  real 
estate  other  than  that  in  question.  From  these  items  of  her 
will  it  is  apparent  that  she  did  not  intend  as  to  said  grandson 
to  place  all  the  property  in  trust  that  she  proposed  he  was  to 
take  under  her  will.  Said  grandson  also  is  one  of  the  residuary 
legatees  under  said  will,  and  under  item  7  thereof  he  takes  an 
immediate  vested  estate  absolutely  to  him  and  his  heirs  for- 
ever certain  real  estate  therein  specified. 

The  above  provisions  are  clear,  and  there  is  no  diflSculty  in 
ascertaining  testatrix's  intentions  as  to  those  items.  In  said 
items,  other  than  said  item  6,  said  grandson,  Burt  L.  Reese, 
is  alone  named  as  beneficiary.  No  other  person  is  to  share  with 
him  in  those  bequests.  But  in  items  4  and  5  and  6  he  does  not 
share  alone  in  the  bequests  there  made.  Another  grandson, 
Walter  B.  Huffman,  is  named,  and  is  made  beneficiary  there- 
under equally  with  said  Reese. 

The  substantial  difference  between  the  vesting  of  the  prop- 
erty in  items  4  and  5  is  that  in  item  4  the  said  two  grandsons, 
at  the  expiration  of  ten  years  after  testatrix's  death,  are 
if  living,  to  take  the  real  estate  specified,  while  in  item  5  they 
are,  if  living  at  the  age  of  thirty  years,  to  take  the  proceeds 
then  remaining  from  the  sale  of  the  land  therein  named. 

It  is  with  item  4  of  said  will  and  the  real  estate  therein  de- 
vised that  we  are  here  especially  concerned,  but  if  from  reading 
the  whole  will  any  light  can  be  thrown  on  the  intention  of  testa- 
trix as  to  the  devise  made  in  item  4,  then  such  must  be  done.  Said 
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Walter  B.  Huffman  is  named  only  in  said  items  4  and  5  and  6 ; 
he  does  not,  as  does  said  Beese,  take  any  bequest  or  devise  under 
said  will  other  than  that  placed  in  trust,  unless  he  took  such  as 
one  of  the  residuary  legatees.  Hence  he  takes  nothing  imme- 
diately unless  as  such  residuary  legatee,  other  than  the  income 
from  the  principal  thing  devised.  Under  item  4  he  is  not  en- 
titled to  the  possession  of  his  share  of  the  land  until  ten  years 
after  the  d^ath  of  said  testatrix.  Under  item  5  he  is  not  en- 
titled to  possession  of  this  share  of  the  proceeds  of  sale  of  the 
land  there  mentioned  until  he  reaches  the  age  of  thirty  years. 
The  trustee  must  hold  and  manage  said  property  until  said 
periods  of  time  are  reached.  That  being  true  as  to  Huffman, 
it  is  likewise  true  as  to  Reese,  for  the  provisions  as  to  the  one 
are  precisely  alike  as  to  the  other. 

It  is  contended  that,  inasmuch  as  testatrix  has  elsewhere  in 
her  will  given  absolutely  to  Reese  both  real  and  personal  prop- 
erty, that  it  must  be  concluded  that  she  could  have  had  no  in- 
tention to  do  otherwise  than  to  vest  in  him  an  immediate  estate 
under  item  4  of  the  will,  and  that  the  trustee  was  merely  to 
manage  said  property  for  the  period  of  ten  years  for  the  pur- 
pose of  receiving  and  distributing  the  proceeds  therefrom. 

This  brings  us  to  a  consideration  of  the  important  question 
as  to  whether  said  trustee  takes  the  legal  title  to  said  real  es- 
tate under  said  item  of  the  will.  It  is  true  the  first  paragraph 
of  said  item  does  give,  devise  and  bequeath  to  said  grandsons 
said  real  estate,  and  then  qualifies  it  by  reciting  ^'In  the  fol- 
lowing manner,"  and  says: 

"My  executor  hereinafter  named  is  to  have  and  hold  the 
same  in  trust  for  the  term  of  ten  years;  to  collect  the  rents 
arising  therefrom,  and  out  of  such  rents  to  pay  all  taxes,  in- 
surance and  assessments  and  repairs  thereon,  and  expenses,  and 
to  pay  the  net  balance  of  such  income  equally  to  my  two  grand- 
sons aforesaid,  or  the  lawful  children  of  such  grandchildren  in 
case  of  the  death  of  either  or  both  of  said  grandsons  before  the 
expiration  of  said  ten  years,  and  at  the  expiration  of  said  ten 
years  after  my  decease  my  executor  shall  turn  over  to  my  said 
grandsons,  or  in  case  of  the  decease  of  either  or  both,  then  to 
their  lawful  children,  per  stirpes,  said  real  estate,  and  in  case 
of  the  decease  of  either  of  said  grandsons  before  said  term  of 
ten  years  shall  have  elapsed  without  lawful  issue  of  said  de- 
cedent, then  the  share  of  said  grandsons  to  go  to  the  surviving 
grandson  and  to  his  heirs  and  assigns  forever." 
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It  was  evidently  the  intention  of  said  testatrix  to  provide  that 
the  survivor  of  said  two  grandsons  should  take  the  whole  of 
said  real  estate  in  event  either  one  died  before  the  expiration 
of  said  ten  years  without  lawfid  issue. 

True,  this  is  not  a  bequest  of  a  pecuniary  character,  for  it 
does  not  direct  a  sale  and  a  distribution  of  the  proceeds  at  a 
future  time.  It  is  a  devise  of  real  estate,  but  under  the  devise 
who  is  to  take  the  real  estate  at  the  expiration  of  the  ten  years? 

As  held  in  Linton  v.  Laycock,  33  0.  S.,  128,  if  the  devise  was 
to  one  when  he  arrived  at  a  given  age — the  intermediate  estate 
being  devised  to  another — then  the  estate  would  vest  on  the 
death  of  the  testator,  and  is  not  defeated  by  the  death  of  the 
devisee  before  the  specified  age.  This  is  because  the  words  of 
futurity  importing  contingency  are  not  necessarily  inconsistent 
with  the  immediate  vesting  of  the  estate,  but  may  be  regarded 
as  merely  postponing  the  possession. 

In  Linton  v.  Laycock,  supra,  the  devise  was  the  whole  of  the 
estate  to  the  widow  until  the  youngest  son  arrives  at  the  age 
of  twenty-one,  when  it  was  to  be  divided  amongst  all  his  chil- 
dren then  living,  or  their  heirs. 

As  the  court  there  say: 

'*So  far  as  relates  to  the  time  of  division,  it  is  clear,  upon 
the  controlling  principle  of  the  foregoing  authorities,  that  the 
estate  must  be  regarded  as  having  vested  in  the  children  of  the 
testator  at  his  death.  They  then  had  the  right  to  the  estate, 
although  its  enjoyment  was  postponed  until  the  youngest  child 
became  of  age." 

The  court  held  that  there  does  not  appear  to  have  been  any 
intent  to  postpone  the  right  of  his  children  to  an  immediate 
title  to  the  estate,  but  the  postponement  of  possession  was 
merely  to  let  in  an  intermediate  estate  for  a  term  of  years  to 
the  testator's  wife,  which  was  not  inconsistent  with  a  vested 
right  of  the  children  in  the  remainder. 

Is  there  any  provision  in  said  item  4  of  Mrs.  Huffman's  will 
to  show  her  intention  to  postpone  the  right  of  said  grandchil- 
dren to  an  immediate  title  to  said  real  estate? 

Suppose  Burt  L.  Reese  had  died  b)efore  the  expiration  of  the 
ten  years  without  lawful  children,  could  his  widow  have  taken 
a  dower  estate  in  the  land?    Or,  could  he  have  disposed  of  it 
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by  will  ?  Or,  would  it  have  descended  to  his  heirs  at  law  under 
the  laws  of  descent?  I  think  not.  The  will  provides  **and  at 
the  expiration  of  said  ten  years  after  my  decease  my  executor 
shall  turn  over  to  my  said  grandsons,  or  in  case  of  the  decease 
of  either  or  both,  then  to  their  lawful  children,  per  stirpes,  said 
real  estate,  and  in  case  of  the  decease  of  ether  of  said  grand- 
sons before  said  term  of  ten  years  shall  have  elapsed  without 
lawful  issue  of  said  decedent,  then  the  share  of  such  grandsons 
to  go  to  the  surviving  grandson  and  to  his  heirs  and  assigns 
forever." 

This  language  certainly  can  not  be  misunderstood.  It  clearly 
expresses  testatrix's  intention  that  the  survivor  shall  take  the 
title  to  said  land  absolutely  in  event  of  the  death  of  one  or  the 
other  without  lawful  issue.  If  Burt  L.  Reese  had  died  before 
the  expiration  of  the  ten  years,  his  lawful  children,  if  he  had 
any,  and  not  his  heirs  at  law,  would  take  his  share  in  this  real 
estate.  His  widow  would  not  have  been  entitled  to  dower 
therein.  If  he  died  without  lawful  issue,  then  Walter  B.  Huff- 
man would  have  taken  the  title  thereto  if  he  survived  until  the 
expiration  of  said  period  of  time.  Under  this  construction  of 
said  will,  as  to  which  I  am  of  the  opinion  there  can  be  no  doubt, 
it  can  not  be  determined  in  whom  this  real  estate  will  vest  until 
the  expiration  of  said  ten  years.  Consequently  said  testatrix 
did  not  intend  that  said  grandchildren  should  be  vested  with 
an  immediate  title  in  said  real  estate,  and  intended  the  trustee 
to  take  the  legal  title  therein. 

My  opinion,  therefore,  is  that  said  trustee  took  the  legal  title 
to  said  real  estate  to  be  held  by  him  until  the  expiration  of  ten 
years  after  the  death  of  said  testatrix,  and  at  the  expiration  of 
said  time  he  was  to  turn  over  to  said  grandchildren  said  real 
estate  if  both  then  survived.  If  either  or  both  did  not  survive 
until  said  period,  then  said  trustee  was  to  turn  over  said  land 
to  the  lawful  children  of  said  grandchildren,  if  such  they  had. 
If  either  died  without  lawful  children,  then  said  trustee  was 
tc  turn  over  said  land  to  the  survivor  who  would  take  the  title 
in  the  whole  thereof  absolutely.  If  both  should  die  without 
lawful  issue,  then,  in  the  absence  of  any  provision  in  said  will 
for  such  a  contingency,  said  land  would  descend  to  the  heirs 
at  law  of  said  testatrix. 
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The  fact  appears  that  said  Burt  L.  Reese  was  alive  at  the 
expiration  of  said  ten  years,  and  he  and  his  wife  conveyed  his 
interest  in  said  real  estate  to  the  trustees  of  the  Ohio  Wesleyan 
University.  The  title  having  vested  in  said  Reese  at  the  ex- 
piration of  said  ten  years,  this  deed  would  convey  said  title  to 
the  university.  No  lien  could  attach  as  to  this  real  estate  by 
reason  of  said  judgment  except  by  levy  of  executions  at  the 
vesting  of  said  title  at  the  expiration  of  said  ten  years,  conse- 
quently said  deed  would  take  priority  over  said  judgments. 

My  finding  is  therefore  in  favor  of  the  trustees  of  the  Ohio 
Wesleyan  University,  and  it  is  ordered  that  said  money  now  in 
court,  the  proceeds  of  the  sale  of  said  interest  of  said  Burt  L. 
Reese  in  said  real  estate,  be  paid  to  the  trustees  of  said  uni- 
versity, after  payment  of  the  costs  herein,  which  is  ordered  to 
be  paid  out  of  said  money. 

L.  H.  Innis,  for  plaintiff. 

J.  T.  Holmes,  Jr.,  for  defendant 


SALE  or  STOCK  BY  ADMINISTRATORS  AT  AN  INADEQUATE 

PRICE. 

[Superior  Court  of  Cincinnatip  General  Term.] 

Davd)  S.  Oray  and  William  W.  Franklin,  Administrators 
WITH  THE  Will  Annexed  op  Benjamin  S.  Brown, 

Deceased,  v.  Oeorge  Hafer. 

Decided,  July,  1904. 

Relations  of  Trust  and  Confidence — Questions  of  Fact  as  to — Admin- 
istrators Men  of  Affairs — With  Access  to  Sources  of  Information 
as  to  Value  of  Stocks  Sold — Was  Influence  Acquired  over  Them 
and  A1>used — Agency, 

Dealings  having  a  fiduciary  color  do  not  establish  a  fiduciary  relation, 
and  where  administrators,  who  are  men  of  affairs  and  have  access 
to  sources  of  information,  undertake  to  act  with  the  defendant  in 
the  matter  of  leasing  a  railway  in  which  they  all  held  stock,  but 
subsequently  seek  independent  advice  and  sell  their  stock  without 
consulting  defendant,  they  can  not  be  heard  to  complain  because 
the  defendant  at  a  later  date,  and  in  a  different  deal  from  that 
at  first  contemplated,  sold  the  stocks  under  his  control  at  a  greatly 
enhanced  price. 
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HOFFHEIMER,   J.;    FeRRIS,   J.,    and    HOSEA,    J.,    CODCUr. 

Plaintiffs  seek  to  recover  damages  for  breach  of  trust.  It  is 
alleged — 

1.  That  defendant  occupied  towards  plaintiffs  a  special  re- 
lation of  conjSdence  and  trust,  and  that  by  reason  thereof  he 
was  charged  with  all  the  duties  and  obligations  of  a  trustee. 
That  before  purchasing  the  stock  of  plaintiffs  it  was  his  duty 
to  make  full  and  frank  disclosure  of  all  material  facts  affecting 
the  value  thereof.  That  having  failed  to  do  so,  he  is  liable  for 
their  loss  occasioned  by  failure  to  disclose. 

2.  In  agreeing  to  aid  plaintiffs  find  a  customer  for  their 
stock,  he  became  their  agent  for  a  sale  thereof.  That  as  such 
he  was  bound  to  fully  discl6se  all  facts  within  his  knowledge 
likely  to  affect  the  value  thereof  before  himself  purchasing  the 
same. 

At  the  trial  below  defendant  offered  no  proof,  and  the  case 
was  submitted  on  the  evidence  of  the  plaintiffs.  Judgment  was 
for  defendant.  The  facts  were  as  follows:  Plaintiffs  were  the 
administrators  of  B.  S.  Brown,  who  owned  certain  stock  and 
bonds  of  the  C.  L.  &  N.  Railroad,  of  which  defendant  was  presi- 
dent. During  his  lifetime,  Mr.  Brown,  on  occasions,  advised 
with  defendant  with  reference  to  said  stock,  sent  to  him  his 
proxy  to  vote  it,  and  offered  to  send  his  bonds  for  sale  when 
they  reached  a  certain  price  in  the  market,  but  never  actually 
placed  either  his  stock  or  bonds  in  defendant's  hands  or  con- 
trol. After  Mr.  Brown's  death  defendant  advised  the  admin- 
istrators that  certain  certificates  of  indebtedness  held  by  the 
stockholders  were  about  to  be  exchanged  for  bonds  as  per  a  cir- 
cular letter  which  he  enclosed,  offering  to  attend  to  theirs,  and 
adding  that  certain  negotiations  were  ** going  on"  for  a  lease 
of  the  road,  and  that  Mr.  Brown,  during  his  lifetime,  placed 
his  stock  in  his  control,  **so  that  it  could  be  placed  with  mine 
in  any  deal  that  was  made.  I  desire  to  still  do  this,  if  it  is  de- 
sirable to  the  estate,  and  will,  if  you  think  it  best  to  place  it  in 
my  hands,  act  for  you,  if  occasion  offers  to  make  it  an  object 
to  have  the  stock  ready."  This  letter  was  dated  December  18, 
1894.  Two  days  after,  one  of  the  administrators  replied  that 
he  noted  the  remarks  about  the  lease,  and  that  he  knew  that 
Mr.  Brown,  while  living,  placed  his  stock  under  defendant's 
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control,  to  be  handled  with  his  in  any  deal,  and  that  **I  think 
we  shall  have  no  objection  to  do  this,  provided  you  will  keep 
ns  advised  from  time  to  time  as  the  matter  progresses/'  The 
certificates  were  sent  and  mortgage  bonds  given  in  return.  At 
the  same  time,  December  22,  1894,  defendant  wrote  that  '*he 
would  keep  them  advised."  Six  months  later,  July  19,  1895, 
defendant,  as  president  of  the  Central  Trust  Company,  advised 
that  fractional  certificates  were  being  bought  up  by  parties  at 
^ty  cents,  and  volunteered  to  dispose  of  theirs,  if  they  desired. 
August  9,  1895,  plaintiffs  sent  their  certificates,  and  added: 
^'The  administrators  are  desirous  of  making  progress  in  clos- 
ing up  the  estate,  and,  in  accordance  with  an  order  of  the  pro- 
bate court,  are  prepared  to  oflfer  this  stock  for  sale.  If  you  or 
your  friends  desire  it  at  a  fair  market  price,  we  shall  be  glad 
to  give  your  bid  preference."  Defendant  replied,  stating  that 
at  the  time  there  were  no  negotiations  pending  for  either  a  sale 
or  a  lease.  He  advised  against  a  sale,  and  gave  full  reasons. 
Plaintiffs  never  acknowledged  this  letter,  nor  did  they  request 
any  further  information  or  advice,  but  five  months  later,  viz., 
on  December  28,  sent  their  stock  through  their  agent,  Prentiss, 
to  the  First  National  Bank  of  Cincinnati,  to  be  sold  at  the  best 
price  obtainable — not  less  than  forty.  The  price  on  the  street 
was  forty  to  forty-two.  At  this  time  defendant  was  in  Colum- 
bus, where  plaintiffs  lived,  and  he  called  on  Mr.  Prentiss,  but 
not  with  reference  to  this  transaction.  Prentiss  was  the  agent 
of  plaintiffs  to  send  the  stock  to  Cincinnati,  and  for  no  other 
purpose.  Upon  learning  that  the  stock  had  been  sent  to  Cin- 
cinnati, defendant  volunteered  to  aid  ]Mr.  Prentiss  in  finding  a 
customer,  or  to  give  him  any  other  assistance  he  could.  Pren- 
tiss said  that  he  would  be  glad  to  have  him  do  so.  On  December 
18,  of  the  same  year,  defendant  purchased,  for  one  Brice,  cer- 
tain stock  of  this  same  railroad,  paying  fifty  therefor.  Upon 
returning  to  Cincinnati  he  made  an  offer  of  forty-seven  and  a 
quarter  for  plaintiffs'  stock  on  behalf  of  Brice.  The  offer  was 
accepted,  and  the  First  National  Bank,  in  remitting  to  plaint- 
iffs, took  credit  for  an  excellent  sale,  as  it  was  above  the  market 
price,  and  plaintiffs  accepted  the  money  and  the  stock  was  trans- 
ferred. During  November  and  early  in  December  of  this  same 
jear,  Qoodheart  &  Company  made  two  offers  to  the  directors  of 
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the  C.  L.  &  N.  for  a  control  of  the  stock  One  offer  was  for 
fifty  and  another  for  sixty  dollars  per  share.  Both  offers  were 
refused,  and  Goodheart  was  informed  that  the  stock  could  not 
be  bought  for  less  than  $75  per  share,  and  that  no  sale  would 
be  made  unless  the  minority  stockholders  could  sell  their  stock 
at  the  same  price  as  the  majority.  About  this  time  negotia- 
tions were  also  pending  between  the  C.  L.  &  N.  and  the  C.  P. 
&  V.  Railroad  looking  to  a  lease  of  the  former.  Defendant  had 
full  knowledge  of  all  these  matters,  but  at  no  time  did  he  dis- 
close them  to  the  plaintiffs.  It  is  contended  by  plaintiffs  that 
defendant,  who  was  a  large  holder  of  stock,  was  working  with 
Brice  to  secure  control  for  said  Brice.  If  such  was  the  case, 
the  evidence  does  not  disclose  when  such  alleged  combination 
began.  In  February,  1896,  the  Pennsylvania  Railroad  Com- 
pany purchased  the  control  of  the  stock,  paying  seventy-five, 
and  likewise  the  bonds,  paying  par.  Plaintiffs  estimate  their 
damage  at  the  difference  between  what  they  sold  their  stock  and 
bonds  and  what  they  would  have  received  from  the  Pennsyl- 
vania Railroad  Company  had  they  held  until  February,  1896. 

The  equitable  power  of  this  court  is  invoked  to  declare  that 
special  relations  of  trust  and  confidence  existed  between  the 
parties,  and  that,  therefore,  defendant  was  trustee  for  plaint- 
iffs. 

A  fiduciary  relation  exists  in  all  cases  in  which  influence  has 
been  acquired  and  abused — in  which  confidence  has  been  re- 
posed and  betrayed. 

The  first  question,  therefore,  is :  Did  such  a  relation,  as  a  fact, 
exist?  (2  Pomeroy's  Equity  Jurisprudence,  2d  Ed.,  Section 
956).  If  such  a  relation  in  fact  existed,  and  defendant,  in  face 
of  a  fiduciary  duty,  through  fraud  or  deception,  caused  a  loss 
to  plaintiffs,  he  is  liable. 

Did  fiduciary  relation  exist  at  the  death  of  Mr.  Brown  ?  The 
evidence  does  not  warrant  the  court  in  finding  that,  prior  to 
defendant's  dealings  with  the  plaintiffs,  there  was  a  definite 
fiduciary  relation  with  Mr,  Brown,  of  whose  estate  plaintiffs 
are  administrators.  There  had  been  some  dealings  that  may 
have  had  fiduciary  color,  and  a  careful  examination,  we  think, 
will  reveal  nothing  more. 

Did  fiduciary  relations  exist  between  the  parties  after  the 
death  of  ^Ir.  Brown?    If  so,  did  the  relation  exist  at  the  time 
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plaintiffs  parted  with  their  stock?  Construing  the  testimony 
most  favorably  for  plaintiffs,  there  was  but  one  letter  which 
possibly  reposed  trust  or  conferred  authority  upon  defendant 
to  act  for  them  in  reference  to  the  stock.  December  20,  1894, 
one  of  the  plcdn tiffs  wrote:  **We  think  we  shall  have  no  ob- 
jection to  doing  (as  you  ask),  provided  you  will  keep  us  ad- 
vised from  time  to  time  as  the  matter  progresses/' 

The  unmistakable  language  of  this  letter  limits  the  authority 
to  the  matter  that  was  at  that  time  the  subject  of  the  corre- 
spondence and  concerning  which  defendant  said  he  would  keep 
them  advised.  That  was  a  certain  proposed  lease  of  the  road 
that  was  *' going  on."  But  the  lease  of  the  road  was  never 
made.  Defendant,  therefore,  could  not  have  given  any  favor- 
able information  with  regard  to  something  that  never  took 
place.  Six  months  later,  July  19,  1895  (during  the  interim 
there  had  been  no  correspondence),  defendant,  as  president  of 
the  Central  Trust  Company,  invited  plaintiffs'  attention  to  the 
fifty  cent  offer  for  fractional  certificates.  At  this  time,  it  must 
be  borne  in  mind,  no  negotiations  were  pending  for  a  sale  or  a 
lease  of  the  road,  and,  as  far  as  the  record  discloses,  there  was 
nothing  of  a  material  nature  that  defendant  failed  to  communi- 
cate to  plaintiffs.  To  the  above  letter  plaintiffs  replied  August 
9,  1895,  enclosing  fractional  certificate,  and  they  say:  ^^The 
administrators  are  desirous  of  making  progress  in  closing  up  the 
estate,  and,  in  accordance  unth  the  order  of  the  probate  court, 
are  prepared  to  offer  this' stock  for  sale.  If  you  or  your  friends 
desire  it  at  a  fair  market  price,  we  shall  he  glad  to  give  your 
hid  all  preference.'* 

Acting  under  the  independent  advice  and  order  of  the  pro- 
bate' court,  indifferent  to  any  advice  defendant  might  have 
given  on  request,  not  induced  in  any  way  to  make  this  offer  by 
the  suggestio  falsi  or  the  suppressio  veri  of  defendant,  suppose 
that  under  these  conditions  defendant,  though  trustee,  had  ac- 
cepted this  invitation  to  purchase,  and  did  purchase,  for  a  fair 
and  reasonable  price,  could  plaintiffs  be  heard  to  complain  ?  "We 

think  not. 

A  court  of  equity,  it  is  true,  scrutinizes  closely  the  dealings 
between  trustees  and  beneficiaries,  and  it  will  presume  that  the 
trustee  has  dealt  unfairly.    But  this  presumption  can  be  over- 
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-come  by  evidence  that  there  was  no  undue  influence,  no  fraud, 
no  imposition;  that  all  facts  within  the  knowledge  of  the  trus- 
tee, or  which  should  have  been  within  his  knowledge,  were  com- 
municated; that  the  beneficiary  acted  knowingly,  voluntarily 
and  freely.  The  burden  is  on  the  trustee  to  show  all  of  these 
facts.  But,  in  the  case  before  us,  the  evidence  of  the  plaintiffs, 
in  itself,  rebuts  the  presumption.  Plaintiffs,  it  is  evident,  w^ire 
acting  under  independent  advice,  and  this  of  itself  goes  a  great 
distance  in  overcoming  the  presumption  of  unfairness  that  arises 
in  cases  of  this  character  (Pomeroy's  Equity  Jurisprudence, 
2d  Ed.,  Section  958;  see  also  Colton  v.  Stanford,  82  CaL,  351). 
Not  only  did  plaintiffs  as  administrators  act  under  the  order  and 
advice  of  the  probate  court,  but  in  addition  they  were  men  of 
Affairs,  not  unacquainted  with  the  value  of  the  stock,  and  they 
liad  full  access  to  all  sources  of  information. 

In  Waldrop  v.  Leaman  (which  was  a  case  involving  dealings 
between  trustee  and  cestui  qui  trust),  30  S.  C,  449,  it  was  said: 

"If  the  parties  are  of  full  age,  sui  juris,  and  capable  of  un- 
derstanding their  rights,  with  full  opportunity  of  ascertaining 
them,  under  no  disability,  advised  of  all  the  circumstances  con- 
cerning the  matter,  or  in  a  situation  by  reasonable  and  proper 
diligence  to  be  thus  advised,  and  they  proceed,  they  must  abide 
the  result,  and  should  their  actions  subsequently  result  in  loss, 
there  is  no  reason  why  a  court  of  equity  should  be  invoked  to 
protect  them  from  loss. ' ' 

It  will  be  further  noted  that  on  receipt  of  plaintiffs'  letter 
offering  stock  for  sale,  defendant  immediately,  and  under  date 
of  August  12,  1895,  advised  plaintiffs  to  hold,  and  gave  full 
information.  So  that  even  if  plaintiffs  neglected  any  of  the 
**  opportunities  that  they  may  have  had  of  ascertaining  the  value 
of  the  stock, ' '  or  were  otherwise  remiss  in  acquainting  themselves 
with  its  proper  value,  we  find  defendant  himself  supplying 
them  with  all  possible  material  information.  Upon  this  full  dis- 
closure there  was  no  longer  any  superiority  in  the  condition  of 
the  defendant  over  the  plaintiffs.  There  was  no  vantage  ground 
left  to  him  from  which  to  deal,  and  the  purchase  by  him  at  this 
time  under  such  conditions,  even  as  a  trustee,  would  have  been 

upheld. 

If,  for  the  sake  of  argument,  it  were  to  be  conceded  that  con- 
fidence or  authority  had  been  reposed  in  defendant  by  the  letter 


NISI  PRIUS  REPORTS— NEW  SERIES.  347 

1904.1  Gray  et  al,  Administrators,  v.  Hafer. 

of  December  20, 1894,  it  was  completely  revoked  by  the  letter  of 
August  9,  1895.  If  a  trust  existed  up  to  this  time,  it  was  now 
shaken  off  and  terminated  by  a  positive  act  and  complete  aban- 
donment of  it  by  plaintiffs  (See  Rhodes  v.  Bat 6,  L.  R.,  1  Ch., 
252,  260,  Turner,  L.  J.). 

Defendant,  however,  did  not  purchase  the  stock.  On  the  con- 
trary, after  advising  against  a  sale,  he  adds  (see  letter  of  August 
12,  1895) : 

"For,  as  Mr.  Brown  was  with  us  through  the  trouble,  and 
was  a  staunch  friend,  I  am  desirous  his  holdings  get  the  benefit. 
I  will  be  glad  to  give  you  any  information  I  can  at  any  time 
as  to  the  railway,  and,  if  I  find  a  buyer,  will  advise  you  as  to 
the  price.'* 

This  letter  was  never  acknowledged  or  answered,  and  although 
mere  silence  is  not  always  evidence  that  a  trust  has  been  "aban- 
doned," yet,  in  this  particular  case,  when  we  remember  the 
tenor  and  the  purpose  of  the  letter  of  August  9th,  and  the  sub- 
sequent conduct  of  plaintiffs,  we  can  not  interpret  it  to  mean 
anything  but  abandonment  of  whatever  fiduciary  relation  may 
have  existed.  Neither  can  it  be  said  that  new  duties  gre.w  out  of  • 
defendant's  last  letter,  for,  if  defendant  invited  confidence 
anew,  plaintiffs  never  bestowed  it  by  act  or  \«>rd.  ^Merely  be- 
cause one  renders  gratuitous  assistance  to  a  friend,  he  does  not, 
by  so  doing,  enter  into  confidential  relations  {Fletcher  v.  Bart- 
lett,  157  Mass.,  113),  or  become  an  agent  of  the  party  he  so 
advises  (McNamara  v.  same,  62  Oa.,  200).  We  interpret  this 
letter  to  mean  simply  that  defendant  was  ready  and  willing, 
when  called  on,  to  furnish  information.  Five  months  later,  De- 
cember 28,  1895  (cumulative  evidence  that  plaintiffs,  on  August 
9,  1895,  had  waived  and  terminated  confidential  relations,  if 
any  there  were),  and  again,  without  relying  on  defendant;  with- 
out seeking  his  assistance  or  advice;  and  in  absolute  disregard 
of  him  (also  showing  that  they  did  not  even  avail  themselves 
of  his  gratuitous  offers  of  August  12th),  plaintiffs  send  the 
stock  to  the  First  National  Bank  of  Cincinnati  for  sale.  We 
have  seen  that  in  November  and  December,  Goodheart  &  Com- 
pany had  made  certain  offers  for  the  stock,  and  that  negotia- 
tions for  a  lease  of  the  road  were  pending,  all  of  which  defend- 
ant knew.    If  plaintiffs  did  not  wish  to  avail  themselves  of  the 
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offers  of  defendant  for  information,  what  reason  existed  in  law 
or  equity  for  defendant,  of  his  own  volition,  to  continue  to  vol- 
unteer information,  especially  when  it  is  seen  that  his  last  offer 
of  information-  was  ignored?  If  defendant  could  have  pur- 
chased the  stock  at  the  invitation  of  plaintiffs,  under  the  con- 
ditions as  they  existed  on  August  12th,  and  whilst  he  was  pos- 
sibly a  trustee,  it  is  clear  that  afterwards,  when  the  relation  no 
longer  existed  as  a  fact,  he  was  free  to  purchase  as  a  stranger. 

As  a  second  proposition,  plaintiffs  contend  that  in  agreeing 
to  aid  plaintiffs  find  a  customer  for  the  stock,  defendant  became 
their  agent  for  the  sale  thereof ,  and  that  as  such,  he  was  bound 
to  fully  disclose  all  facts  likely  to  affeot  its  value.  In  the  first 
place,  defendant  made  no  agreement  with  plaintiffs  direct.  His 
agreement,  if  any  there  was,  was  with  Prentiss,  agent  of  plaint- 
iffs. Did  this  agreement  make  him  the  agent  of  plaintiffs,  thus 
necessitating  disclosure?  If  defendant  promised  to  aid  Pren- 
tiss find  a  customer,  this  of  itself  did  not  make  him  the  agent 
(See  McNamara  v.  same,  supra).  And  Prentiss,  being  but  an 
agent  with  limited  power,  had  no  legal  right  to  create  an  ad- 
ditional agent,  or  to  otherwise  confer  authority  upon  defendant. 
The  duty  of  Prentiss  was  to  send  the  stock  to  Cincinnati.  Hav- 
ing done  this,  his  duty  with  reference  to  it  ended;  and  it  can 
not  be  claimed  that  defendant  became  a  qiuisi  trustee  for  plaint- 
iffs because  of  the  alleged  agency  established  by  Prentiss,  unless 
there  was  in  fact  an  agency.  The  burden  of  proving  that  he 
was  an  agent,  as  a  fact,  is  on  the  plaintiffs  {Spratt  v.  Wilson, 
94  Ala.,  608,  610).  Has  agency  been  established?  Certainly 
Prentiss,  of  himself,  created  no  power  in  defendant  as  agent, 
unless  there  was  some  subsequent  ratification  of  Prentiss*  acts 
by  his  principals,  namely,  the  plaintiffs. 

But  the  proof  fails  to  show  such  a  ratification.  We  conclude, 
therefore,  that  defendant  was  under  no  duty  to  make  any  dis- 
closure to  plaintiffs  at  the  time  the  stock  was  purchased. 

The  second  cause  of  action  seeks  to  recover  damages  for  the 
sale  of  the  plaintiffs'  bonds.  The  proof  fails  to  show  that  the 
defendant  had  anything  to  do  with  the  matter. 

Judgment  must  therefore  be  afl&rmed. 

Strieker  &  Johnson  and  Herbert  Bradley,  for  plaintiffs  in 

error. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  defendant  in  error. 
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PROHATK  FRANCHISES  TO  TtLEPHONB  COMPANIES. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  City  op  Cincinnati  v.  The  Queen  City  Telephone  Com- 
pany.* 

Decided,  October  12,  1904. 

Telephone  Companies — Probate  Court  Without  Authority  to  Order 
Wires  Underground — Company  Can  Not  Obtain  a  Decree  Until 
Required  Btock  Subscriptions  are  Paid  in — Appeal  Does  Not  Lie 
from  Decree— Case  Must  Qo  up  on  Error — Stock  Upon  Which 
there  is  an  Installment  Due — Can  not  be  Voted  at  First  Election 
for  Directors — Section  3461  and  Section  3245 — Incorporation  of 
Companies, 

1.  When  proceedings  have  been  brought  in  a  probate  court  under  Sec- 

tion 3461  by  a  telephone  company,  and  the  court  has  entered  a 
decree  directing  in  what  mode  the  telephone  line  shall  be  con- 
structed along  the  streets  of  a  city,  no  appeal  Ilea  to  the  common 
pleas  court  from  the  decision  of  the  probate  court.  The  case  must 
be  taken  up  on  error. 

2.  A  probate  court  has  no  power  under  either  Section  3461  or  any 

other  section  of  the  statutes  to  grant  to  a  telephone  company  the 
right  to  put  its  wires  underground. 

3.  A  telephone  company  can  not  bring  proceedings  under  Section  3461 

to  obtain  a  decree  fixing  the  mode  of  stringing  its  wires  where  its 
board  of  directors  were  elected  by  stockholders  who  had  not  paid 
in  ten  per  cent,  on  their  stock  as  required  by  Section  3243. 

4.  The  provision  contained  in  Section  3245  that  a  stockholder  shall 

not  vote  any  share  of  stock  on  which  an  installment  is  due  and 
unpaid,  refers  to  the  first  election  of  directors  as  well  as  subse- 
quent elections.  The  Incorporators  are  the  proper  persons  to  re- 
ceive the  installments. 

Littleford,  J. 

The  defendant  in  error,  The  Queen  City  Telephone  Company, 
filed  a  petition  in  the  probate  court  of  this  county,  alleging 
that  it  is  a  corporation  doing  business  under  the  laws  of  the 
state  of  Ohio,  organized  for  the  purpose  of  constructintj,  oper- 

^Reversing  Telephone  Co.  v.  Cincinnati,  2  N.  P. — N.  S.,  51;  see 
also  a  holding  contrary  to  syllabus  2,  in  Cleveland  Telephone  Co.  v. 
Chagrin  Falls,  1  N.  P.— N.  S.,  534. 


350  HAMILTON  COUNTY  COMMON  PLEAS. 

Cincinnati  v.  Queen  City  Telephone  Co.       [Vol.  II,  N.  S. 

ating  and  maintaining  lines  of  telephone  and  telegraph  in  the 
city  of  Cincinnati;  that  on  or  about  the  12th  day  of  October, 
1903,  it  made  application  to  the  city  council  to  prescribe  a  man- 
ner of  use  for  it  of  the  streets  of  the  city  in  constructing  its 
lines,  and  at  the  same  time  transmitted  to  council  a  form  of  an 
ordinance  which  it  was  willing  to  accept;  that  on  the  12th  day 
of  October,  1903,  its  application  was  referred  to  a  committee, 
which  reported  that  there  was  not  room  in  the  streets  for  the 
lines  asked  for,  and  that  it  was  inexpedient  to  make  any  grant 
or  agreement ;  that  on  the  25th  day  of  January,  1904,  the  council 
finally  rejected  the  application  of  the  company,  and  that  the 
city  and  the  company  have  failed  to  agree  on  the  mode  of  the 
use  of  the  streets  by  the  company. 

The  city  filed  its  answer,  in  which  it  set  forth  the  report  made 
to  council  by  the  committee  on  telephones,  stating  reasons  why 
the  use  of  the  streets  should  not  be  granted  to  the  company,  and 
further  alleged  that  it  is  impossible  to  lay  conduits  in  the  streets 
of  Cincinnati  without  unduly  incommoding  the  public. 

After  hearing  evidence,  a  decree  was  entered  by  the  probate 
court  granting  the  company  the  right  to  place  conduits  or  sub- 
ways in  a  part  of  the  city,  and  to  erect  poles  throughout  the 
rest  of  the  city. 

Appeal  was  taken  from  this  decree,  and  this  court  finds  that 
such  appeal  is  not  authorized  by  law,  and  it  is  therefore  dis- 
missed. 

The  case  was  also  brought  before  this  court  on  error. 

One  error  complained  of  is  that  the  probate  court  had  no 
power  to  give  the  right  to  the  telephone  company  to  lay  con- 
duits in  the  streets  of  the  city. 

This  court  is  of  the  opinion  that  this  ground  for  error  is  well 
taken. 

The  probate  court  based  the  granting  of  the  right  to  lay  con- 
duits in  the  streets  on  Section  3461,  Revised  Statutes.  This 
section  (which  is  made  applicable  to  telephone  companies  by 
Section  3471)  reads  as  follows: 

**  Section  3461.  When  any  lands  authorized  to  be  appropri- 
ated to  the  use  of  a  company  are  subject  to  the  easement  of  a 


NISI  PRIUS  REPORTS— NEW  SERIES  351 

1904.]  Cincinnati  v.  Queen  City  Telephone  Co. 

street,  alley,  public  way  or  other  public  use,  within  the  limits 
of  any  city  or  village,  the  mode  of  wie  shall  be  such  as  shall  be 
agreed  upon  between  the  municipal  authorities  of  the  city  or 
village  and  the  company;  and  if  they  can  not  agree,  or  the 
municipal  authorities  unreasonably  delay  to  enter  into  any 
agreement,  the  probate  court  of  the  county,  in  a  proceeding- 
instituted  for  the  purpose,  shall  direct  in  what  mode  euch  tele* 
graph  line  shall  be  constructed  along  such  street,  alley  or  publie 
way,  so  as  not  to  incommode  the  public  ib  the  use  of  the  same ; 
but  nothing  in  this  section  shall  be  so  construed  as  to  authorize 
any  municipal  corporation  to  demand  or  receive  any  compen- 
sation for  the  use  of  a  street,  alley  or  public  way,  beyond  what 
may  be  necessary  to  restore  the  pavement  to  its  former  state  of 
usefulness." 

The  reason  why  Section  3461  does  not  give  the  probate  court 
power  to  grant  the  right  to  tey  conduits  is  this :  the  statutes  do 
not  give  the  right  to  a  telephone  company  to  lay  conduits*,  and 
the  city  can  not  give  it  that  right,  unless  the  company  owns  and 
operates  a  telephone  exchange,  as  provided  in  Section  3471-1, 
which  this  company  does  not;  and  therefore  the  probate  court,, 
in  case  of  a  disagreement  between  the  company  and  the  city, 
can  only  direct  a  mode  of  use  such  as  the  two  might  have  agreed 
upon. 

A  reading  of  the  statutes  will  show  that  the  city  and  the 
company  are  not  given  the  right  to  agree  upon  a  mode  of  laying 
conduits,  but  only  upon  a  mode  of  stringing  overhead  wires; 
and  the  fact  that  the  statutes  were  passed  before  conduits  were 
known  to  science  explains  the  reason  why  they  are  not  provided 
for  by  the  statutes. 

Remembering  that  all  the  statutes  speak  of  telegraph  com- 
panies, but  that  they  were  later  made  applicable  to  telephone 
companies  also  by  Section  3471,  the  sections  will  be  examined. 
Chapter  4  of  Title  II,  Part  Second,  of  the  statutes,  deals  with 
magnetic  telegraph  companies.  It  begins  with  Section  3454^ 
which  defines  the  methods  to  be  used  by  a  telegraph  (or  tele- 
phone) company  in  stretching  its  wires.  This  Section  3454  orig- 
inated in  the  act  of  May  1,  1852  (50  0.  L.,  274,  Section  47),, 
which  reads  as  follows : 

**  Section  47.  The  corporation  hereby  created,  is  authorized 
to  construct  said  telegraph  line,  or  lines,  from  point  to  point. 
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along  and  upon  any  of  the  public  roads,  by  the  erection  of  the 
necessary  fixtures,  including  posts,  piers  and  abutments  neces- 
sary for  the  wires ;  provided  that  the  same  shall  not  inoommode 
the  public  in  the  use  of  said  roads  or  highways/* 

Were  conduits  (or  subways,  the  other  word)  contemplated  in 
drawing  this  Section  47  ?  Evidently  not,  because  placing  wires 
in  subways  was  first  thought  of  about  1880,  and  was  not  put  in 
use  until  some  years  later.  See  Gassier 's  Magazine  (July,  1901), 
"The  Telephone  in  the  United  States,"  and  29  Vol.  Electrical 
World,  163.  Besides,  a  conduit  can  not  be  constructed  '*  along 
and  upon"  a  public  road,  nor  can  it  be  ** erected."  The  section 
obviously  was  drawn  to  apply  only  to  wires  strung  overhead 
upon  ''fixtures,  including  posts,  piers  and  abutments." 

If  the  language  of  the  original  Section  47  excludes  subways, 
so  does  that  of  the  present  Section  3454,  for  the  language  of 
both  is  practically  the  same.    Section  3454  reads  as  follows : 

''Section  3454.  (Powers  of  companies).  A  magnetic  tele- 
graph company  heretofore  or  hereafter  created  may  construct 
telegraph  lines,  from  point  to  point,  along  and  upon  any  public 
road,  by  the  erection  of  the  necessary  fixtures,  including  posts, 
piers  and  abutments  necessary  for  the  wires ;  but  the  same  shall 
not  incommode  the  public  in  the  use  of  such  road." 

This  Section  3454  can  not  be  interpreted  so  as  to  give  the 
right  to  a  telephone  company  to  lay  conduits.  The  rule  for  the 
construction  of  statutes  has  been  bo  clearly  laid  down  by  our 
own  Supreme  Court  that  there  is  no  occasion  to  look  outside  the 
state.    The  following  are  some  expressions  of  that  rule: 

"We  must  apply  it  (the  statute)  according  to  its  literal  mean- 
ing."   McCormick  v.  Alexander,  2  Ohio,  66,  74. 

"Whether  the  law  be  politic  or  impolitic,  whether  its  pro- 
visions be  strictly  equitable  or  otherwise,  are  considerations 
which  must  not  operate  with  the  court  in  determining  its  effect 
It  is  our  duty  to  declare,  not  to  make  the  law."  Ludlow  v. 
Johnson,  3  Ohio,  553,  567. 

"Where  the  words  of  the  statute  are  plain,  explicit  and  un- 
equivocal, a  court  is  not  warranted  in  departing  from  their  ob- 
vious meaning,"  etc.    Woodberry  v.  Berry,  18  Ohio  St.,  456. 

See  also,  Id.,  462,  where  the  court  says  that  "the  words  'other 
than  the  county'  must  have  been  omitted  from  the  biU  by  ac- 
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cident  or  oversight  of  the  draughtsman  of  the  bill  or  of  the 
clerk  who  engrossed  it,  but  notwithstanding  this,  ita  lex  scripta 
estr* 

The  court  mnst  then  take  the  language  of  Section  3454  as  it 
is  written,  without  regard  to  what  one  of  the  learned  counsel 
for  the  defendant  in  error  calls  the  ** necessities  of  the  case." 
It  may  be  that  the  Legislature  ought  at  once  to  pass  an  act 
giving  probate  courts  the  power  to  permit  conduits  in  the  streets 
of  a  city;  but  until  the  Legislature  has  conferred  this 
power  upon  probate  courts,  such  courts  have  no  right 
to  exercise  a  legislative  function  because  of  the  necessities 
of  a  case.  Neither  can  this  court  agree  with  the  claim 
made  by  the  other  learned  counsel  for  defendant  in  error 
that  this  is  a  case  where  the  court,  in  construing  the  statute, 
should  broaden  its  meaning  so  as  to  make  its  language  consist 
with  the  present  state  of  the  art  of  laying  wires.  No  authority 
was  cited  to  justify  such  a  mode  of  interpreting  a  statute. 

Not  only  do  the  language  and  history  of  Section  3454  pre- 
clude an  interpretation  of  this  section  that  would  include  con- 
duits, but  the  subsequent  sections  point  to  the  same  conclusion. 
The  words  '* erect"  and  ** erection"  are  used  throughout  the 
statutes.  Section  3456  provides  for  appropriating  land  for  the 
erection  of  poles,  etc. ;  Section  3457  forbids  erecting  a  pole,  etc., 
on  land  without  the  consent  of  the  owner ;  Section  3458  forbids 
a  company  to  erect  poles,  etc.,  too  close  to  other  wires;  Section 
3459  limits  a  company  to  a  strip  of  five  feet  along  railroad  lines 
to  erect  its  poles,  etc.;  and  Section  3461-1  gives  the  right  to 
erect  the  necessary  fixtures  along  and  upon  public  roads  in 
almost  the  identical  language  used  in  Section  3454  at  the  be- 
ginning of  the  chapter.  When  on  June  29,  1879,  Section  3471 
was  passed,  giving  to  telephone  companies  the  same  powers,  sub-' 
ject  to  the  same  restrictions  as  are  given  in  this  chapter  to  tele- 
graph companies,  the  former  became  clothed  with  the  power  to, 
erect  the  necessary  fixtures  to  sustain  their  wires  along  and 
upon  the  public  ways,  across  any  of  the  waters  within  the  state, 
and  over  private  property,  after  certain  proceedings;  but  tele-1 
phone  companies  did  not  by  this  act  of  June  29,  1879,  acquire 
the  right  to  lay  conduits,  first,  because  the  language  of  all  the 
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statutes  precludes  such  a  construction,  and,  second,  because 
even  in  1879  subways  for  underground  wires  were  not  yet  in  use. 

There  is  another  good  reason  why  all  the  foregoing  statutes 
must  be  construed  to  refer  to  overhead  wires  only.  On  April 
8,  1891,  about  the  time  conduits  first  came  into  use.  Section 
3471-1  was  passed,  entitled  *'An  act  to  authorize  telephone 
companies  to  place  and  maintain  their  wires  under  ground  when 
consent  is  had  of  cities  where  the  same  are  situated." 

There  was  no  reason  to  pass  this  act  if  telephone  companies 
already  had  a  way  under  the  statutes  to  acquire  the  right  to 
lay  conduits.  Its  passage  is  another  proof  that  there  was  no 
intent  in  any  of  the  previous  acts  to  give  telephone  companies 
this  privilege.  The  rule  of  construction  that  applies  when  a 
statute  like  Section  3471-1  is  passed  is  laid  down  by  Minshall, 
J.,  in  State,  ex  rel,  v.  McGregor,  44  Ohio  St.,  628,  631,  in  the 
following  language : 

**  Special  circumstances  often  create  a  necessity  for  appropri- 
ate special  provisions,  differing  from  the  general  rule  upon  the 
same  subject;  and  so,  where  such  provisions  are  found  in  a 
statute,  different  from  the  general  provisions  that  would  apply 
to  the  case,  the  courts  must  assume  that  the  special  provisions 
were  made  for  adequate  reasons,  and  give  them  effect  by  con- 
struing them  as  exceptions  to  the  general  rule  contained  in  the 
general  provisions  of  the  statute.  In  this  way,  without  disre- 
garding any  of  its  provisions,  effect  is  given  to  each  and  all  the 
provisions  of  a  statute." 

In  concluding  upon  this  first  point  under  discussion,  there  is 
on'e  more  thing  to  be  said.  If  Section  3461  clothes  the  probate 
court  with  power  to  grant  a  telephone  company  the  right  to  lay 
conduits,  as  claimed  by  the  learned  counsel  for  the  defendant 
in  error,  then  it  clothes  that  court  with  legislative  powers.  It  re- 
quired the  passing  of  Section  3471-1  by  the  Legislature  to  give  to 
telephone  companies  operating  and  owning  an  exchange  the  right 
to  put  wires  in  subways  underground.  It  will  require  another 
act  of  the  Legislature  to  give  the  same  right  to  telephone  com- 
panies which  do  not  own  or  operate  an  exchange.  The  function 
which  the  probate  court  is  called  upon  to  exercise  under  this 
Section  3461  is  judicial,  not  legislative,  says  the  Supreme  Court 
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in  Zanesville  v.  Telephone  Co.,  64  Ohio  St.,  67.  That  is,  when 
an  issue  is  presented  to  it  because  of  a  disagreement  between 
the  company  and  the  city  as  to  the  proper  mode  of  stringing 
wires  overhead,  it  must  decide  that  issue;  but  it  can  not  go 
beyond  this  judicial  function  and  exercise  the  function  of  a 
Legislature  by  granting  the  right  to  the  telephone  company  to 
lay  conduits. 

It  should  be  noted  that  the  Supreme  Court  in  this  64  Ohio 
St.,  67,  decided  nothing  more  with  reference  to  Section  3461 
than  that  that  section  is  constitutional.  The  section  was  held 
to  be  constitutional  on  the  ground  that  the  function  to  be  ex- 
ercised by  the  probate  court  thereunder  is  judicial,  and  not 
legislative.  The  court  did  not  decide,  as  some  probate  courts 
have  apparently  thought,  that  in  case  a  telephone  company  and 
a  city  fail  to  agree  upon  a  legitimate  mode  of  stringing  the 
wires,  the  probate  court  may  decide  upon  any  mode,  whether 
authorized  by  the  statute  or  not. 

Turning  to  the  authorities  that  bear  upon  this  first  point 
under  consideration,  we  find  that  Keasbey  on  Electric  Wires, 
2d  Ed.  (1900),  Section  70,  mentions  but  two— Edisoji  Electric 
Light  Co.  v.  Citicinnati,  3  Goebel's  Rep.,  304;  and  Common- 
wealth V.  Warwick,  185  Pa.  St.,  623.  In  the  first  of  these  cases 
the  learned  judge  took  a  view  of  the  Ohio  statutes  contrary  to 
that  expressed  here  by  this  court,  and  held  that  any  telephone 
company  may  lay  wires  underground  in  Ohio ;  but  in  the  Penn- 
sylvania case,  which  is  a  Supreme  Court  decision,  a  full  bench 
decided  that  **over  and  through  *'  in  a  grant  does  not  include 
permission  to  lay  ** under.''  If  **over  and  through''  do  not 
mean  ** under,"  surely  the  words  **from  point  to  point,  along 
and  upon  any  public  road,  by  the  erection,"  etc.,  used  in  the 
Ohio  statute  do  not  mean  under. 

In  addition  to  the  two  cases  mentioned  by  Keasbey,  the  case 
of  Cleveland  Telephone  Company  v.  Chagrin  Falls  is  cited  (1 
0.  L.  B.,  534,  March  28,  1904),  where  Lawrence,  J.,  of  the 
Cuyahoga  Common  Pleas  expresses  the  opinion  that  a  probate 
court  may  grant  a  telephone  company  the  right  to  lay  wires 
underground  in  this  state ;  but  the  learned  judge  does  not  give 
his  reasons  for  so  holding. 
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The  fact  that  two  or  three  Ohio  probate  courts  have  given  the 
right  to  telephone  companies  to  lay  conduits  is  called  to  the 
attention  of  the  court;  but  as  the  decisions  of  these  courts  are 
not  reported,  not  much  importance  ought  to  be  attached  to  such 
instances. 

The  case  of  The  State,  ex  rel,  v.  Murphy,  134  Mo.,  548,  cited 
in  argument  by  one  of  the  learned  counsel  for  the  defendant 
in  error,  relates  to  the  question  of  whether  or  not  the  city  has 
power  to  grant  the  right  to  lay  wires  underground,  but  as 
that  question  is  settled  in  this  state  by  Section  3471-1  permit- 
ting telephone  companies  operating  a  telephone  exchange  to 
lay  wires  undei^round  if  the  city  consents,  and  by  implication 
excluding  other  telephone  companies  from  the  enjoyment  of  this 
privilege  under  any  circumstances,  the  Missouri  case  does  not 
seem  to  this  court  to  cut  any  figure  here. 

The  next  point  which  will  be  taken  up  is  whether  or  not  the 
organization  of  The  Queen  City  Telephone  Company  complied 
with  the  law  sufficiently  to  justify  the  probate  court  in  en- 
tering a  decree  in  its  favor,  and,  incidentally,  whether  the  le- 
gality of  its  organization  was  put  in  issue  by  the  pleadings  or 
not.  The  latter  is  not  a  question  of  much  moment,  as  the  right 
to  amend  the  answer  if  it  is  defective  can  be  granted  by  this 
court  under  Section  5114. 

The  court  is  of  the  opinion  that  the  organization  of  the  de- 
fendant in  error  was  not  such  as  would  justify  a  decree  in  its 
favor  by  the  probate  court  under  Section  3461,  by  reason  of  the 
fact  that  in  the  election  of  directors  by  the  stockholders,  almost 
all  the  stock  present  was  disqualified  from  voting  because  of  the 
failure  on  the  part  of  its  owners  to  pay  in  the  ten  per  cent 
installment  on  their  stock  as  required  by  Section  3245,  Revised 

Statutes. 

The  five  incorporators  of  this  company  are  its  sole  stockhold- 
ers and  make  up  its  board  of  directors. 

The  testimony  in  the  record  does  not  disclose  clearly  when, 
where  or  how  the  stockholders  of  this  company  paid  in  money 
on  their  stock,  or  where  the  money  was  put  after  it  was  paid  in; 
•and  much  fencing  was  indulged  in  by  witnesses  who  could  have 


NISI  PRIUS  REPORTS— NEW  SERIES.  357 

1904.]  Cincmnati  v.  Queen  City  Telephone  Co. 

told  in  a  few  words  all  about  the  payments  if  they  were  really 
made. 

Gates  paid  the  installment  of  ten  per  cent,  on  his  stock  by 
giving  his  check  for  $49,970  (printed  record,  p.  42)  on  a  bank 
where  it  is  not  claimed  there  was  money  to  meet  the  check.  This 
was  the  only  check  received  by  Beers,  the  treasurer  (p.  78,  id,). 
The  installment  of  ten  per  cent,  on  Beers'  stock  would  amount 
to  $50,000.  He  paid  $1,000  to  the  secretary  of  state,  and  had  a 
right  to  draw  on  Wing  for  the  balance  (p.  78,  id.).  Possibly 
Fabel  and  Wing  each  paid  in  ten  dollars  as  the  installment  on 
the  one  share  of  stock  which  each  owned,  although  it  is  hard  to 
say.  For  instance,  Beers,  the  treasurer,  says  Wing  paid  no  part 
of  any  subscription  to  The  Queen  City  Telephone  Company  (p. 
78,  id.)y  and  he  ought  to  know.  Whatever  facts  may  be  de- 
duced, however,  from  this  contradictory  and  evasive  testimony, 
the  results,  for  the  purposes  of  the  argument,  are  the  same,  for 
there  was  an  insufficient  amount  paid  in  to  justify  the  election 
of  directors. 

According  to  Section  3245,  a  majority  of  the  stock  is  neces- 
sary to  a  choice.  This  means  a  majority  of  the  ten  per  cent, 
subscribed,  for  under  Section  3244  there  can  be  no  election  until 
ten  per  cent  of  the  stock  is  subscribed  and  a  certificate  of  that 
fact  filed  with  the  secretary  of  state.  Ten  per  cent  of  $1,000,- 
000  in  stock  is  $100,000,  and  it  therefore  took  more  than  $50,- 
000  in  stock  to  elect  a  director  of  this  company. 

The  check  paid  in  by  Grates  would  have  been  a  good  payment 
if  drawn  upon  a  fund  in  bank  sufficiently  large  to  meet  the 
check,  for  either  money  or  property  may  be  paid  in  as  capital 
stock  {Jones  v.  Davis,  35  Ohio  St.,  474,  476),  and  a  good  check 
is  property;  but  giving  a  check  unless  the  drawer  has  funds  to 
meet  it  is  not  a  payment  on  stock  (2  Clark  &  Marshall  on  Pri- 
vate Corporations,  Section  511). 

The  five  directors  were  elected,  therefore,  by  votes,  a  large 
majority  of  which  had  not  paid  in  the  ten  per  cent,  installments 
required  by  Section  3243. 

The  question  before  the  court  is  whether  or  not  such  an  or- 
ganization is  sufficient  to  give  a  corporation  standing  in  court 
in  an  appropriation  proceeding? 
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Two  preliminary  questious  must  first  be  decided.  Counsel 
for  defendant  in  error  say  this  is  not  an  appropriation  proceed- 
ing, and,  further,  that  no  issue  is  raised  by  the  pleadings  as  to 
the  proper  organization  of  the  company. 

Is  it  an  appropriation  proceeding?  Strictly  it  is  not.  Pro- 
ceedings for  the  appropriation  of  private  property  must  be 
brought  before  a  jury  in  the  probate  court  under  Section  6414, 
et  seq.;  but  under  Section  3461  a  telephone  company  may  ob- 
tain the  right  to  use  the  streets  in  a  proper  way  against  the 
objection  of  the  city,  and  hence  the  Supreme  Court  says  of  this 
section  {Zanesville  v.  Telephone  Co.,  64  Ohio  State,  67,  80) : 
**This  is  practically  a  provision  for  an  appropriation  proceeding 
against  the  municipality,"  etc.  Indeed,  Section  3461  itself  be- 
gins with  the  words,  **When  any  lands  authorized  to  be  appro- 
priated for  the  use  of  a  company,"  etc.  It  must  be  conceded 
that  this  is  not  an  appropriation  proceeding,  but  it  is  so  akin  to 
that  sortof  an  action  that  if  a  corporation  is  bound  to  prorve  its 
organization  in  the  one  case,  it  ought  to  do  so  in  the  other. 

As  against  this  being  an  appropriation  proceeding,  it  is  ar- 
gued that  the  right  to  use  the  streets  already  belongs  to  the 
corporation  by  virtue  of  the  statutes,  and  that  there  is  no  right 
left  to  appropriate.  This  argument  is  not  sound.  Section  3461 
gives  to  the  corporation  the  right  to  use  the  streets  only  with  the 
consent  of  the  city.  The  probate  court  may  grant  the  right 
against  the  protest  of  the  city. 

The  second  preliminary  question  is:  Was  the  legal  or- 
ganization of  the  company  placed  in  issue  by  the  plead- 
ings? The  petition  alleged  that  the  company  was  duly 
organized,  and  if  the  answer  did  not  by  its  general  denial  put 
this  point  in  issue,  an  amendment  ought  to  be  allowed  in  this 
court.  But  it  does  seem  as  if  the  issue  was  raised  by  the  answer. 
It  is  true  that  in  an  ordinary  case  a  general  denial  does  not 
put  the  legality  of  corporate  organization  in  issue  {Electron 
Mfg.  Co.  V.  Jones  Electric  Co.,  8  C.  C,  311).  There  are  other 
cases  to  the  same  effect,  but  none  of  them  are  appropriation 
proceedings  except  the  56  Ind.,  88,  which  is  contrary  to  the 
Ohio  cases.    In  Ohio  it  has  been  decided  that  a  corporation  must 
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prove  its  organizatdon  in  an  appropriation  proceeding.  These 
cases  will  be  examined. 

If  the  organization  of  the  company  is  a  part  of  plaintiff's 
case  in  an  appropriation  proceeding,  it  is  put  in  issue  by  a 
general  denial. 

In  2  Lewis  on  Eminent  Domain,  888,  the  statement  is  made 
that  "some  courts  hold  that  condemnation  proceedings  consti- 
tute an  exception  to  the  general  rule,  and  that  in  such  proceed- 
ings a  de  jure  incorporation  must  be  proved.  In  some  cases  it  is 
held  that  the  incorporation  of  the  company  must  be  shown  at 
some  stage  of  the  proceedings,  though  not  denied."  Among 
the  cases  cited  in  support  of  this  are  three  cases  from  Ohio  to 
the  following  effect: 

*'In  such  proceedings  for  appropriating  land  and  estimating 
the  compensation  to  be  paid  the  owner,  it  is  incumbent  upon  the 
company,  in  order  to  show  its  right  to  make  the  appropriation, 
to  give  evidence  of  a  certificate  and  public  record  of  its  or- 
ganization in  strict  compliance  with  the  requirements  of  the 
law.''    A.  &  0.  Railroad  Co.  v.  Sullivant,  5  Ohio  St.,  276,  279. 

"On  the  part  of  the  defendant  in  error,  as  we  understand  the 
argument,  it  is  claimed  that,  although  the  special  act  of  Feb- 
ruary 23,  1860,  for  the  relief  of  the  creditors  and  stockholders 
of  the  Marietta  &  Cincinnati  Railroad  Company  (57  0.  L.,  128), 
and  the  proceedings  thereunder  had,  should  be  held  inoperative 
to  invest,  de  jure,  this  organization  with  the  powers  conferred 
upon  that  company,  yet  as  it  is  de  facto  acting  as  a  corporation 
and  exercising  those  powers,  neither  its  existence  nor  its  right 
to  exercise  the  power  of  eminent  domain  can  be  collaterally  ques- 
tioned. While  we  do  not  question  the  correctness  of  many  of 
the  observations  made  in  argument  or  of  the  authorities  brought 
to  their  support,  we  still  think  the  proposition  itself  explicitly 
answered  by  the  judgment  of  this  court  in  The  A.  &  0.  R.  R. 
V.  8ulliva/nt,  5  Ohio  St.,  276."  Atkhison  v.  M.  &  C.  R.  R.,  15 
Ohio  St,  21,  32. 

**It  is  essential  to  the  exercise  of  the  right  of  eminent  domain 
for  the  company  to  prove  that  it  has  fully  organized  by  the 
election  of  directors  and  that  they  are  unable  to  agree  with  the 
owner  of  the  property  upon  the  compensation  to  be  paid  there- 
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for."  Powers  v.  Hazelton  Co.,  32  Ohio  St.,  429,  second  syllabus. 
**The  condemnation  of  land  for  the  construction  of  the  road 
comes  within  the  powers  to  be  exercised  by  the  corporation 
through  its  directors.  It  was  therefore  incumbent  upon  the 
company  to  show,  in  addition  to  the  fact  of  its  incorporation, 
that  it  had  brought  itself  into  a  condition  to  exercise  its  powers 
for  the  construction  of  the  road  by  a  full  organization  in  the 
election  of  directors.''     {Id.,  432).    This  decision  is  by  Day,  J. 

Besides  the  above  cases,  counsel  for  plaintiff  in  error  cite  an- 
other Ohio  case  in  addition  to  some  from  other  states — ^the  case 
of  StcUe,  ex  rel,  v.  Insurance  Co.,  49  Ohio  St.,  440.  The  last 
syllabus  reads: 

**The  making  and  filing  for  the  purpose  of  profit  of  articles 
of  incorporation  in  the  office  of  the  secretary  of  state  do  not 
make  an  incorporated  company;  such  articles  are  simply  au- 
thority to  do  so.  No  company  exists  within  the  meaning  of  the 
statute  until  the  requisite  stock  has  been  subscribed  and  paid 
in  and  the  directors  chosen." 

This  was  an  insurance  case,  and  it  is  true  that  the 
syllabus  of  the  case  must  be  interpreted  in  the  light  of  the 
text  and  restricted  accordingly.  It  is  provided  in  Section  3634 
that  no  insurance  company  shall  be  organized  unless  its  "capi- 
tal" is  fully  paid  up;  but  as  Section  3243,  Section  3244  and 
Section  3245  provide  that  no  corporation  shall  organize  until 
ten  per  cent,  of  its  stock  is  paid  up,  there  is  no  real  difference 
between  the  organization  of  an  insurance  company  and  that  of 
any  other  kind  of  corporation  except  as  to  the  amount  to  be 
paid  in.  There  is  no  reason,  therefore,  why  the  principle  stated 
in  the  49  Ohio  St.,  440,  should  not  apply  to  all  companies;  and 
from  the  language  of  the  syllabus  and  the  context,  it  is  appar- 
ently not  restricted  to  insurance  companies. 

These  Ohio  authorities  substantiate  the  statement  made  in 
2  Lewis  on  Eminent  Domain,  888,  supra. 

As  to  three  of  the  Ohio  cases  cited,  supra,  to-wit,  5  Ohio  St., 
279,  15  Ohio  St.,  33  and  33  Ohio  St.,  432,  the  learned  counsel 
for  defendant  in  error  seek  to  avoid  their  effect  by  claiming 
that  the  organization  of  a  company,  which  they  hold  must  be 
proved,  does  not  include  the  election  of  its  directors,  but  merely 
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the  filing  of  articles  of  incorporation  under  Section  3238  and  the 
certificate  that  ten  per  cent,  of  the  stock  is  subscribed  under 
Section  3244. 

In  support  of  this  claim  counsel  point  to  the  words  in  5  Ohio 
St.,  276,  280,  supra,  where  it  is  stated  that  a  corporation  in  a 
condemnation  case  must  give  '^  evidence  of  a  certificate  and 
public  record  of  its  organization/'  and  claim  that  these  words 
can  not  refer  to  the  election  of  the  ofScers  of  the  corporatiofi, 
because  there  is  no  "public  record"  kept  of  the  election  of  the 
officers  of  a  corporation.  This  court  does  not  agree  with  the 
reasoning  or  the  conclusion. 

'^The  organizing"  of  a  corporation  is  the  election  of  officers 
by  the  stockholders  {Railroad  Co.  v.  Chapman,  38  Ct,  56).  All 
lawyers  use  the  word  "organizing"  in  this  sense.  A  cor- 
poration is  not  "formed,"  to  take  the  word  used  in  Section 
3248,  Revised  Statutes,  until  the  directors  are  elected,  and  evi- 
dently  this  word  formed  is  used  in  the  Ohio  Statutes  as  a  syn- 
onym for  orgarUzed.  To  obtain  a  charter  and  to  certify  that  ten 
per  cent,  of  the  stock  is  subscribed  are  only  the  first  steps  toward 
forming  a  corporation.  At  such  a  stage  of  its  existence  a  cor- 
poration can  not  be  said  to  be  organized,  and  the  term  is  not  so 
used  in  the  reports.  Wten  the  5  Ohio  St.,  276,  speaks  of  the 
"public  record  of  its  organization,"  it  is  not  clear  just  what  is 
meant,  but  it  could  mean  the  minute  book  of  the  corporation 
containing  an  official  account  of  the  election  of  officers — for 
this  minute  book  is  in  the  nature  of  a  public  record  (1  Green- 
leaf,  Section  493),  and  is  the  record  evidence  that  the  corpora- 
tion was  properly  organized  {McFarland  v.  Strattan  Ins.  Co., 
4  Den.,  392).  However,  the  language  of  Judge  Day  in  33 
Ohio  St.,  429,  432,  quoted  in  full  swpro— "a  full  organization 
in  the  election  of  directors" — ought  to  set  at  rest  the  question 
as  to  what  our  Supreme  Court  means  when  it  speaks  of  the  or- 
ganization of  a  corporation. 

Further,  in  support  of  the  claim  that  the  organization  of  a 
corporation  does  not  include  the  election  of  its  directors,  the 
learned  counsel  for  the  defendant  in  error  call  attention  to  the 
fact  that  Section  3239  provides  that;  on  the  filing  of  the  articles 
of  incorporation,  the  subscribera  become  a  body  corporate,  with 
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'*  power  to  sue  and  be  sued,  contract  and  be  contracted  with, 
acquire  and  convey  at  pleasure  all  such  real  or  personal  estate 
as  may  be  necessary  and  convenient  to  carry  into  effect  the 
objects  of  the  incorporation,  to  make  and  use  a  common  seal, 
the  same  to  alter  at  pleasure,  and  to  do  all  needful  acts  to  carry 
into  effect  the  objects  for  which  it  was  created.  *' 

If  this  section  means  what  the  learned  counsel  claims  that  it 
does,  and  which  in  truth  it  seems  to  mean,  then  a  corporation 
might  even  condemn  land  under  Section  6420,  Revised  Statutes, 
without  having  any  stockholders,  without  having  ten  per  cent, 
on  the  subscribed  stC3k  paid  in  for  the  protection  of  creditors, 
and  without  having  any  oflScers. 

It  seems  to  the  court  that  Section  3239  does  not  reaUy  mean 
all  that  it  appears  to  say,  and  the  court  agrees  with  1  Morawetz 
on  Corporation  (2d  Ed.),  Section  33,  where  that  author,  in 
speaking  of  this  sort  of  a  statute,  says : 

**The  fact  that  the  statute  expressly  declares  that  the  signers 
of  the  certificate  and  their  successors  shall  be  a  body  corporate 
can  make  no  difference.  The  statute  does  not  intend  that  they 
shall  be  a  corporation  except  in  name.  Mere  names  do  not 
alter  facts,  and  no  amount  of  legislation  can  make  a  reality  out 
of  a  fiction. ' ' 

In  fine,  as  to  the  preliminary  questions,  the  court  is  of  opinion 
that  this  ought  to  be  treated  as  an  appropriation  proceeding, 
that  the  organization  of  the  corporation  is  put  in  issue  by  the 
pleadings,  and  that  the  word  ** organization"  includes  the  elec- 
tion of  directors. 

Coming,  then,  to  the  main  question,  was  the  organization  of 
this  telephone  company  such  as  to  entitle  it  to  a  standing  in  the 
probate  court  under  Section  3461  ?    This  court  thinks  not. 

The  provisions  of  Section  3243  that  ten  per  cent,  must  be 
paid  in  on  stock  at  the  time  of  subscription,  of  Section  3244 
that  the  incorporators  shall  be  liable  for  any  deficiency  of  such 
payment,  and  of  Section  3245  that  no  stockholder  shall  vote  at 
the  first  election  until  such  payment  is  made,  are  all  intended  to 
insure  the  paying  in  of  a  fund  for  the  benefit  of  future  cred- 
itors of  the  association  (1  Mor.  on  Corp,  [2d  Ed.],  Section  71; 
Eessler  v.  Cleveland  Co,,  61  Ohio  St.,  621).    It  is  a  well  estab- 
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lished  principle  that  statutory  provisions  intended  for  the  bene- 
fit of  creditors  or  the  general  public  can  not  be  set  aside  by  a 
corporation  in  its  organization  or  management,  although  those 
intended  merely  to  regulate  the  affairs  of  the  corporation  for 
the  benefit  of  the  stockholders  may  be  omitted  without  in- 
validating the  acts  of  the  corporation.  The  public  have  the 
right  to  object  in  the  first  case  although  not  in  the  last.  2  ilor- 
awetz  on  Corporations  (2d  Ed.),  Section  672. 

It  is  the  opinion  of  the  court,  therefore,  that  in  order  to  bring 
a  proceeding  in  the  probate  court  under  Section  3461,  a  tele- 
phone company  must  first  organize  according  to  law;  and  that 
an  election  of  officers  by  stock  on  which  nothing  has  been  paid 
is  not  such  an  organization. 

The  cases  cited  by  the  learned  counsel  for  the  defendant  in 
error  where  subscribers  for  stock  were  not  allowed  to  set  up, 
in  actions  for  unpaid  subscriptions,  that  there  were  irregulari- 
ties in  the  incorporation  of  the  company,  are  not  of  value  here. 
The  principle  that  forbids  such  a  defense  is  probably  akin  to 
estoppel.  Such  cases  are  Chamberlain  v.  Railroad  Co.,  15  Ohio 
St.,  225 ;  Railroad  Co.  v.  Smith,  id.  328,  336 ;  Henry  v.  Railroad 
Co.,  17  Ohio,  187,  191 ;  53  Md.,  1 ;  44  Mo.,  85 ;  31  Tex.,  465 ;  20 
Minn.,  535. 

The  same  principle  holds  in  the  other  cases  cited  where  a  cor- 
jwration  sued  one  not  a  stockholder  on  a  note,  and  the  defend- 
ant set  up  as  a  defense  a  question  as  to  the  legality  of  the  or- 
ganization of  the  plaintiff.  Such  are  35  Ohio  St.,  324;  8  C.  C, 
311;  12  R.  I.,  491,  etc.,  cited  by  defendant  in  error.  In  Ray- 
mond V.  Railroad  Co.,  21  W.  L.  B.,  103,  decided  by  Judge  Peck 
in  the  superior  court,  it  is  held  that  the  election  of  directors 
where  illegal  votes  were  cast  can  not  be  questioned  by  a  creditor 
of  the  corporation.  None  of  these  are  suits  to  appropriate 
property. 

It  is  argued  by  the  learned  counsel  for  defendant  in  error 
that  the  organization  of  the  corporation  can  not  be  attacked  col- 
laterally, and  can  only  be  called  in  question  in  a  direct  proceed- 
ing. This  is  true;  but  in  a  condemnation  case  to  question  the 
existence  of  a  corporation  is  not  to  make  a  collateral  attack 
upon  it.    Under  Section  6414,  et  seq.,  for  the  appropriation    f 
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property  in  the  probate  court,  proof  of  the  **  existence  of  the 
corporation"  is  required  by  Section  6420  from  the  plaintiff.  Its 
legality  is  directly  in  issue.  If  proceedings  under  Section  3461 
are  in  the  nature  of  appropriation  proceedings,  the  plaintiff 
should  prove  its  organization  as  part  of  its  case,  and  any  ques- 
tion as  to  its  organization  raised  by  the  city  would  not  be  a 
collateral  attack. 

One  more  point  made  on  this  branch  of  the  case  by  the 
learned  counsel  for  the  defendant  in  error  will  be  taken  up. 

It  is  claimed  that  Section  3245  denying  the  right  of  voting 
to  stock  which  owes  an  installment,  does  not  apply  to  the  first 
election  of  directors.  It  is  said  that  this  must  be  so  because 
at  the  time  of  the  first  election,  there  being  no  officers,  no  one 
is  authorized  to  receive  the  ten  per  cent,  installment  on  stock. 
This  position  is  not  tenable. 

Section  3245  uses  the  words  **at  such  first  election."  Further 
it  provides  that  the  incorporators  shall  be  the  inspectors  of 
this  election  while  the  inspectors  of  subsequent  elections  are 
provided  for  by  Section  3245a  (2).  This  Section  3245  applied 
throughout  to  the  first  election  only  until  April  23,  1898  (93 
0.  L.,  230),  when  a  clause  was  inserted  in  the  middle  giving 
the  right  to  cumulate  votes  at  the  first  and  all  other  elections. 

Evidently  one  of  the  incorporators,  to  be  designated  by  the 
others,  should  receive  the  checks  (made  payable  to  the 
company) ;  for  under  Section  3244  (last  line),  the  incorporators 
are  liable  for  the  amount  of  any  deficiency  in  the  actual  pay- 
ment of  the  ten  per  cent.  It  is  held  in  Hessler  v.  Cleveland 
Co,,  61  Ohio  St.,  621,  cited  supra,  that  the  incorporators  are 
liable  under  Section  3244  for  any  deficiency  in  the  actual  pay- 
ment of  ten  per  cent,  of  the  authorized  capital  stock,  and  that 
this  liability  is  a  security  for  the  creditors  in  addition  to  the 
liability  of  the  stockholders.  In  order  that  the-  incorporators 
may  protect  themselves  against  such  liability,  they  have  the 
right  as  tellers  of  the  first  election,  to  refuse  to  let  anyone  vote 
(under  Section  3245)  until  he  has  paid  the  ten  per  cent,  in- 
stallment on  his  stock;  and  how  can  the  incorporators  know 
that  a  stockholder  has  paid  his  installment  unless  the  check  is 
in  their  possession?    When  the  statute  requires  the  incorpor- 
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ators  to  certify  to  the  secretary  of  state  that  ten  per  cent,  is 
paid  in,  makes  them  personally  responsible  for  any  part  of  it 
that  is  not  paid  in,  and  commands  that  they  shall  let  no  one 
vote  who  has  not  paid,  they  can  be  true  to  their  trust  and  pro- 
tect themselves  only  by  getting  the  money  into  their  own  pos- 
session. The  court  is  of  the  opinion  that  this  is  the  meaning 
of  the  statute. 

No  opinion  is  expressed  on  points  not  passed  upon  in  this 
decision.     Judgment  reversed. 

Charles  J.  Hunt,  Corporation  Counsel,  for  plaintiff  in  error. 

Peck,  Shaffer  &  Peck,  John  W.  Warrington  and  Miller 
Outcalt,  for  the  Cincinnati  &  Suburban  Bell  Telephone  Co. 

C.  B.  Matthews,  for  defendant  in  error. 

Powel  Crosley,  for  the  Cincinnati  Telephone  Co. 

Pogue  &  Pogue,  for  Pitzsimmons  Telephone  Co. 

Theodore  Horstman,  for  Interstate  Telephone  Co. 


mSUFriCIENT  GROUND  FOR  AN  INJUNCTION. 

[Common  Pleas  Court  of  Franklin  County.] 

Fritter  v.  Bohl  et  al. 

Decided,  June  10,  1904. 

Municipal  Carporationa — Bums  Law — Uniformity  of  Decision — InfunO' 
Hon — Where  No  Injury  is  Contemplated. 

The  rule  tbat  an  injunction  will  not  be  granted,  unless  the  evidence 
shows  a  probability  of  the  defendant  doing  the  act  which  it  is 
sought  to  restrain,  will  be  applied  on  a  hearing  on  demurrer  to 
an  answer  denying  any  Intention  of  doing  the  thing  complained  of. 

Bigger^  J. 

The  plaintiff  brings  this  suit  as  a  tax-payer  and  alleges  that 
the  city  solicitor  was  first  requested  to  bring  the  same,  but  that 
he  has  failed  to  do  so.  The  action  is  brought  to  restrain  the 
defendants,  constituting  the  board  of  public  service  of  this  city, 
and  the  auditor  and  treasurer  of  the  city  and  one  John  E.  King 
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from  taking  any  steps  under  a  contract  entered  into  for  the 
construction  of  a  system  of  sewers  in  this  city. 

The  contract  is  claimed  to  be  illegal  and  void  for  several 
reasons,  the  chief  of  which  is  that  the  Bums  Law  was  not  com- 
plied with,  in  that  there  was  no  money  in  the  treasury  to  the 
credit  of  the  sewer  fund  applicable  to  payment  for  the  con- 
struction of  the  sewer,  and  that  there  was  no  certificate  of  the 
auditor  to  that  effect  as  required  by  law. 

The  defendant,  by  its  answer,  admits  this,  and  it  is  further 
stated  by  way  of  answer  that  the  defendants  are  not  now  pro- 
ceeding to  operate  under  the  said  contract;  that  the  contractor 
ceased  to  do  any  work  under  the  contract  some  twenty  days 
prior  to  the  bringing  of  this  suit,  and  that  prior  to  the  bring- 
ing of  the  suit  the  city  bad,  under  the  authority  of  the  contract, 
terminated  and  ended  all  of  the  contractor's  rights  under  his 
contract  on  account  of  his  breach  of  the  contract;  that  the 
contractor  does  not  propose  to  do  further  work  under  the  con- 
tract; that  the  city  will  not  permit  him  to  do  so;  that  the  cily 
will  draw  no  further  voucher  of  any  kind  under  and  by  virtue 
of  the  contract  in  favor  of  the  defendant,  King,  nor  will  any 
more  money  be  paid  out  as  compensation  for  material  furnished 
and  labor  performed  under  the  contract. 

A  general  demurrer  has  been  filed  by  the  plaintiff  to  the 
answer,  and  it  is  contended  that  when  the  city  admits  that  there 
was  no  compliance  with  the  Burns  Law,  that  the  answer  is 
clearly  bad.  The  city  calls  attention  to  the  fact  that  the  same 
defense  was  made  in  certain  cases  presented  to  and  decided  by 
another  branch  of  this  court,  and  that,  notwithstanding  the 
failure  to  comply  with  the  Burns  Law,  the  court  held  an  in- 
junction would  not  lie  under  the  circumstances  disclosed  by  the 
pleadings  in  this  case.  I  have  examined  the  opinion  of  Judge 
Dillon  attached  and  the  pleadings  in  the  cases  submitted  to  him, 
and  there  is  no  question  but  that  the  very  question  here  pre- 
sented was  presented  to  and  decided  by  Judge  Dillon.  It  is  a 
rule  of  this  court  that  where  the  exact  question  presented  has 
been  decided  by  another  branch  of  the  court,  that  for  the  sake 
of  uniformity  of  decision,  it  will  be  followed  until  reversed  by 
a  higher  court.     There  is  no  question  but  that  Judge  Dillon's 
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decision  is  in  point  and  decisive  of  the  question  here  presented. 

But  there  is  another  reason  which  it  seems  to  me  requires  the 
court  to  overrule  the  demurrer,  and  that  is  the  averments  of  the 
answer,  that  the  city  authorities  have  terminated  the  contract 
with  the  contractor  and  that  no  further  steps  are  or  will  be 
taken  under  it  by  the  contractor,  it  being  terminated  by  the 
city  by  virtue  of  the  terms  of  the  contract  itself,  and  that  no 
money  will  be  paid  out  by  the  city  to  the  contractor. 

Now  the  object  and  purpose  of  injunction  is  to  prevent  threat- 
ened injury.  Where  there  is  no  injury  reasonably  to  be  appre- 
hended, courts  do  not  exercise  this  extraordinary  power  vested 
in  them  for  the  protection  of  property  rights.  I  do  not  under- 
stand why  a  tax-payer  should  bring  such,  an  action  after  the 
city  had,  under  the  terms  of  the  contract,  terminated  it.  If  the 
action  had  been  brought  before  the  contract  was  terminated,  a 
different  question  would  be  presented.  But  unless  the  city 
were  acting  in  bad  faith,  where  is  the  necessity  for  such  an 
action  after  the  contract  has  been  ended  and  the  contractor  dis- 
charged from  work  ?  True,  it  is  said  in  argument,  that  at  some 
future  time  some  other  board,  or  a  board  composed  of 
other  members,  may  not  feel  bound  by  the  acts  of  the  present 
board,  and  might  proceed  under  the  contract.  If  that  time 
should  come,  then  it  will  be  time  for  the  tax-payers  to  inter- 
vene, but  when  there  is  no  danger  threatening,  I  am  of  opinion 
that  a  tax-payer  has  no  right  to  come  into  court  and  ask  the 
court  to  grant  something  which  he  does  not  need.  The  courts 
do  not  make  useless  orders,  and  such  orders  as  injunction  are 
only  made,  as  I  understand  the  rule,  when  there  is  a  real  danger 
to  be  apprehended.  The  rule  on  the  subje'ct  is  stated  by  Spell- 
ing in  his  work  on  injunction  and  other  extraordinary  reme- 
dies at  Section  18.    He  says: 

"An  injunction  is  never  granted  except  for  substantial  rea- 
sons founded  on  actual  interest.  Xor  is  an  injunction  justified 
by  the  fact  that,  if  there  be  no  intention  on  the  part  of  the  de- 
fendant to  do  the  acts  feared,  the  injunction  can  do  no  harm. 
The  court  will  not  interfere  unless  the  evidence  shows  a  prob- 
ability of  defendant  doing  the  act  whch  it  is  soufrht  to  restrain. 
•  •  •  It  is  not  sufficient  that  the  complainant  apprehends 
or  fears  the  commission  of  prejudicial  acts  by  the  defendant. 
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since  there  may,  in  fact,  be  no  substantial  grounds  therefor. 
Facts  establishing  the  probability  of  the  commission  of  such 
acts,  unless  the  defendant  be  restrained,  are  necessary." 

As  to  the  contention  of  plaintiff  that  the  Bums  Law  applies, 
there  seems  to  me  to  be  great  force  in  the  argument  presented 
that  the  contract  was  null  and  void  because  of  the  failure  to 
comply  with  the  Burns  Law.  But  I  follow  the  rule  established 
for  the  sake  of  uniformity  of  decision  upon  that  question.  I  am 
also  of  opinion  that  the  averments  concerning  the  termination 
of  the  contract,  and  the  evidence  that  no  further  vouchers  are 
about  to  be  or  will  be  drawn  to  pay  for  work  done  under  the 
contract,  are  proper  averments  in  an  answer,  and,  if  proven, 
will  constitute  a  defense.  For  the  above  reasons  the  demurrer 
must  be  overruled. 

Nash,  Lentz,  Addison  &  Fritter,  for  plaintiff. 

James  M.  Butler,  for  defendant. 


SERVICE  OF  SUMMONS  ON  A  PRISONER  IN  THE  PENITENTIARY. 

[Common  Pleas  Court  of  Franklin  County.] 

Josephine  Thompson  v.  Albert  B.  Montrass  et  al. 

Decided,  February  29,  1904. 

Service  of  Summons — Residence  of  Convicts  for  Purpose  of — Issue 
of  Process  to  other  Counties  for  Co-Defendants — Pleadings  not 
Inconsistent,  When—Section  5028. 

1.  The  residence  of  one  who  is  serving  a  sentence  of  imprisonment  is, 

for  the  purpose  of  service  of  summons,  in  the  county  where  the 
prison  is  Ideated,  and  service  upon  him  in  a  suit  brought  in  that 
county  renders  service  valid  upon  co-defendants  in  the  county 
where  they  reside. 

2.  An  averment  that  one  of  the  defendants  to  the  suit  is  a  resident 

of  a  certain  county  is  not  inconsistent  with  an  averment  that, 
in  accordance  with  the  sentence  of  court,  he  is  confined  in  a 
prison  located  in  another  county. 

Evans,  J. 

The  motion  is  to  quash  the  service  of  summons  in  this  case. 
It  appears  that  the  defendants,  Blair  and  Beem,  are  residents  of 
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Union  county ;  that  the  defendant,  Montrass,  is  a  convict  in  the 
Ohio  penitentiary,  sentenced  by  the  Court  of  Common  Pleas  of 
Union  County. 

The  defendants,  Blair  and  Beem,  it  is  claimed,  were  sureties 
on  a  building  bond  for  Montrass.  The  action  is  founded  on 
this  bond. 

Suit  was  begun  in  this  court,  and  summons  had  on  Montrass 
at  the  Ohio  penitentiary,  in  this  county.  Thereupon  summons 
was  directed  to  the  sheriflf  of  Union  county  for  the  defendants, 
Blair  and  Beem,  and  service  upon  them  was  then  obtained. 

It  is  contended  in  support  of  the  motion  that  this  court  has 
no  jurisdiction  of  the  parties,  because  service  could  not  lawfully 
be  had  on  Montrass  to  answer  to  a  civil  action  in  this  county,  he 
being  here  involuntarily  under  an  order  of  court  serving  the 
term  of  his  sentence  at  said  institution.  Section  5028,  Revised 
Statutes,  provides,  among  other  things,  that  **  every  other  action 
must  be  brought  in  the  county  in  which  a  defendant  resides  or 
may  be  summoned,"  etc.  There  is  no  question  but  that  if  said 
defendant  was  voluntarily  in  the  county  he  **may  be  sum- 
moned" to  answer  to  a  suit  in  this  county,  notwithstanding  he 
may  reside  in  Union  county,  then  service  on  the  other  defend- 
ants made  in  Union  county  would  give  this  court  lawful  juris- 
diction over  the  cause  of  action  and  the  parties. 

But  the  question  here  is,  does  the  bodily  presence  of  said  de- 
fendant in  the  county,  regardless  of  said  circumstances  which 
brought  him  here,  confer  jurisdiction  on  this  court  ?  If  service 
of  process  on  Montrass  is  good  service,  then  service  on  the  other 
defendants  is  good.  The  question  of  law  here  presented  is  a 
new  one  in  this  state,  and  so  far  as  my  investigation  has  gone, 
and  the  briefs  of  counsel  disclose,  it  has  not  been  made  in  this 
form  in  other  states.  It  is  not  claimed  by  counsel  for  defendants 
that  the  mere  fact  that  Montrass  is  imprisoned  would  exempt 
him  from  service  of  summons.  But  the  contention  is,  that  a 
person,  taken  by  force  from  the  county  of  his  residence  to  an- 
other county,  under  an  order  of  court  sentencing  him  to  im- 
prisonment in  the  penitentiary  in  the  latter  county,  is  privileged 
from  being  served  with  summons  in  said  county  while  impris- 
oned therein  serving  the  sentence  of  the  court,  for  the  reason 
that  he  neither  goes  or  remains  therein  voluntarily. 
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Counsel  for  defendants  rely  on  Compton  v.  Wilder,  40  Ohio 
Sty  130,  and  Andrews  v.  Lenibeck,  46  Ohio  St.,  38,  41,  in  sap- 
port  of  their  contention. 

Compton  V.  Wilder,  supra,  settles  the  question  where  a  person 
is  extradited  from  another  state  upon  the  requisition  of  the 
governor  of  this  state,  in  a  criminal  prosecution  instituted 
against  him  here,  that  service  of  summons  and  an  order  of  ar- 
rest issued  in  a  civil  action  brought  by  the  same  parties  who  ap- 
plied for  the  requisition  against  the  defendant,  and  the  sum- 
mons in  the  civil  action  was  made  upon  the  defendant  directly 
after  he  had  entered  into  a  recognizance  to  appear  before  the 
court  at  its  next  term,  and  before  conviction,  and  before  he  had 
an  opportunity  to  return  to  his  home,  and  such  service  was 
held  to  be  rightfully  set  aside. 

In  other  words,  it  was  held  that  a  person  given  up  by  the 
governor  of  another  state  to  be  brought  into  this  state  on  a 
specific  criminal  charge,  should  not  be  deprived  of  any  rights 
except  such  as  he  had  forfeited  by  the  commission  of  the  al- 
leged crime.  He  could  not,  in  this  manner,  be  brought  into  the 
state  for  the  purpose  of  getting  service  of  summons  on  him  in 
a  civil  action,  and  when  so  brought  into  the  state,  he  must  first 
be  afforded  an  opportunity  to  return  to  his  home,  and  service 
had  under  such  circumstances  may  be  set  aside. 

Andrews  v.  Lembeck,  supra,  was  where  a  person  attended  the 
hearing  of  an  application  for  an  injunction  in  a  case  in  which 
he  was  interested  as  a  party  in  a  county  other  than  that  of  his 
residence.  It  was  held  that  he  was  privileged  from  the  service 
of  summons  while  going  to,  attending  and  returning  from,  the 
place  of  such  hearing.  In  neither  of  the  above  cases  do  the 
facts  correspond  with  the  facts  in  the  case  at  bar. 

Montrass  is  not  in  this  county  to  answer  as  a  party  or  a  wit- 
ness to  an  action  or  proceeding  in  court,  nor  is  he  brought  here 
under  arrest  to  answer  to  a  criminal  charge.  It  is  conceded  that 
he  was  not  decoyed  to  this  county  by  any  act  of  the  plaintiff 
for  the  purpose  of  getting  service  on  him  here.  His  bodily 
presence  is  in  this  county  simply  because  this  penal  institution 
is  located  here,  and  he  is  serving  the  sentence  of  the  court.  If 
by  his  own  voluntary  act  by  an  infraction  of  the  penal  laws 
of  the  state  he  is  under  a  sentence  confined  in  said  penal  in- 
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stitution  located  in  this  county,  would  not  this  jurisdiction  then 
be  equivalent  to  his  residence  f  He  has  lost  his  citizenship  in 
the  state  by  reason  of  his  conviction  and  imprisonment  for  a 
felony.  Hence,  he  is  no  more  a  citizen  of  Union  county  than  he 
is  of  Franklin  county.  True,  this  may  be  restored  to  him,  but 
that  will  depend  upon  executive  clemency.  Has  he  a  usual 
place  of  residence  in  Union  county,  as  claimed  by  counsel  for 
defendants?  It  is  also  true  that  one  may  have  a  residence  in 
the  state  without  a  domicile  and  without  citizenship.  The  es- 
sential distinction  between  residence  and  domicile  is  that  the 
first  involves  the  intept  to  leave,  when  the  purpose  for  which 
one  has  taken  up  his  abode  ceases.  The  other  has  no  such  in- 
tent.   2  Bouvier,  904. 

It  is  often  difScult  to  determine  the  usual  place  of  residence 
of  a  party.  *'The  word  usual  place  of  residence  means  the  place 
of  abode  at  the  time  of  the  service."  Oadsen  v.  Johnson,  1 
Nott.  &  McC,  89. 

''Process  for  the  commencement  of  an  action  against  a  con- 
vict in  the  state  prison  may  be  served  upon  him  in  the  prison; 
although  his  right  to  sue  is  suspended,  he  may  still  be  sued, 
and  the  suit  prosecuted  to  judgment.''  Davis  v.  Duffie,  8 
Bosw.  (N.  Y.),  617. 

**If  defendant  is  a  single  man,  to  justify  the  leaving  of  a 
copy  at  his  boarding  house,  he  must  be  actually  boarding  at  the 
place  at  the  time.  If  he  has  left  the  place,  the  service  is  not 
good.'*    Nadi,  PI.  &  Pr.,  71. 

It  was  held  in  Alley  v.  Caspari,  80  Me.,  234,  that  for  the  pur- 
pose of  serving  process,  the  bodily  presence  of  a  person  within 
the  jurisdiction  is  regarded  as  equivalent  to  residence.  19 
Ency.,  606. 

In  New  York  the  courts  held  that  a  convict  is  subject  to  be 
sued  and  ''proceeded  against  in  all  the  modes  prescribed  by  law 
to  enforce  civil  remedies,  as  if  he  were  at  large."  Bonnell  v. 
Railway  Co.,  12  Hun.  (N.  Y.),  218;  Bowles  v.  Hai>ermann,  95 
N.  Y.,  246 ;  Worth  v.  Norton,  56  S.  Car.,  56. 

Under  the  authorities  I  am  inclined  to  the  opinion  that  said 
defendant  has  no  usual  place  of  residence  in  Union  county.  On 
the  other  hand,  his  place  of  residence  is  at  the  prison  in  this 
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county  for  a  fixed  and  definite  time.    Until  that  is  terminated 
he  can  not  establish  or  have  another  at  a  different  place. 

Suppose  a  resident  of  Union  county  held  a  note  against  said 
defendant  which  matured  subsequent  to  his  conviction  and 
imprisonment  in  the  penitentiary.  There  is  no  question  but 
that  the  holder  could  sue  the  defendant  at  the  maturity  of  said 
note,  but  the  question  would  be,  within  what  jurisdiction  could 
he  sue  him?  That  will  depend  upon  the  question  of  service. 
There  must  be  service  either  personal,  or  a  summons  left  at 
the  usual  place  of  residence  of  the  defendant.  If  the  usual 
place  of  residence  means  "the  place  of  abode  at  the  time  of  the 
service,"  as  held  in  Gadsden  v.  Johnson,  supra,  then  he  would 
have  no  usual  place  of  residence  in  Union  county,  and  such 
service  could  not  be  had  on  him  in  that  county.  Such  person 
would  then  necessarily  have  to  sue  in  the  jurisdiction  in  which 
the  prison  is  located  where  he  could  obtain  personal  service  on 
the  defendant. 

It  will  be  noted  that  in  Andrews  v.  Lembeck  and  Campion 
V.  Wilder,  supra,  neither  of  the  defendants  had  lost  their  usual 
places  of  residence.  Such  were  still  intact ;  and  in  the  latter  case 
the  reviewing  court  suggested  that  the  plaintiff  had  his  remedy 
to  pursue  the  defendant  and  sue  him  there. 

If  the  defendant  has  no  usual  place  of  residence  in  Union 
county,  the  holder  of  said  note  could  not  sue  him  in  Union 
county  and  get  service  on  him  by  summons  directed  to  the 
sheriff  of  Franklin  county.  In  fact,  jurisdiction  would  not  lie 
in  Union  county,  and  Franklin  county  would,  under  the  cir- 
cumstances, be  the  only  county  in  which  jurisdiction  would  lie. 

The  fact  that  the  aflBdavit  avers  that  said  defendant  is  a  resi- 
dent of  Union  county  does  not  conflict  with  the  averments  that 
he  is  confined  in  a  prison  located  in  another  county  under  sen- 
tence of  the  court.  The  afiidavit,  I  am  of  the  opinion,  shows 
that  said  defendant  at  the  time  of  said  service  was  a  resident  of 
Franklin  county;  and  under  Section  5028,  Revised  Statutes, 
the  service  of  summons  on  him  within  this  jurisdiction  is  good 
service.  For  the  above  reasons  the  motion  to  set  aside  and 
quash  the  service  upon  the  defendants  is  overruled. 

Paul  Jones  and  TF.  E.  Jones,  for  plaintiff. 

J.  L.  Cameron  and  J.  F,  Millar,  for  defendants. 
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FURNISHING  COUHTY  SUPPUES  VHDEK  AN  ILLEGAL 

CONTRACT, 

[Common  Pleas  Court  of  Sandusky  County.] 

State  op  Ohio,  ex  rel  M.  W.  Hunt,  Prosecuting  Attorney, 

V.  S.  M.  Fronizer  et  al. 

Decided,  September,  1904. 

Contracts — Recovery  on  Can  Not  be  Hadr—Either  for  Reasonable  Value 
or  on  a  Quantum  Meruit — Where  Illegal  and  Entered  Into  With  a 
County — Action  to  Recover  Back — Parties. 

1.  A  person  furnishing  bridges  or  other  material  or  supplies  to  a 

county  under  an  illegal  contract  is  a  mere  volunteer,  and  can  not 
recover  back  the  property  so  furnished  nor  the  reasonable  value 
thereof  nor  on  quantum  meruit. 

2.  Under  Revised  Statutes,  Section  1277,  as  it  now  stands,  whatever 

could  have  been  prevented  by  injunction,  can  be  remedied  by  a 
suit  to  recover  back. 

3.  Whether  the  facta  stated  in  a  suit  to  recover  back,  moneys  illegally 

drawn  out  of  the  county  treasury  constitute  an  action  in  tort  or 
on  contract,  all  parties  participating  in  the  making  of  such  con- 
tract, and  in  the  receipt  of  the  moneys  may  be  properly  joined  as 
defendants. 

BUCKLAND,  J. 

Action  to  recover  back  money  illegally  paid;  heard  on  de- 
murrers to  petition. 

The  material  facts  in  so  far  as  they  are  necessary  to  a  determ- 
ination of  the  questions  made  and  arguments  advanced  as  al- 
leged in  the  petition  are  in  brief  as  follows : 

For  a  first  cause  of  action,  M.  W.  Hunt,  the  relator,  alleges 
he  is  the  duly  elected,  qualified  and  acting  prosecuting  attorney 
of  Sandusky  county,  Ohio,  and  as  such  brings  this  action  for 
the  use  and  benefit  and  on  behdlf  of  said  county.  That  said 
county  of  Sandusky  is  a  duly  organized  county  of  the  state  of 
Ohio,  and  that  said  The  Bellefontaine  Bridge  &  Iron  Company 
is  a  corporation  duly  organized  under  the  laws  of  the  state  of 
Ohio. 

On  the  18th  day  of  July,  1903,  said  defendant,  S.  M.  Fronizer, 
as  agent  of  said  company,  entered  into,  with  a  majority  of  the 
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board  of  commissioners  of  said  county,  a  contract  for  furnish- 
ing the  materials  and  performing  the  work  therein  specified  for 
the  construction  of  a  certain  bridge  located  near  A.  J.  Wolfe's 
residence  in  Sandusky  township  in  said  county,  by  the  terms  of 
which  said  Fronizer  and  said  iron  company  agreed  to  furnish 
said  materials  and  perform  said  labor  for  the  completion  of  said 
bridge  for  the  price  of  $240,  payable  on  January  1,  1904.  That 
said  contract  was  illegal  and  unlawful,  as  said  Fronizer  and 
said  iron  company  and  said  commissioners  then  and  there  well 
knew,  for  the  following  reasons: 

1.  That  said  board  of  commissioners  nor  any  member  before 
or  at  the  time  of  entering  into  said  contract  or  at  any  other 
time,  procured  a  certificate  of  the  county  auditor  that  the  money 
required  for  the  payment  of  the  obligation  created  by  said  con- 
tract or  any  part  thereof  was  in  the  treasury  to  the  credit  of 
the  bridge  fund  of  the  county,  or  had  been  levied  and  placed 
on  the  duplicate  and  in  process  of  collection  and  not  appropri- 
ated for  any  other  purpose,  as  required  by  Section  28346,  Re- 
vised Statutes  of  Ohio,  and  that  no  such  fund  was  in  the  treas- 
ury. 

2.  That  the  price  agreed  upon  by  said  county  commissioners 
and  said  Fronizer  as  such  agent  for  said  iron  company  was  ex- 
orbitant, largely,  grossly  and  fraudulently  in  excess  of  the 
true  and  reasonable  value  thereof,  to-wit,  double  the  real  value 
and  more,  as  said  defendants,  Fronizer  and  the  iron  company, 
well  knew. 

3.  Said  contract  was  entered  into  secretly  between  B.  B.  Over- 
myer  and  Winfield  S.  Blair  and  said  Fronizer,  and  said  contract 
was  not  made  and  entered  into  in  open  public  board  meeting  or 
session  of  said  county  commissioners,  nor  any  minute  or  record 
made  by  the  board  or  its  clerk. 

That  on  December  26,  1903,  before  the  said  sum  of  $240  was 
due  and  payable  according  to  the  terms  of  the  contract,  defend- 
ants Fronizer  and  N.  V.  Elliott,  claiming  to  be  the  agents  for 
said  iron  company,  well  knowing  said  contract  to  be  fraudulent 
and  illegal,  wrongfully  procured  the  allowance  by  said  Bair  and 
Sandwisch,  two  of  the  commissioners  of  the  county,  and  know- 
ing the  same  to  be  fraudulent  and  illegal,  they  procured  from 
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the  county  treasurer  the  payment  of  $240  upon  said  illegal  con- 
tract, which  relator  demands  to  be  paid  back  into  the  treasury. 

The  second  cause  of  action  alleged  a  similar  transaction  on 
July  18, 1903,  for  $452  on  account  of  another  Wolfe  bridge,  due, 
payable  and  paid  as  set  forth  in  the  first  cause  of  action. 

The  third  cause  of  action  alleges  a  similar  transaction  on  July 
18,  1903,  for  $68  for  materials  and  work  for  the  repair  of  a 
certain  bridge  located  near  one  William  Homung's  residence  in 
Washington  township,  Sandusky  county,  Ohio,  due,  payable  and 
paid  as  set  forth  in  the  first  cause  of  action. 

The  fourth  cause  of  action  alleges  a  similiar  transaction  on 
the  same  day  for  $175  for  material  and  labor  for  the  repair  of 
a  bridge  near  John  Klinker's  residence,  in  Washington  township, 
said  county,  due,  payable  and  paid  as  set  forth  in  the  first  cause 
-of  action. 

The  fifth  cause  of  action  alleges  a  similar  transaction  on 
March  28,  1903,  for  the  sum  of  $996  for  materials  and  labor  for 
the  completion  of  repairs  on  a  bridge  near  T.  A.  Hineline's 
residence,  in  Rice  township,  Sandusky  county,  Ohio,  payable 
after  December  1,  1903,  thereafter,  and  paid  on  December  3, 
1903,  as  alleged  in  the  first  cause  of  action,  except  it  is  not 
claimed  that  the  same  was  paid  before  it  was  due. 

The  relator  claims  judgment  against  the  defendants  in  the 
sum  of  $1,931,  with  interest  on  the  separate  sums  from  the  days 
they  were  paid. 

Separate  demurrers  were  filed  on  behalf  of  each  of  the  de- 
fendants, each  demurring  to  the  petition  for  the  following  rea- 
sons: 

1.  Several  causes  of  actioti  are  improperly  joined  therein. 

2.  Separate  cause  of  action  against  several  defendants  are 
improperly  joined  therein. 

3.  Said  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant. 

4.  The  plaintiff  and  relator  has  no  legal  capacity  to  sue. 
Briefs  were  filed  and  the  demurrers  argued. 

The  third  and  fourth  grounds  of  the  demurrer  were  most  par- 
ticularly argued  and  insisted  upon. 
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In  the  petition  filed  the  name  of  one  of  the  defendants  was 
omitted  from  one  of  the  causes  of  action,  but  it  appearing 
to  be  a  clerical  error,  the  name  was  inserted  by  consent,  thus 
eliminating  that  phase  of  the  contention,  practically  reducing 
the  question  as  to  whether  or  not  there  are  sufficient  facts  stated 
to  constitute  a  cause  of  action,  the  fourth  ground  probably 
being  included  in  the  third. 

On  behalf  of  the  iron  company  it  is  contended — 
First.     That  the  five  several  contracts  are  alleged  to  have 
been  void  for  three  reasons: 

1.  Lack  of  the  certificate  required  by  Section  28346,  Re- 
vised Statutes  of  Ohio. 

2.  Exorbitant  price  fraudulently  in  excess  of  the  true  value 
as  defendants  well  knew. 

3.  Secret  contract  with  two  commissioners,  the  third  being 
ignorant  of  the  facts,  and  txo  record  being  kept. 

And  that  there  is  no  charge  of  fraud  even  if  the  contracts  be 
illegal,  as  such  it  was  because  the  manner  of  their  making  was 
irregular  and  not  in  accordance  with  the  statutes. 

As  supplementary  to  this,  it  is  well  to  add  that  the  petition 
charges  that  the  contracts  were  not  made  in  open  meeting  by 
the  board ;  that  is,  there  was  no  action  of  the  county  commission- 
ers as  a  board. 

Second.  It  does  not  appear  that  the  bridges  and  repair  work 
were  not  furnished  to  the  county  by  the  bridge  company,  but 
inferentially  that  value  to  some  extent,  about  half  the  contract 
price,  has  been  furnished  under  these  contracts,  and  that  before 
the  moneys  paid  out  on  such  completed  contracts  can  be  recov- 
ered back,  either  the  property  received  or  the  actual  value  there- 
of must  be  tendered  back  to  the  bridge  company. 

Third.  There  is  no  allegation  that  the  bridge  company  re- 
ceived the  money. 

Fourth.  The  statute.  Section  1277,  Revised  Statutes  of  Ohio, 
does  not  authorize  the  prosecuting  attorney  to  bring  the  action. 

Fifth.  That  even  if  said  Section  1277  did  authorize  such 
suit,  there  is  no  allegation  that  the  money  paid  out  was  public 
moneys. 
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Sixth.  That  the  county  commissioners,  having  passed  upon 
these  claims,  it  is  '^res  judicata/'  and  can  not  be  reviewed  by 
any  other  tribunal. 

The  contentions  on  behalf  of  the  other  defendants,  Fronizer 
and  Elliott,  are  included  within  the  divisions  above  so  far  as 
applicable. 

On  behalf  of  the  plaintiffs  it  is  contended : 

1st  That  Section  1277,  Revised  Statutes  of  Ohio,  gives  direct 
and  ampte  power  to  bring  this  action  and  to  recover  back  the 
money  iUegally  withdrawn  from  the  treasury. 

2d.  That  this  being  a  statutory  remedy  with  absolute  right, 
an  offer  to  return  is  not  a  condition  precedent  to  the  right  of  re- 
covery. 

3d.  It  is  not  a  question  of  fraud  except  only  in  so  far  as  il- 
legality is  a  fraud. 

4th.  The  failure  of  the  commissioners  to  act  as  a  board  and 
in  the  manner  provided  by  the  statute.  And  also  the  failure  to 
procure  the  certificate  as  required  before  action  are  conditions 
precedent,  rendering  the  contracts  and  payment  of  moneys  there- 
under not  only  illegal,  but  absolutely  void. 

As  to  the  right  of  action,  it  is  provided  by  Section  1277, 
Revised  Statutes  of  Ohio: 

**That  the  prosecuting  attorneys  of  the  several  counties  of  the 
state,  upon  being  satisfied  that  the  funds  of  the  county  or  any 
public  moneys  in  the  hands  of  the  county  treasurer  or  belonging 
to  the  county  are  about  to  be  or  have  been  misapplied,  or  that 
any  such  public  moneys  have  been  illegally  drawn  out  of  or 
withheld  from  the  county  treasury,  or  that  a  contract  in  con- 
travention of  the  laws  of  this  state  has  been  or  is  about  to  be 
entered  into,  or  has  been  or  is  being  executed,  or  that  a  contract 
was  procured  by  fraud  or  corruption  •  •  •  or  that  any  money 
is  due  the  county,  may  apply  by  civil  action  in  the  name  of  the 
state  to  a  court  of  competent  jurisdiction  to  restrain  such  con- 
templated misapplication  of  funds,  *  ^  *  or  to  recover  hack  for 
the  use  of  the  county  all  such  public  moneys  so  misapplied  or 
so  illegally  drawn  outy  or  to  recover,  for  the  benefit  of  the  county, 
any  damages  resulting  from  the  execution  of  any  such  illegal 
contract."  •  •  • 

This  amendment  was  passed  May  12,  1902  (95  0.  L.,  558). 
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The  previous  act  was  passed  April  25,  1898  (93  0.  L.,  408), 
and  contains  substantially  the  same  language,  but  the  act  prior 
to  1898,  and  which  was  in  force  up  to  that  time,  did  not  contain 
the  provisions  as  to  recovery  back  of  moneys  illegally  drawn  out 
as  noted  within  the  parenthesis  above. 

There  are  other  provisions  with  regard  to  the  recovery  of  real 
and  personal  property  belonging  to  the  county  illegally  used  or 
occupied,  or  being  used  or  occupied  in  violation  of  any  contract 
and  to  recover  the  real  or  personal  property  or  damages,  *'or  to 
otherwise  enforce  the  same  or  to  recover  any  such  money  due  the 
county." 

It  will  be  observed  that  the  statute  authorized  the  prosecuting 
attorney  to  recover  for  the  use  of  the  county  any  public  moneys 
in  the  hands  of  the  county  treasurer,  or  belonging  to  the  county, 
which  have  been  illegally  drawn  out  of  the  county  treasury,  or 
on  any  contract  procured  by  fraud,  or  he  may  restrain  the  en- 
tering into  or  execution  of  an  illegal  contract  or  the  illegal  use 
and  occupation  of  county  property,  or  may  recover  damages 
resulting  from  the  execution  of  illegal  contracts  or  non-perform- 
ance of  a  contract.  Any  one  or  all  of  these  things  the  prosecut- 
ing attorney  is  empowered  to  do. 

Whatever  may  be  said  as  to  the  rights  of  parties  before  this 
amendment  was  passed,  will  not  apijly  to  the  express  language 
of  the  statute  where  new  rights  have  been  given. 

Under  this  statute  as  amended  the  county,  through  its  prose- 
cuting attorney,  may  recover  back  moneys  illegally  drawn  out 
of  the  county  treasury.  Is  there  any  legal  or  equitable  principle 
which  renders  this  provision  of  no  avail?  No  claim  has  been 
made  that  it  was  not  within  the  province  of  the  Legislature  to 
pass  it,  and  if  not  prohibited,  the  justice  or  injustice  of  it  may 
well  be  left  to  that  body. 

In  the  case  of  Buchanan  Bridge  Company  v.  Campbell  et  al, 
Commisssioners  of  Fulton  County,  60  0.  S.,  406,  the  bridge  com- 
pany sought  to  recover  the  value  of  a  bridge  furnished  the 
county  commissioners  of  that  county  under  an  illegal  contract, 
and  the  right  was  denied. 

The  Supreme  Court  decided : 
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**A  contract  made  by  county  commissioners  for  the  purchase 
and  erection  of  a  bridge  in  violation  or  disregard  of  the  statutes 
on  that  subject,  is  void,  and  no  recovery  can  be  had  against  the 
county  for  the  value  of  such  bridge.  Courts  will  leave  the  par- 
ties to  such  unlawful  transaction  where  they  have  placed  them- 
selves, and  will  refuse  to  grant  relief  to  either  party/' 

That  was  under  a  contract  made  on  the  1st  day  of  November, 
1894,  four  years  before  the  provision  noted  in  the  amended  act 
of  1898. 

In  that  case  it  was  contended  as  in  this,  that  the  commission- 
ers ought  to  pay  either  the  fair  value  of  the  bridge  or  rental 
value.  That  the  commissioners  ought  not  to  be  allowed  to  keep 
the  bridge,  but  should  be  compelled  to  make  restitution.  The 
decision  gives  the  rule  in  Ohio. 

Burket,  J.,  in  delivering  the  opinion,  on  page  426  answers 
these  claims: 

**To  say  that  the  commissioners  accepted  the  bridge  and  re- 
tained it,  and  promised  to  pay  what  it  is  reasonably  worth  does 
not  aid  the  plaintiff.  The  commissioners  can  not  purchase  sup- 
plies upon  the  reasonable  worth  plan,  and  no  one  is  permitted 
to  deal  with  them  on  that  plan.  The  statute  is  the  only  author- 
ity and  guide  for  both  parties.  In  this  case  both  parties  have 
acted  in  disregard  of  the  startutes,  and  the  courts  will  leave  them 
where  they  have  placed  themselves,  and  refuse  to  aid  either. ' ' 

And  further,  p.  419: 

"Whatever  the  rule  may  be  elsewhere,  in  this  state  the  public 
policy,  as  indicated  by  our  Constitution,  statutes  and  decided 
cases,  is,  that  to  bind  the  state,  a  county  or  city  for  supplies  of 
any  kind,  the  purchase  must  be  substantially  in  conformity  to 
the  statute  on  that  subject,  and  that  such  contracts  made  in  vio- 
lation or  disregard  of  such  statutes  are  void,  not  merely  voidable, 
and  courts  will  not  lend  their  aid  to  enforce  such  a  contract. 
Directly  or  indirectly,  if  the  contract  is  executory,  no  action  can 
be  maintained  to  enforce  it,  and  if  executed  on  one  side,  no  re- 
covery can  be  had  against  the  party  on  the  other  side. 

''Experience  has  shown  that  this  policy  is  necessary  to  pre- 
vent abuses  and  protect  the  public  treasury  from  depletion  by 
unscrupulous  public  oflBcers.'' 

From  the  decision  in  that  case  it  will  be  seen  that  it  is  not  a 
question  of  fraud,  but  simply  whether  or  not  the  transaction 


38o  SANDUSKY  COUNTY  COMMON  PLEAS. 


State,  ex  rel,  v.  Fronizer  ct  al.  [Vol.  II,  N.  S. 


was  illegal.  The  case  determines  fully  the  jurisdiction  of  the 
prosecuting  attorney  under  Section  1277  in  injunction.  It  holds 
that  when  an  injunction  preventing  payment  on  an  illegal  con- 
tract is  had,  parties  furnishing  bridges  or  other  material  under 
and  by  virtue  of  the  iUegal  contract,  can  not  recover  either  the 
contract  price  or  on  ^* quantum  meruit/'  It  goes  further,  and 
very  forcibly  lays  down  the  proposition  that  the  court  will  leave 
parties  to  such  a  contract  where  they  have  placed  themselves. 
This  clearly  means  that  the  parties  furnishing  the  bridges  or 
material  under  such  illegal  contract  can  not  recover  back  the 
property,  and  that  in  furnishing  such  bridges  they  are  mere  vol- 
unteers. 

In  the  case  at  bar  the  petition  alleges  that  the  contract  was 
not  made  by  the  board  in  open  session,  nor  was  any  record  made 
of  it  as  required  by  law.  And  that  the  certificate  required  by 
Section  28346  was  not  secured  before  or  at  the  time  the  contract 
was  entered  into.  And  as  said  by  Burket,  J.,  in  the  Buchanan 
Bridge  Co.  case,  page  425: 

**  These  omissions  are  fatal  to  the  validity  of  the  contract,  and 
by  force  of  the  above  cited  sections  of  the  statute  the  contract 
is  totally  void,  and  imposed  no  obligation  on  either  party  to  it. 

**The  statutes  are  notice  to  the  world  as  to  the  extent  of  the 
powers  of  the  commissioners,  and  the  bridge  company  is  bound 
by  that  notice.  It  knew  and  was  bound  to  know  that  the  com- 
missioners had  no  power  to  thus  enter  into  a  contract,  and  that 
a  contract  thus  attempted  to  be  entered  into  would  be  null  and 
void,  and  would  not  bind  either  party. 
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These  principles  are  reiterated  in  a  later  decision,  and,  as  it 
covers  some  other  grounds,  it  will  be  well  to  note  the  same  here. 

The  case  of  The  Vindicator  Printing  Company  v.  The  State 
of  Ohio,  68  0.  S.,  362,  is  a  decision  rendered  upon  facts  occur- 
ring after  the  change  made  in  original  Section  1277.  The  print- 
ing company  had  been  paid  bills  for  publishing  certain  procla- 
mations, the  annual  report  of  the  county  combmissioners  and  the 
examiners'  report  thereon.  The  statutes  provided  that  the  no- 
tice should  be  published  for  one  week  in  two  weekly  papers  of 
opposite  politics,  whereas  the  printing  company,  without  au- 
thority of  law,  though  directed  by  the  board,  published  such  no- 
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tice  in  its  weekly  and  also  in  its  daily  edition,  the  latter  being 
illegal  and  excessive.  A  number  of  additional  and  excessive  pub- 
lications of  different  items  were  made  and  paid  for. 

The  prosecuting  attorney  of  the  county  brought  an  action  to 
recover  back  the  illegal  payments. 

In  that  case  there  was  no  charge  of  fraud,  but  simply  an  il- 
legal contract  was  alleged.  The  rights  of  the  parties  were  thor- 
oughly discussed,  covering  the  grounds  already  noted  in  this 
case,  and  in  addition  it  was  claimed  on  behalf  of  the  printing 
company : 

1st.  That  the  county  commissioners,  having  passed  upon  the 
question  of  the  legality  of  the  bills,  the  same  was  res  judicata, 
and  not  reviewable  in  that  action. 

2d.  That  the  construction  given  by  the  commissioners  as  to 
the  requirements  of  the  statutes  should  be  considered,  and 

3d.    That  the  prosecuting  attorney  had  no  right  to  sue. 

ka  to  the  first  above,  the  Supreme  Court,  as  part  of  the  syl- 
labi, held: 

**1.  •  •  •  The  board  is  also  without  authority  to  allow  a 
claim  for  such  excessive  publications,  and  the  allowance  of  such 
claims  does  not  bind  the  county.  Nor  is  authority  to  adjudicate 
and  allow  such  claims  given  by  the  fact  that  with  the  charge  for 
unauthorized  publications  there  is  on  the  same  paper  a  charge 
for  a  publication  which  is  authorized  by  statute.*' 

In  the  opinion  of  Spear,  J.,  p.  367 : 

**The  case  of  Jones,  And.,  v.  Commissioners,  57  0.  S.,  189, 
which  rests  upon  the  provisions  of  the  Constitution,  Section  5 
of  Article  X,  viz.,  *No  money  shall  be  drawn  from  any  county 
or  township  treasury  except  by  authority  of  law,'  establishes,  so 
far  as  the  matter  affects  claims  of  county  auditors,  the  propo- 
sition that:  The  board  of  county  commissioners  represent  the 
county  in  respect  to  its  financial  affairs  only  so  far  as  authority 
is  given  to  it  by  the  statute."  •  •  • 

As  to  the  second  proposition  above,  Spear,  J.,  on  p.  369,  says : 

"It  is  insisted  that  the  fact  appearing  in  the  petition  that  the 
construction  of  the  statute  contended  for  by  plaintiff  in  error 
had  been  pkced  on  the  statute  by  the  officials  of  the  county  for 
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the  last  five  years  is  of  great  significance.  The  rule  of  contem- 
poraneous construction  by  officers  charged  with  the  enforcement 
of  statute  is  persuasive,  but  it  can  not  have  forcible  application 
to  a  situation  where  the  construction  of  a  general  statute,  hav- 
ing uniform  operation  throughout  the  state,  appears  to  have 
been  constructed  only  by  the  oflScers  of  one  county." 

It  is  a  principle  of  law  that  the  plain  and  unequivocal  pro- 
visions of  a  statute  can  not  be  controlled  by  opinion  or  indi- 
vidual interpretation.  It  is  not  a  question  of  intent,  but  simply 
one  of  right  to  act.  If  no  power  is  given  by  statute  except  in 
a  certain  manner,  and  that  is  not  followed,  the  act  of  the  board 
is  illegal  and  void,  and  the  act  is  the  same  as  if  it  had  never 
been  attempted. 

As  already  pointed  out,  the  language  of  Section  1277,  as  it 
now  exists,  is  clear  and  unequivocal,  and  a  decision  would  hardly 
seem  necessary  to  determine  its  meaning.  However,  in  the 
case  of  the  Vindicator  Publishing  Co.,  cited  above,  syllabi  3 : 

''The  act  of  April  25,  1898  (93  0.  L.,  408),  clothes  the  prose- 
cuting attorney  with  power  to  recover  back  money  so  illegaUy 
drawn  from  the  treasury  on  and  after  its  passage." 

Spear,  J.,  p.  372: 

**  Manifestly  it  is  the  purpose  of  this  statute  to  reimburse  the 
treasury  for  unauthorized  payments  from  it  not  otherwise  pro- 
vided for.  It  is  in  one  sense  a  remedial  statute,  yet  it  gives  a 
right  of  action  which  before  its  enactment  did  not  exist." 

This,  then,  while  it  gives  a  right  to  the  county  to  recover 
back,  does  not  change  any  of  the  rights  of  the  defendants,  nor 
add  anything  to  their  rights.  The  defendants  knew  the  law, 
and  in  dealing  with  the  board  of  county  commissioners  they 
were  bound  to  see  to  it  that  all  mandatory  provisions  of  the  law 
were  complied  with,  and  if  they  neglected  such  precautions,  they 
become  mere  volunteers  and  must  suffer  the  consequences. 

To  rule  otherwise  would  be  to  nullify  the  law  and  open  the 
doors  to  the  fraud  and  imposition  which  the  statute  is  designed 
to  shut  out. 
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The  statute  should  be  construed  so  as  to  give  force  and  effect 
to  the  manifest  purpose  of  the  Legislature.  Before  the  amend- 
ment of  1898  the  law  gave  certain  remedies  in  injunction.  The 
amendment  was  designed  to  give  equal  rights  in  case  the  illegal 
transaction  had  been  consummated.  To  hold  otherwise  would 
be  to  put  a  premium  on  successful  fraud.  As  the  statute  now 
stands,  whatever  could  have  been  prevented  by  injunction  can 
now  be  remedied  by  a  suit  to  recover  back,  and  the  rights  of  the 
parties  who  have  furnished  bridges  and  other  materials  under 
illegal  contracts  to  recover  back  their  property  remain  un- 
changed. 

If  it  is  said  that  it  is  inequitable  to  allow  the  recovery  back 
of  the  money  paid  on  illegal  contracts  without  the  return  of 
the  property,  the  answer  is  that  this  is  a  statutory  remedy.  The 
law  may,  and  in  this  case  it  clearly  has,  imposed  the  loss  of 
property  thus  furnished  upon  persons  contracting  with  public 
bodies  contrary  to  and  in  violation  of  the  statute.  It  is  not  a 
question  of  equity,  but  of  law.  Moreover,  it  is  a  well  known 
legislartive  policy  to  provide  penalties  for  the  very  purpose  of 
preventing  illegal  or  fraudulent  or  gaming  contracts.  Nor  does 
the  fact  that  there  are  criminal  statutes  with  reference  to  illegal 
or  fraudulent  or  corrupt  transactions  with  county  commission- 
ers affect  the  reason  of  the  law.  It  is  well  known  that  the  ad- 
ditional burden  of  proof  and  the  secrecy  with  which  such  trans- 
actions axe  conducted  render  such  statutes  ineffectual.  Nor  is 
the  authority  in  the  case  of  Higgins  v.  Commissioners,  62  0.  S., 
621,  in  conflict  with  the  conclusion.  That  action  was  brought 
by  county  commissioners  under  the  authority  of  Section  845, 
Revised  Statutes.  None  of  the  limitations  mentioned  in  that 
case  apply  to  the  provisions  of  Section  1277. 

As  to  the  excessive  price,  it  is  probably  unnecessary  for  a  de- 
cision on  that  point  in  this  case,  although  it  has  been  held  that— 

**  Excessive  valuations  so  large  as  to  indicate  that  the  officers 
of  the  cori)oration  acting  in  the  matter  are  not  exercising  the 
same  fidelity  and  care  as  would  be  expected  by  an  individual 
purchasing  for  himself,  with  his  own  money,  will  sustain  an 
action  to  enjoin  the  purchase  at  the  suit  of  a  tax-payer ''  (1 
Beach  Pub.  Corp.,  p.  721,  Section  709). 
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It  is  alleged  that  the  agents  contracted  for  the  bridge  com- 
pany, and  the  defendants,  Elliott  and  Fronizer,  received  the 
money  through  this  company  or  by  the  use  of  its  name.  This 
shows  all  participating  in  the  fund.  So  there  is  a  liability 
(Norton  v.  Bloom,  19  0.  S.,  145). 

It  is  alleged  that  the  parties  procured  the  various  sums  from 
the  county  treasury.  As  the  county  treasurer  is  an  official  hold- 
ing the  public  funds  of  his  county  and  none  other,  the  conclu- 
sion is  that  he  paid  from  such  funds  only  as  he  is  charged  with 
and  supposed  to  have.  Whatever  rights  the  defendants  have 
must  be  determined  from  such  allegations  as  they  may  choose 
to  make.  The  plaintiff  is  not  bound  to  establish  the  fact  of 
agency.  It  is  enough  to  assert  that  the  money  was  paid  out 
illegally  to  and  for  the  benefit  of  the  defendants,  and  these  al- 
legations are  made  with  reasonable  certainty. 

Whether  the  facts  stated  constituted  an  action  in  tort  or  on 
contract,  all  parties  participating  may  be  properly  joined  as  de- 
fendants (Connelly  v.  Brumbach,  18  Cir.  Ct.,  502). 

This  covers  all  the  contentions  of  the  parties,  and  believing 
that  those  of  the  defendants  are  not  well  taken,  the  demurrers 
are  overruled. 

M.  N.  Hunt,  Prosecuting  Attorney,  Basil  Meek  and  H.  C.  De 
Bony  for  plaintiff. 

Samuel  H,  West,  for  the  bridge  company. 

James  Hunt  and  Lester  Wilson,  for  Fronizer  and  Elliott. 
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CORRECTION  OP  A  TAX  DUPLICATE. 

[Common  Pleas  Court  of  Franklin  County.] 

Deshler,  Trustee,  v.  Sims^  Treasurer. 

Decided  March  28,  1904. 

TasMztion'-Power  of  Auditor  to  Fix  Value  of  Omitted  Property-'-Or 
to  Correct  Errors  in  the  Duplicate— May  Even  Hear  Parol  TeM- 
monu — A  Court  may  Order  Correction  of  Duplicate, 

1.  A  county  auditor  has  power  to  fix  the  valuation  of  any  property 

which  has  been  omitted  from  the  tax  duplicate. 

2.  He  may  also  make  corrections  of  the  duplicate  upon  discovery  of 

errors,  and  to  this  end  he  may  receive  evidence — even  parol  evi- 
denoe. 

3.  Upon  the  auditor^  failure  to  make  a  correction  in  the  duplicate,  a 

court  may  ascertatn  the  facts  from  evidence  and  order  the  correc- 
tion made. 

4.  But  where,  as  in  the  case  at  bar,  property  has  been  correctly  valued 

upon  the  duplicate,  but  under  a  wrong  description  as  to  the  amount 
of  frontage,  and  the  auditor  attempts  to  correct  the  duplicate  by 
adding  to  the  frontage  and  increasing  the  valuation  accordingly, 
a  court  will  enjoin  the  increase  in  the  valuation. 

Dillon,  J. 

The  plaintiflf  has  a  block  in  this  city  on  the  comer  of  Broad 
and  High,  having  a  frontage  on  High  street  of  107  feet  8% 
inches,  and  the  usual  depth  of  the  .inlots,  187%  feet.  On  the 
tax  duplicate  for  ten  years  this  property  has  been  misdescribed, 
the  description  omitting  about  nine  feet  of  the  frontage. 

The  plaintiff  claims  that  the  property,  although  it  was  not 
properly  dscribed  on  the  duplicate,  has  been  correctly  valued, 
and  that  he  has  paid  taxes  on  the  real  value  each  year,^and  that 
the  auditor  is  attempting  to  place  upon  the  duplicate  the  ad- 
ditional nine  feet  and  the  value  thereof,  and  will,  unless  en- 
joined by  this  court,  proceed  to  enforce  the  collection  of  the 
back  taxes  for  ten  years. 

It  is  very  clear  to  my  mind  that  the  auditor,  under  the  statute, 
did  have  power  to  fix  the  valuation  on  any  property  which  was 


386  FRANKLIN  COUNTY  COMMON  PLEAS. 


Deshler,  Trustee,  v.  Sims,  Treasurer.         [Vol.  11,  N.  S. 


omitted  from  the  tax  duplicate.  This  method  is  uniform  all 
over  the  state  and  it  applies  to  all  property  which  comes  under 
that  clause.  That  is  to  say,  while  it  is  true  that  is  not  valuing 
property  as  other  property  is  valued  by  the  decennial  appraisers, 
nevertheless  the  law  is  uniform  in  that  it  simply  gives  the  au- 
ditor power  to  fix  the  valuation  on  all  property  omitted  from  the 
duplicate.  It  is  founded  on  good  sense  and  is  uniform  in  its 
operation  and  constitutional.  As  far  as  that  question  is  con- 
cerned, I  think  the  auditor  has  the  power  to  place  a  Value  on 
any  property  that  is  omitted. 

Two  questions  only  are  involved  in  this  case  as  I  view  it. 
The  first  is  whether  or  not  the  duplicate  may  be  attacked  and 
ordered  corrected  by  a  court,  and  second,  if  so,  what  the  facts 
show.  Now  the  auditor's  duplicate  is  a  prima  facia  instrument, 
that  is  to  say,  prima  facia,  it  imports  the  truth  of  its  own  record. 
But  I  hold  it  is  not  conclusive.  On  the  discovery  of  an  error  it 
should  be  corrected  even  by  the  auditor  himself,  and  if  necessaiy 
he  may  receive  evidence  himself— even  parol  evidence.  On  the 
auditor's  failure,  a  court  may  ascertain  the  facts  from  evidence 
and  order  the  correction.  I  think  I  am  sustained  in  this  by 
the  case  of  Lewis,  Auditor,  v.  Mullika/n,  59  0.  S.,  37;  and  the 
case  of  The  State,  ex  rel,  v.  Aldridge,  Auditor,  66  0.  S.,  598; 
the  case  of  Ilagerty,  Auditor,  v.  Huddlesion,  60  0.  S.,  149,  and 
many  other  cases  not  necessary  to  cite. 

The  very  fact,  well  settled,  that  a  county  auditor  upon  ex- 
trinsic evidence,  may  correct  his  own  duplicate  and  add  prop- 
erty opi^tted,  etc.,  is  a  sufficient  answer  to  the  claim  that  the 
duplicate  is  conclusive  and  imports  absolute  verity  and  which 
can  not  be  changed  or  varied.  That  this  duplicate,  prim^  facia 
imports  the  truth  of  its  own  record  is,  of  course,  settled  not  only 
by  statute  but  by  practice,  and  by  matter  of  law  independently 
of  the  statute  it  would  b§,so  regarded,  although  it  might  be  well 
questioned  as  to  whether  or  not  this  duplicate  could  be  attaxjked 
if  at.a^  collaterally.  Mr.  Cooley,  on  his  work  on  Taxation, 
cited  by  counsel  for  the  defendant,  on  page  44,  lays  down  this 
doctrine. 

.       t.ir      f 
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As  to  the  facts,  this  case  is  peculiar— very  peculiar  in  this, 
that  it  would  require  most  careful  ingenuity  for  an  appraiser  to 
have  omitted  the  nine  feet  from  his  valuation.  Upon  the  evi- 
dence as  to  the  records  given  him  and  the  actual  situs  and 
nature  of  the  block  and  the  comparison  with  adjoining  blocks, 
independently  of  any  verbal  testimony  of  Williams,  the  ap- 
praiser, a  strong  presumption  would  arise  at  once  in  the  mind 
of  one  weighing  evidence,  that,  as  a  matter  of  fact,  the  entire 
block  and  frontage  must  have  been  valued,  and  that  valuation 
placed  on  the  duplicate  opposite  the  imperfect  description  there- 
of. And  a  consideration  of  all  the  evidence  fully  satisfies  me 
that,  while  the  description  on  the  tax  duplicate  was  erroneous, 
the  valuation  was  actually  made  of  the  whole  block  and  included 
the  actual  High  street  frontage. 

To  illustrate  what  might  occur,  suppose  that  a  block  were 
built  on  a  certain  Lot  No.  4,  having  a  frontage  of  150  feet,  and 
by  error  it  read  on  the  tax  duplicate  1.50  feet,  but  valued  at 
the  real  value  of  the  entire  block  and  lot,  what  would  be  the 
proper  course;  to  correct  the  duplicate  as  to  the  feet  front,  or 
add  to  the  duplicate  148^^  feet  and  practically  double  the  rate 
of  taxation  for  10  years  past  ? 

As  to  parol  testimony,  to  vary  the  duplicate,  I  think  the  argu- 
ment goes  to  the  weight  more  than  to  the  competency  of  it,  and 
as  to  circumstances  under  which  parol  evidence  will  be  admitted 
or  denied.  But  this  is  not  a  case  where  the  court  would  be  justi- 
fied in  rejecting  the  evidence  offered  in  this  case.  It  is  true  that 
some  of  the  questions,  commencing  with  question  No.  7  of 
Williams'  testimony,  as  to  how  he  arrived  at  the  valuation,  and 
his  calculations  and  multiplications,  in  so  far  as  they  might  call 
for  mental  processes  of  reasoning,  were  properly  objected  to. 
It  is  not  competent  for  me  to  consider  them. 

But  the  copy  of  the  engineer's  plat  given  him,  indicating 
what  he  was  to  appraise;  the  fact  that  the  lots  were  entirely 
covered  with  one  building ;  that  the  appraiser  went  through  the 
building  and  examined  it,  and  especially  his  testimony,  in  sub- 
stance, that  in  valuing  this  property  he  valued  it  all,  that 
whether  the  plat  gave  the  correct  frontage  or  not,  he  was  so 
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familiar  with  the  inlots  and  their  dimensions  that  in  placing  the 
valuation  he  followed  his  own  knowledge  in  that  respect,  con- 
sidering them  on  the  basis  of  their  full  frontage,  referring  es- 
pecially to  his  answers  to  questions  178  and  188— these  all,  I 
consider  competent 

The  appraiser,  Williams,  testifies,  and  I  think  it  is  clear,  that 
he  knew  the  f nmtage  of  that  building-— the  actual  frontage,  and 
that  he  valued  that  actual  frontage. 

The  prayer  of  the  petition  in  this  case  will  be  granted,  and 
the  appeal  bond  will  be  fixed  at  two  hundred  dollars.  Excep- 
tions will  be  noted. 

Nash,  Lentz  &  AdcUson,  for  plaintiff. 

Dyer,  WiUiams  &  Stouffer,  for  defendant 


i 
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SERVICE  or  SUMMONS  UNMUC  THE  BItANNOCK  LAW. 

[Probate  Court  of  Clark  County.] 

In  the  Matter  op  the  Petition  of  William  W.  Oorey^  etc. 

Decided,  September,  1904. 

Liquor  Laws — Service  of  Summons  under  tJie  Brannock  Law— In  a 
Suit  to  Test  the  Legality  of  an  Election — Mayor  Absent  from  the 
City — Summons  Left  at  His  Office  Invalid,  When — Time  Within 
Which  Summons  May  Issue — Runs  from  the^  Date  of  the  Elec- 
tion— Alias  Summons  Issued  More  than  Twenty  Days  Thereafter 
Must  Be  Set  Aside. 

1.  The  requirement  of  the  Brannock  Law,  that  in  a  suit  to  test  the 

legality  of  an  election  held  under  that  law  service  of  summons 
shall  be  made  upon  the  mayor,  does  not  supersede  the  provision 
of  the  municipal  code  under  which  determines  who  is  the  mayor 
at  the  time  the  service  Is  made. 

2.  A  summons  directed  to  B,  as  mayor  of  the  city  of  S,  and  left  at  the 

office  of  the  mayor,  is  not  good  in  the  absence  of  B  against  the 
acting  mayor,  for  the  reason  that  the  city  not  being  a  party  to  the 
proceeding,  this  method  of  service  upon  a  corporation,  provided 
for  under  Section  5041,  would  not  apply. 

3.  The  time  within  which  a  mayor  may  be  summoned  under  the  Bran- 

nock Law,  to  defend  upon  behalf  of  a  residence  district,  having 
been  definitely  fixed  at  twenty  days  from  the  date  of  the  elec* 
tion,  an  alias  summons  issued  more  than  twenty  days  thereafter 
is  void. 

Geiqeb^  J. 

On  the  27th  day  of  June,  1904,  an  election  was  held  under 
an  act  of  the  General  Assembly  of  the  state  of  Ohio,  approved 
April  19,  1904  (Vol.  97,  page  87,  Ohio  Laws),  known  as  the 
Brannock  Law,  in  a  district  in  the  city  of  Springfield,  commonly 
known  as  the  **fair  ground  district." 

The  judges  of  the  election  certified  that  the  result  thereof 
was  a  majority  of  eight  (8)  votes  in  favor  of  prohibiting  the 
sale  of  intoxicating  liquors  as  a  beverage  within  said  district. 

On  July  7,  1904,  and  within  ten  (10)  days  after  said  election, 
one  William  W.  Qorey,  an  elector  residing  in  said  district,  and 
a  saloon-keeper,  filed  in  this  court  his  petition  alleging  that  said 
election  was  not  a  legal  and  valid  election,  for  the  reason  set 
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out  in  said  petition,  and  asked  that  said  election  be  declared 
null  and  void  and  of  no  effect. 

Upon  this  petition  a  summons  was  issued  on  the  7th  day  of 
July,  1904,  to  the  sheriff  of  Clark  county,  Ohio,  under  the  seal 
of  the  court,  commanding  him  to  notify  Charles  J.  Bowlus, 
Mayor  of  the  City  of  Springfield,  that  William  W.  Gtorey  had 
filed  his  petition  contesting  the  validity  of  the  election,  and 
notifying  him  that  he  was  required  to  appear  in  the  probate 
court  on  behalf  of  the  residence  district,  on  the  15th  day  of 
July,  1904,  at  9  o'clock  a.  m.  On  the  8th  day  of  July  said 
summons  was  returned  endorsed  as  follows: 

**  Received  this  writ  on  the  7th  day  of  July,  A.  D.  1904,  and 
on  the  8th  day  of  July,  A.  D.  1904,  I  served  the  within  named 
Charles  J.  Bowlus,  Mayor  of  the  City  of  Springfield,  Ohio,  by 
leaving  a  true  and  certified  copy  thereof,  with  all  the  endorse- 
ments thereon,  at  his  usual  place  of  residence.  Also  on  the 
same  day  of  July,  A.  D.  1904,  I  left  a  like  copy  thereof,  with 
all  the  endorsements  thereon,  at  the  ofiSce  of  said  Charles  J. 
Bowlus,  Mayor  of  the  City  of  Springfield,  Ohio.  L.  Floyd  Bout- 
zahn,  Sheriff,  by  H.  A.  Routzahn,  Deputy." 

On  the  22d  day  of  August,  1904,  Charles  J.  Bowlus,  Mayor 
of  the  City  of  Springfield,  by  the  city  solicitor,  Stewart  L.  Ta- 
tum,  for  the  sole  purpose  of  objecting  to  the  jurisdiction  of  the 
court,  filed  his  motion  herein  to  set  aside  and  quash  the  original 
service  of  summons,  for  the  reasons  therein  stated,  among  others, 
as  follows: 

''That  the  service  was  not  made  upon  the  city  of  Springfield 
or  upon  any  person  as  mayor  of  said  city;  and  for  the  further 
reason  that  the  service  was  directed  to  Charles  J.  Bowlus,  who 
was  at  the  time  of  the  filing  of  the  petition  and  continuously 
until  after  the  date  set  for  the  filing  of  the  answer  thereto, 
absent  from  said  city,  and  that  during  the  time  within  which 
service  was  required  by  law  to  be  made,  William  H.  Schaus  was 
the  duly  qualified  and  acting  mayor  of  said  city,  and  that  said 
William  H.  Schaus  was  not  served." 

Said  motion  is  supported  by  affidavits.  In  one,  Charles  J. 
Bowlus  states  that  he  is  the  duly  qualified,  elected  and  acting 
mayor  of  the  city  of  Springfield,  and  that  William  H.  Schaus 
is  the  duly  qualified  and  elected  president  of  council  of  said 
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city,  and  in  the  absence  of  the  mayor  from  said  city  the  acting 
mayor  thereof;  that  he,  the  said  Bowlus,  was  absent  from  the 
city  of  Springfield  from  the  3d  day  of  July,  1904,  until  the 
25th  day  of  July,  1904,  and  that  at  the  time  of  the  filing  of 
the  petition  and  continuously  until  and  including  the  day  set 
for  the  return  of  the  summons,  William  H.  Schaus  was  the 
qualified  and  acting  mayor  of  the  city  of  Springfield,  Ohio. 

The  aflSdavit  of  William  H.  Schaus  reiterates  the  statements 
of  Charles  J.  Bowlus,  and  further  states  that  during  the  ab- 
sence of  Charles  J.  Bowlus  from  the  city  he  was  the  acting' 
mayor,  and  performed  the  duties  of  the  mayor  of  said  city; 
that  he  was  continuously  present  in  said  city,  and  that  the  ab- 
sence of  Charles  J.  Bowlus  from  said  city  in  attendance  at  the 
Democratic  Nafional  Convention  at  St.  Louis  was  a  matter  of 
common  knowledge. 

The  Constitution  of  Ohio,  Article  II,  Section  21,  provides 
that  the  General  Assembly  shall  determine  by  law  before  what 
authority  and  in  what  manner  the  trial  of  contested  elections 
shall  be  conducted.  The  General  Assembly,  by  virtue  of  the 
authority  thus  conferred  on  it,  has  by  Section  11  of  the  so- 
called  "Brannock  Law,"  in  what  seems  to  the  court  to  be  a 
very  crude  and  ill-considered  provision,  conferred  upon  the 
probate  judge  of  the  county  final  jurisdiction  to  hear  and  de- 
termine the  merits  of  any  proceeding  brought  to  contest  an 
election  held  under  said  act.  This  provision  is,  with  one  ex- 
ception, almost  a  verbatim  copy  of  a  like  provision  in  the  Beal 
Law,  which  is  the  prototype  of  the  Brannock  Law. 

The  petitioner  has  brought  himself  within  the  provisions  of 
Section  11  of  the  Brannock  Law,  by  alleging  that  he  is  a  quali- 
fied elector  of  the  district  involved,  and  giving  security  for 
costSy  and  filing  his  petition  within  ten  (10)  days  after  the  eleo- 
tion,  setting  forth  the  grounds  for  his  contest. 

The  court  has  jurisdiction  of  the  subject  matter,  and  it  now 
remains  to  be  determined  whether  or  not  the  court,  within  the 
time  allowed  by  the  statute,  has  acquired  jurisdiction  of  those 
persons  whom,  by  the  statute,  it  is  necessary  to  bring  within  its 
jurisdiction. 

The  jurisdiction  of  the  persom  may  be  acquired  ordinarily  by 
commencing  an  action,  such  as  was  here  begun,  causing  proper 
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process  to  be  issued  and  served  by  the  sheriff,  or  other  officer 
desi^ated  by  law.  When  this  is  done,  the  court  having  jurisdic- 
tion of  the  subject  matter  and  the  proper  parties,  may  hear  and 
determine  all  the  questions  properly  arising. 

Section  11  is  very  meager  and  obscure  in  its  statement  of  the 
method  of  conducting  this  contest. 

The  provision  of  the  Brannock  Law  in  reference  to  the  serv- 
ice of  summons  is  as  follows: 

*'The  probate  judge,  upon  the  filing  of  such  petition,  shall 
forthwith  issue  a  summons  addressed  to  the  mayor  of  such 
municipal  corporation,  notifying  him  of  the  filing  of  such  pe- 
tition, and  directing  him  to  appear  in  said  court  on  behalf  of 
said  residence  district  at  a  time  named  in  the  summons,  which 
idme  shall  not  be  more  than  twenty  days  after  ihe  election  nor 
less  than  five  days  after  the  filing  of  such  petition." 


There  is  no  provision  in  the  probate  code  or  in  the  Brannock 
Law  as  to  what  shall  constitute  a  summons,  or  the  method  in 
which  the  same  shall  be  served,  and,  as  a  consequence,  we  must 
look  to  the  code  of  civil  procedure  to  ascertain  these  matters. 

Section  5034  of  the  Revised  Statutes  provides  that  summons 
shall  be  issued  and  signed  by  the  clerk  and  be  under  the  seal  of 
the  court,  dated  the  day  it  is  issued,  and  shall  be  directed  to 
the  sheriff  of  the  county,  who  shall  be  commanded  therein  to 
notify  the  defendant  that  he  has  been  sued  and  must  answer  by 
the  time  stated  therein,  or  the  petition  will  be  taken  as  true  and 
judgment  rendered  accordingly. 

The  summons  issued  in  this  case  complied  with  all  the  provi- 
sions of  Section  5034.  It  remains  to  be  seen  whether  or  not  the 
sheriff,  or  officer  serving  it,  has  followed  the  provisions  of  the 
civil  code,  or  any  other  provisions  that  may  be  found  in  the  law 
for  the  serving  of  summons. 

Section  11  of  the  Brannock  Law  provides  that  summons  shall 
be  issued  to  the  mayor,  requiring  him  to  appear  and  defend; 
and  it  may  be  contended  that  that  is  a  special  provision  of  the 
Brannock  Law,  which  supersedes  and  overrides  all  other  provi- 
sions, both  of  the  civil  and  the  municipal  code  in  reference  to  the 
service  of  summons,  and  upon  whom  the  same  shall  be  served; 
but  the  court  is  not  of  the  opinion  that,  by  the  provisions  of 
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this  act  that  summons  shall  be  made  upon  the  mayor,  it  thereby 
intended  to  supersede  any  provision  of  the  municipal  code  which 
may  determine  who  is  the  mayor  at  the  time  the  service  is  made. 
The  return  shows  that  the  service  was  attempted  in  two  ways, 
first,  by  leaving  a  copy,  with  all  the  endorsements  thereon,  at  the 
residence  of  Charles  J  Bowlus,  Mayor  of  the  City  of  Springfield ; 
and  second,  by  leaving  a  copy  at  the  office  of  the  said  Charles  J. 
Bowlus,  Mayor  of  the  City  of  Springfield,  so  that  the  question 
at  once  becomes  of  importance  as  to  whether  or  not,  at  the  time 
of  these  attempted  services,  Charles  J.  Bowlus  was,  for  the  pur- 
pose of  performing  the  function  of  mayor,  actually  the  mayor 
of  the  city  of  Springfield. 

The  affidavits  of  Mr.  Bowlus  and  Mr.  Sehaus,  both  of  which 
are  uncontradicted  and  are  evidently  a  true  statement  of  the 
facts,  make  it  appear  that,  at  the  time  this  service  was  made, 
and  continuously  thereafter,  and  until  after  the  day  upon  which 
the  mayor  was  required  to  appear  in  this  court,  Charles  J.  Bow- 
lus was  absent  from  the  city  of  Springfield,  attending  the  Demo- 
cratic Convention  in  St.  Louis,  and  that  William  H.  Sehaus,  the 
duly  qualified  and  elected  president  of  the  city  council,  was 
exercising  the  functions  created,  and  performing  the  duties  im- 
posed upon  the  mayor. 

Section  129  of  the  Municipal  Code  provides  the  duties,  quali- 
fications and  powers  of  the  mayor  of  the  municipality. 

Section  132  provides  as  to  the  president  of  the  council  that — 

**When  the  mayor  is  absent  from  the  city  or  unable  from  any 
cause  to  perform  his  duties,  the  president  of  council  shall  be 
the  acting  mayor,  and  in  case  of  the  death,  resignation  or  re- 
moval of  the  mayor,  the  president  of  council  shall  become  mayor 
and  serve  for  the  unexpired  term. ' ' 


It  will  be  observed  by  reading  this  statute  that  there  are  two 
conditions  under  which  the  president  of  the  council  shall  be 
acting  mayor.  One  is,  that  when  the  mayor  is  absent  from  the 
city;  and  the  other  is,  *'when  he  is  unable  from  any  cause  to 
perform  his  duties.'*  Some  light  may  be  thrown  upon  the  con- 
struction to  be  given  Section  132,  by  following  as  besl  we  may 
through  the  devious  legislation  in  reference  to  municipal  mat- 
ters prior  to  the  eniictment  of  the  code.    It  was  conceded  during 
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the  debate  upon  the  Municipal  Code,  that  the  special  acts  gov- 
erning the  cities  of  Cleveland  and  Cincinnati  contributed  largely 
to  provisions  ultimately  embodied  in  the  code.  The  general  law 
as  to  the  mayor  of  municipalities  and  villages  which  would  con- 
trol in  the  absence  of  special  municipal  legislation,  prior  to  the 
adoption  of  the  code,  is  found  in  Section  1754,  Revised  Statutes. 
et  seq. 

Section  1754  provides  that  in  case  of  death,  resignation,  dis- 
ability, or  other  vacation  of  his  ofBce,  the  council  may,  by  vote 
of  a  majority,  elect  some  suitable  person  to  discharge  the  duties 
of  mayor  until  the  vacancy  is  filled  or  disability  removed,  etc. 
In  this  section  there  is  no  disqualification  arising  from  absence 
from  the  city,  but  it  seems  to  contemplate  only  such  cases  as 
would  actually  remove  the  mayor  from  his  ofSce.  Section  1754 
was  in  force  for  a  great  number  of  years  prior  to  the  enactment 
of  our  code. 

Section  1715,  of  the  general  provisions  for  municipalities,  pro- 
vided that  when  an  oflScer  removes  beyond  the  limits  of  the  cor- 
poration, the  act  shall  be  deemed  a  resignation,  and  the  vacancy 
filled  as  in  other  cases,  but  evidently  the  word  ** remove"  means 
not  temporary  absence,  but  a  permanent  removal  of  residence, 
so  that,  before  the  enactment  of  the  code,  there  is  no  general 
provision  as  to  absence  from  the  city  disqualifying  the  mayor 
from  acting.  But  we  find  in  Section  1545-28,  in  a  special  act 
referring  to  and  controlling  the  mayor  of  the  city  of  Cleveland, 
a  provision  that  if  the  mayor  shall  be  temporarily  absent  from 
such  city,  or  become  temporarily  disabled  from  sickness,  absence, 
or  insanity,  the  heads  of  the  departments  shall  perform  the  du- 
ties of  the  mayor  in  order  named  in  said  section. 

The  provisions  of  Section  1545-28,  which  provides  for  a  suc- 
cessor to  the  mayor  of  the  city  of  Cleveland,  when  he  is  tem- 
porarily disabled  or  absent,  have  been  epitomized  by  and  con- 
densed into  Section  132  of  the  code,  which  provides  a  succession 
to  the  office  of  mayor  by  the  president  of  council,  a  man  duly 
and  properly  elected  by  the  people,  with  the  knowledge  that, 
under  the  provisions  of  the  code,  he  is  likely  at  any  moment  to 
succeed  to  and  be  called  upon  to  perform  the  offices  of  mayor. 

It  would  appear  to  the  court  that  the  C9difiers  of  our  mu- 
nicipal law,  in  inserting  the  provisions  of  the  law  of  the  city  of 
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Cleyeland,  have  thought  well  to  include  temporary  absence  of 
the  mayor  as  one  of  the  disabilities  which  will  allow  the  presi- 
dent of  council  to  serve  as  mayor,  and  it  appears  first  in  the 
general  code  in  Section  132,  and  must  be  given  the  force  that 
evidently  was  intended  by  the  Legislature. 

By  provision  of  Section  11  of  the  Brannock  Law,  it  was  one 
of  the  duties  of  the  mayor  to  appear  on  behalf  of  the  residence 
district,  on  the  15th  day  of  July.  Is  it  not  the  fact  that,  by 
reason  of  his  absence  from  the  city,  he  brought  himself  under 
both  the  disqualifying  clauses,  that  of  being  absent  from  the 
city,  and  that  of  being  unable  to  perform  his  duties  ? 

Mr.  Schaus,  in  his  affidavit,  states  that  during  the  time  of  the 
absence  of  the  mayor,  he,  as  acting  mayor,  performed  certain 
duties  that  were  ordinarily  those  of  the  mayor.  If  these  acts 
are  legal,  if  William  H.  Schaus,  as  president  of  the  city  council, 
in  the  absence  of  Charles  J.  Bowlus,  the  duly  elected  mayor,  was, 
by  virtue  of  Section  132,  enabled  to  discharge  some  of  the  duties 
of  the  absent  mayor,  by  what  measure  are  we  to  determine  what 
duties  he  may  not  perform?  It  could  not  well  be  stated  that, 
by  the  absence  of  Mr.  Bowlus  from  the  city,  he  surrendered  his 
powers  in  part  and  retained  them  in  part ;  that  for  certain  pur- 
poses the  president  of  council  was  acting  mayor,  and  for  other 
purposes  Charles  J.  Bowlus  was  still  the  mayor.  If  such  be  the 
case,  the  divided  authority  of  the  mayor,  resting  as  it  would  in 
two  separate  heads,  would  be  most  likely  to  lead  to  conflict. 

A  service  was  made  upon  Charles  J.  Bowlus  at  his  residence, 
and  also  by  leaving  a  copy  at  the  office  of  Charles  J.  Bowlus, 
Mayor  of  the  City  of  Springfield.  It  may  be  contended  that 
service  being  required  to  be  made  upon  the  mayor  of  the  city 
of  Springfield,  that  no  individual  should  be  designated  in  such 
service;  that  summons  should  be  issued  for  the  mayor  of  the 
city  of  Springfield ;  that  it  should  be  served  upon  the  mayor  of 
the  city  of  Springfield,  upon  such  person  as  may,  at  the  time  of 
the  service,  be  acting  in  that  capacity,  and  that  having  been 
served  by  leaving  a  copy  at  the  office  of  the  mayor  of  the  city  of 
Springfield,  it  thereby  became  a  good  service  upon  the  mayor  of 
the  city  of  Springfield,  irrespective  of  what  individual  then 
occupied  that  exalted  position,  and  that  the  name,  Charles  J. 


396      CLARK  COUNTY  PROBATE  COURT. 

In  re  William  W.  Gorey.  [Vol.  II,  N.  S. 

Bowlus,  both  in  the  sammons  that  was  issued  and  in  the  return 
made  by  the  sheriff,  may  be  regarded  as  surplusage,  which  would 
then  leave  the  summons  as  issued  for  the  mayor  for  the  city  of 
Springfield,  and  the  return  thereof  showing  service  by  leaving 
same  at  the  office  of  the  mayor.  But  in  this  we  are  confronted 
with  a  difficulty — ^the  city  of  Springfield  is  not  a  party  defend- 
ant, therefore  it  is  questionable  whether  the  provisions  of  Sec- 
tion 5041,  which  provides  the  method  of  service  upon  a  corpor- 
ation, would  apply. 

By  the  provisions  of  Section  5041,  summons  against  corpcHra- 
tions  may  be  served  upon  the  president,  mayor,  chairman,  etc., 
or  other  chief  officer,  or  if  its  chief  officer  be  not  found  in  the 
county,  upon  the  cashier,  secretary,  treasurer,  etc.,  or  if  none  of 
the  aforesaid  officers  can  be  found,  by  a  copy  left  at  the  office  of 
the  usual  place  of  business  of  such  corporation. 

A  service  of  summons  upon  an  individual  is  not  good  (by 
leaving  a  copy  of  summons)  if  made  at  his  place  of  business 
(25  0.  S.,  336) ;  so,  consequently,  a  service  by  leaving  a  copy  at 
the  place  of  business  of  the  mayor  is  not  good  upon  the  mayor, 
if  he  is  to  be  considered  as  an  individual,  whether  that  indi- 
vidual be  Charles  J.  Bowlus«or  William  H.  Schaus.  If  we  are 
to  regard  the  city  of  Springfield  as  the  real  party  to  be  served, 
and  that  the  service  should  be  made  as  upon  a  corporation,  then, 
by  the  provisions  of  Section  5041,  before  such  service  can  be 
effective,  the  officer  serving  it  must  have  exhausted  his  ability 
to  serve  other  officers  who  are  subordinate  to  the  mayor.  He 
must  first  serve  the  mayor,  or  other  chief  officer,  or  if  the  chief 
officer  can  not  be  found,  then  the  cashier,  treasurer  or  clerk ;  or 
if  none  of  the  aforesaid  officers  can  be  found,  then,  as  a  last  re- 
sort, leave  it  at  the  usual  place  of  business  of  the  corporation. 

Fee  V.  Big  Sandy  Iron  Co.,  13  0.  S.,  563,  holds  that  a  copy 
of  the  summons  left  at  the  office,  or  other  place  of  business  of  a 
corporation,  with  the  person  having  charge  thereof,  is  not  a 
good  service,  unless  the  return  of  the  service  shows  in  substance 
affirmatively  that  the  chief  officer  or  other  specified  officer  of  the 
corporation  could  not  be  found  in  the  county. 

So  that,  whether  William  H.  Schaus  or  Charles  J.  Bowlus 
was,  at  the  time  of  the  making  of  the  service,  the  mayor,  and 
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consequently  the  party  to  be  served,  or  whether  a  service  upon 
the  city  would  be  good,  this  service  at  the  office  of  the  mayor  of 
the  city  of  Springfield  is  not  good  either  for  the  individual 
mayor  or  the  corporation,  and  of  course  the  service,  by  leaving 
a  copy  at  the  residence  of  Charles  J.  Bowlus,  is  not  good  service 
upon  William  H.  Schaus;  so  we  are  driven  to  the  conclusion 
that,  as  by  the  provision  of  Section  132  of  the  Municipal  Code, 
the  absence  of  the  mayor  from  the  city— ipso  /ac^o— constituted 
the  president  of  the  city  council  the  acting  mayor  for  all  pur- 
poses, among  which  were  to  receive  the  service  of  the  simmions 
and  to  appear  and  defend  the  same  upon  behalf  of  the  residence 
district,  there  has  been  no  valid  service  in  this  case  upon  the 
mayor  and  no  service  upon  the  city. 

The  question  is  a  new  one,  and  relates  to  an  obscure  statute; 
and  it  is  to  be  hoped  that  within  a  reasonable  time  some  court 
of  higher  jurisdiction  will  pass  upon  the  question;  but  in  this 
case  the  court  must  hold  that  the  service  of  summons  upon 
Charles  J.  Bowlus,  made  at  the  time  he  was  absent  from  the 
city,  and  at  the  time  the  president  of  the  city  council  was 
performing  the  duties  of  an  acting  mayor,  is  not  good  and  must 
be  quashed  and  set  aside. 

After  the  original  summons  herein  was  set  aside  and  quashed 
for  lack  of  legal  service,  supra,  an  alias  summons  was  issued 
upon  the  precipe  of  the  petitioner,  on  September  first,  and  the 
same  was  properly  served  on  Charles  J.  Bowlus,  IMayor  of  the 
City  of  Springfield,  by  personal  service.  The  summons  directed 
him  to  appear  in  the  probate  court  on  behalf  of  said  residence 
district,  on  the  7th  day  of  September,  1904,  at  nine  o'clock  a.  m. 

On  the  6th  day  of  September,  1904,  the  mayor  filed  his 
motion  herein,  to  set  aside  and  quash  said  summons,  on  the 
ground  that  the  same  was  illegal,  for  the  reasons  stated  in  said 
motion. 

It  is  claimed  by  the  mayor  that  Section  11  of  the  Brannock 
Law  permits  only  such  summons  as  can  be  issued  and  served 
within  twenty  days  from  the  election;  and  the  claim  is  made 
that  the  summons  here  sought  to  be  quashed,  having  been  issued 
and  served  more  than  twenty  days  after  the  election,  is  illegal 
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aod  void,  the  election  having  been  held  on  the  27th  day  of 
June,  1904, 

Section  11  of  the  Brannock  Law  has  been  quoted  above. 
The  mayor  claims  that  all  the  limitations  as  to  the  time  in  said 
section  are  mandatory,  and  that  the  section  most  be  followed 
strictly;  while  the  petitioner  claims  that  all  the  requirements 
as  to  time,  save  alone  that  which  limits  the  filing  of  the  petition 
within  ten  days  after  etectioii,  are  directory  merely. 

Section  6411,  Revised  Statutes,  provides  that — 

*'The  provisions  of  the  law  governing  civil  proceedings  in  the 
court  of  common  pleas  shall,  so  far  as  applicable,  govern  like 
proceedings  in  the  probate  court  when  there  is  no  provision  on 
the  subject  in  this  title." 

It  is  claimed  by  the  petitioner  that  there  is  no  provision  either 
in  the  Brannock  act  or  in  the  probate  code  governing  the  time 
of  beginning  of  an  action,  or  the  issuing  of  an  alias  summons, 
and  that  therefore  we  are  to  resort  to  the  code  of  civil  procedure 
to  ascertain  when  an  action  is  begun  and  when  and  under  what 
conditions  an  alias  summons  may  issue,  and  that  any  statute 
or  decisions  governing  such  matters  in  the  common  pleas  court 
are  applicable  to  this  decision. 

Admitting  for  the  moment  that  the  proceeding  under  the 
Brannock  act  to  contest  an  election  is  a  civil  preceeding, 
and  not  in  itself  a  special  proceeding,  complete  in  all  matters  of 
which  it  treats,  we  are  first  cited  to  Section  5032,  Revised  Stat- 
utes, which  provides  that  a  civil  action  must  be  commenced  by 
filing  a  petition  and  causing  a  summons  to  be  issued  thereon. 
It  is  contended  that  a  petition  having  been  filed  within  ten  days 
allowed  by  law,  and  a  summons  voidable  but  not  void  having 
been  issued  thereon,  which  summons  was  afterward  quashed  for 
lack  of  proper  service,  that  the  action  in  the  probate  court  was 
properly  commenced  as  of  the  date  of  filing  the  petition.  It  is 
then  argued  that  the  action  having  been  commenced  in  time,  that 
the  provisions  of  the  Brannock  Law,  requiring  summons  to  issue 
to  the  mayor  within  a  certain  time  are  practically  the  same  as 
the  provisions  of  the  civil  code  providing  for  service  of  sum- 
mons and   a  return   day,   and   for  rule   days,   being   Sections 
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5036  and  5097,  Revised  Statutes,  and  the  same  as  Ssction  647G, 
Revised  Statutes,  governing  proceedings  in  justice's  courts;  and 
that  the  law  and  decisions  as  to  these  proceedings  in  common 
pleas  and  justices'  courts  should  govern  in  the  proceedings  at 
bar. 

Section  5036,  Revised  Statutes,  provides  that  when  the  time 
for  bringing  parties  into  court  is  not  fixed  by  statute  the  sum- 
mons shall  be  returned  on  the  second  Monday  after  its  date; 
and  Section  5097,  Revised  Statutes,  provides  the  rule  day  for 
pleading,  and  that  the  answer  shall  be  filed  on  or  before  the  third 
Saturday  after  the  return  day  of  the  summons. 

Section  6476,  Revised  Statutes,  of  the  justices'  code,  provides 
that  summons  must  be  returned  not  more  than  twelve  days  from 
its  date,  and  must  be  served  not  less  than  three  days  before  the 
time  of  appearance. 

It  is  argued  that  both  the  civil  and  justices'  code  are  just 
as  imperative  in  providing  for  time  of  the  service  and  answer 
days  as  the  Brannock  Law,  using  as  they  do  the  mandatory 
"shall"  and  "must";  and  that  an  alias  summons  is  provided 
for  in  the  civil  code  by  Section  5037  and  Section  4988,  and  is 
expressly  allowed  in  justices'  courts  by  the  decision  of  the 
Supreme  Court  in  Stone  v.  Whittaker,  61  0.  S.,  page  191. 

But  it  will  be  observed  that  as  to  the  return  of  the  summons 
and  rule  days  in  the  civil  code,  as  provided  by  Sections  5036  and 
5097,  the  day  when  the  return  is  to  be  made  and  the  pleadings 
are  to  be  filed  are  controlled  by  the  date  of  the  summxms.  The 
return  day  is  a  certain  time  after  the  date  of  summons,  and  the 
rule  days  for  pleadings  are  certain  times  after  the  return 
day.  Everything  relates  back  to  the  date  of  summons,  which  is 
not  fixed  but  may  vary  within  certain  limitations  to  suit  the 
wish  or  caprice  of  the  plaintiff. 

The  same  is  true  of  the  Justices'  Code,  6476,  Revised  Stat- 
utes. 

But  in  the  Brannock  Law  there  is  one  certain  fixed,  unalter- 
able date,  which  controls  the  subsequent  proceedings,  and  that 
date  is  the  day  of  election.  The  mayor  must  be  summoned  to 
appear  not  more  than  twenty  days  after  the  election,  and  not, 
as  in  the  civil  code  and  justices'  code,  a  certain  number  of  days 
after  the  date  of  the  summons. 


400     CLARK  COUNTY  PROBATE  COURT. 


In  re  William  W.  Gorey.  [Vol.  II,  N.  S. 


Sections  4987  and  4988,  Revised  Statutes,  provide  that  within 
the  meaning  of  the  chapter  in  which  they  are  contained,  an 
action  shall  be  deemed  to  be  commenced  as  to  each  defendant^ 
at  the  date  of  summons  which  was  served  on  him,  and  that  an 
attempt  to  commence  an  action  shall  be  deemed  equivalent  to  a 
commencement  thereof  within  the  meaning  of  this  chapter,  when 
the  party  diligently  endeavors  to  secure  service,  but  such  an 
attempt  must  be  followed  by  service  within  sixty  days.  There  is 
no  requirement  of  the  code  that  an  attempt  to  commence  an 
action  must  be  followed  by  service  within  sixty  days,  excepting 
xmder  the  provision  of  the  chapter  relating  to  limitations  of  the 
time  of  commencing  actions. 

The  case  of  Lambert  v.  Sample,  25  0.  S.,  pages  336-339,  seems 
to  hold  differently ;  but  the  question  was  not  before  the  court  in 
that  case,  and  later  decisions  have  been  that  Section  4988  relates 
only  to  the  time  of  commencing  the  action. 

An  action  is  commenced  as  to  each  defendant  at  the  date  of 
the  summons  which  was  served  on  him  (Backer  v.  Shawhan,  41 
0.  S.,  page  271  [Vol.  1,  Dayton  decisions,  page  104] ;  Collier  v. 
Bickey,  33  O.  S.,  523;  Robinson  v.  Orr,  16  O.  S.,  284-286;  Buck- 
ingham V.  Bank,  21  0.  S.,  131-140;  Bowen  v.  Bowen,  36  O.  S., 
312). 

McDonald  v.  Ketchum,  53  O.  S.,  519-520,  holds  that  the  filing 
of  a  petition  and  issuing  of  summons  within  the  limitations  of 
the  statute  is  ineffectual  where  no  service  is  made  on  the  defend- 
ant ;  but,  when  service  is  made,  it  relates  back  to  the  date  of  writ 
and  completes,  as  of  that  date,  the  commencement  of  the  pro- 
ceedings, and  this,  although  the  service  of  the  writ  be  made  after 
the  expiration  of  the  statutory  period  for  beginning  the  action. 

The  filing  of  a  petition  and  a  precipe  within  the  limitations 
of  the  statute  is  not  sufficient  if  no  summons  is  issued,  and  is 
neither  a  commencement  nor  an  attempt  to  commence  an  action 
(5.  £  0.  B.  B.  V.  Ambach,  55  0.  S.,  page  553). 

It  thus  appears  that,  under  the  code  of  civil  procedure  re- 
lating to  beginning  of  actions,  the  filing  of  petition,  causing 
summons  to  issue  thereon,  does  not  constitute  the  commence- 
ment of  an  action,  unless  such  summons  is  served ;  and  an  action 
is  only  commenced  as  to  the  defendant  on  the  date  of  summons 
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which  is  served  on  him.  So  that,  by  analogy,  if  there  is  any 
analogy,  the  ease  at  bar— the  first  service  having  failed  because 
it  was  not  served  on  the  mayor— was  not  commenced  tmless  it 
is  saved  by  virtue  of  the  provisions  of  Section  4988,  Revised 
Statutes,  by  the  issue  and  service  of  the  alias  summons  on  Sep- 
tember first  Section  4988,  as  before  stated,  by  its  terms  applies 
to  the  chapter  of  the  code  providing  for  the  time  of  commencing 
actions,  and  this  chapter  provides  various  limitations  of  action 
from  one  to  twenty  years,  according  to  the  subject  matter  ia- 
volved. 

The  court  can  not  see  that  the  provisions  of  this  chapter  can 
be  applied  to  the  provisions  in  the  Brannock  act  There  is 
nothing  analogous  in  the  subjects  treated  to  the  subject  treated 
in  the  Brannock  act  Section  6411  of  the  probate  code  provides 
that  the  provisions  of  the  law  governing  civil  proceedings  in  the 
court  of  common  pleas  shall,  so  far  as  applicable,  govern  like 
proceedings  in  the  probate  court,  when  there  is  no  provision  on 
the  subject  in  this  title.  As  far  as  the  provisions  relating  to  the 
time  of  hearing  of  an  election  contest,  under  the  Brannock 
Law,  there  is  no  like  proceeding  in  the  civil  code.  The  Bran- 
nock Law  has  provided  a  short  term  limitation  of  the  right  to 
bring  the  action,  and  the  other  provisions  of  the  act  are  but  in 
consonance  with  the  provision  that  the  petition  shall  be  filed 
within  ten  days. 

Section  4991  provides  that,  if  in  an  action  attempted  to  be 
commenced,  the  plaintiff  fail  otherwise  than  upon  the  merits, 
and  the  time  limited  for  the  commencement  of  the  action  has, 
at  the  date  of  such  reversal  or  failure,  expired,  the  plaintiff  may 
commence  a  new  action  within  one  year  after  such  date.  If  the 
petitioner  in  this  case  fails,  otherwise  than  upon  the  merits,  and 
the  time  limited  for  the  commencement  of  this  action  has,  at  the 
date  of  such  failure,  expired,  the  petitioner  might  commence  a 
new  action  within  one  year  after  the  date  of  such  failure,  if  the 
provision  of  Section  4991  would  apply  to  the  Brannock  Law. 
The  very  statement  of  such  proposition  is  its  own  refutation. 
But  there  is  no  more  reason  why  Section  4988  should  apply  to 
the  Brannock  Law  than  that  Section  4991  should  so  apply.  See 
Meisse  v.  McCoy,  17  O.  S.,  page  225 ;  also  Atcherly  v.  Dickinson, 
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34  0.  S.,  page  537,  as  to  the  construction  to  be  given  to  Section 
4991. 

The  case  nearest  sustaining  the  contention  of  the  petitioner 
herein,  is  that  of  Ross  v.  WUlet*,  in  54  O.  S.,  pages  150-152. 
This  case  was  an  error  proceeding.  The  plaintiff  attempted 
to  commence  his  proceeding  in  error  by  filing  his  petition  and 
causing  summons  to  be  issued  and  served  in  proper  time;  but 
service  proved  ineffectual  and  was  set  aside,  and  that  was  fol- 
lowed by  new  writ  and  valid  service  in  sixty  days,  but  after 
the  time  limited  for  beginning  the  action.  The  ineffectual 
service  was  the  result  of  plaintiff's  own  mistake,  yet  the  court 
held  that  Section  4988,  giving  him  sixty  days  beyond  the 
limitation  of  the  statute,  applied.  But  it  will  be  observed  in 
all  these  error  cases  which  have  been  cited,  where  the  courts 
have  applied  the  sections  of  the  civil  code  to  the  error  pro- 
ceedings, viz,  in  16  O.  S.,  page  284;  21  0.  S.,  page  131;  36 
0.  S.,  page  312;  53  O.  S.,  page  519;  54  0.  S.,  page  150,  the 
application  has  been  made  because  of  the  similarity  of  the 
statute  providing  for  the  commencement  of  a  civil  action  and 
the  commencement  of  the  proceeding  in  error  (see  16  0.  S., 
287,  and  the  cases  above  cited).  It  required  an  elaborte  argu- 
ment in  the  error  cases  on  the  part  of  the  court,  to  show  that 
the  provisions  of  the  civil  code  as  to  the  beginning  of  an  action, 
should  apply  to  error  proceedings,  and  yet  the  two  proceedings 
are  almost  identical. 

We  have  been  cited  to  the  decision  of  the  Montgomery  county 
judges  (July  25,  1904),  to  the  effect  that  the  provision  of  the 
Brannock  Law  that  the  election  shall  be  held  within  a  certain 
time  after  the  filing  of  the  petition,  is  directory,  as  an  argument 
why  the  provision  as  to  the  contest  of  an  election  should  be  held 
to  be  directory  and  not  mandatory.  We  think  the  general 
tendency  of  authority  is  to  the  effect  that  in  all  questions  re- 
lating to  time  or  method  which  arise  prior  to  an  election,  the 
provisions  of  the  statutes  are  held  to  be  directory,  except  where 
clearly  otherwise;  but,  that,  in  all  provisions  made  for  the 
contest  of  an  election,  after  the  same  has  been  declared  by  the 
proper  officials,  are  mandatory,  unless  it  otherwise  clearly 
appear.     There  is  reason  for  this:  The  people  have  expressed 
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themselves;  the  election  officers  have  certified  the  result;  and 
the  presumption  is  that  the  result  is  a  fair  expression  of  the 
peoples'  voice.  If  any  one  wishes  to  contest  this;  to  subject 
the  electors  of  a  district  to  a  new  contest,  that  person  so  desiring 
to  overthrow  the  announced  official  result  of  the  election  must 
bring  himself  strictly  within  the  remedies  provided  in  his 
behalf  {Fike  v.  State,  i  C.  C— N.  S.,  page  81). 

We  would  refer  to  the  case  of  Taylor  v.  Wallace,  31  0.  S., 
page  151,  in  which  a  very  strict  construction  was  put  upon  the 
time  in  which  an  appeal  could  be  taken  from  an  election. 

The  court  must  hold  that  the  Brannock  Law  in  itself  pro- 
vides for  the  time  within  which  the  mayor  can  be  summoned 
to  defend  on  behalf  of  &  residence  district,  and  that  that  time 
is  fixed  by  the  day  of  election,  and  must  be  within  twenty  days 
thereafter;  and  that  this  summons  now  sought  to  be  quashed, 
designating  a  time  more  than  two  months  after  the  election  is 
without  authority  of  law  and  illegal  and  void,  and  must  be 
set  aside. 

Stafford  &  Arthur,  for  petitioner. 

Stewart  L.  Tatum,  City  Solicitor,  for  the  mayor. 


LIABILITY  OP  AN  INTERM£DIATE  CAIUUBIU 

[Common  Pleas  Court  of  Franklin  County.] 

The  Bank  of  Commerce  v.  The  Baltimore  &  Ohio 

Railroad  Company. 

Decided,  March  25,  1904. 

Carriers — Bill  of  Lading — Intermediate  Carrier  Responsible  for  De- 
livery Without  Production  of. 

Where  an  Intermediate  common  carrier  is  required  by  statute  to  carry 
freight  offered,  It  is  bound  to  take  notice  of  the  fact  that  a  bill 
of  lading  was  issued,  and  Is  responsible  for  the  delivery  of  the 
goods  without  the  production  of  the  bill  of  lading,,  but  is  not 
bound  by  its  terms  as  to  freights  charges  and  other  like  condi- 
tions. 
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Bigger,  J. 

The  defendant  demurs  to  the  petition  upon  the  ground  that 
it  does  not  state  a  cause  of  action  against  the  defendant. 

After  a  careful  examination  of  the  claims  made  by  both 
sides,  I  have  reached  the  conclusion  that  the  petition  is  good 
as  against  a  demurrer.  The  cases  cited  by  counsel  for  defend- 
ant support  its  contention  in  this,  that  where  an  intermediate 
common  carrier  is  required  by  statute  to  carry  freight  offered 
to  it,  it  is  not  bound  by  the  terms  of  a  bill  of  lading  issued  by 
the  initial  carrier.  That  is,  the  conditions  of  the  bill  of  lading 
that  the  freight  charges  shall  be  a  certain  sum,  and  other  like 
conditions  will  not  bind  an  intermediate  carrier,  which  is  re- 
quired  by  law  to  carry.  But  I  do  not  believe  that  the  doctrine 
can  be  carried  to  the  extent  claimed  by  the  defendant  I  am 
of  opinion  that  the  intermediate  carrier,  even  under  those  cir- 
cumstances, is  required  to  take  notice  of  flie  fact  that  there 
was  a  bill  of  lading  issued,  and  that  it  will  be  responsible  for 
the  delivery  without  the  production  of  the  bill  of  lading.  While 
it  is  not  bound  by  the  restrictions  in  the  bill  to  which  it  did 
not  give  its  assent,  unlike  the  case  of  the  intermediate  carrier 
who  receives  such  freight  without  being  compelled  to  receive 
it  and  which  is  held  to  have  assented  to  and  ratified  the  terms 
of  the  bill  of  lading,  yet  I  think  this  will  not  relieve  it  from 
the  necessity  of  delivery  to  the  owner,  and  that  it  must  take 
notice  of  the  fact  that  there  was  a  bill  of  lading  issued  and  de- 
livered to  the  holder  thereof. 

Without  stopping  to  cite  authorities,  I  think  they  support 
this  conclusion,  and  if  the  carrier  delivers  the  property  with- 
out the  bill  of  lading,  it  is  done  at  the  carrier's  risk.  The  de- 
murrer is  therefore  overruled. 

Arnold,  Morton  &  Irvine,  for  plaintiff. 

Frank  A.  Durban  and  Booth,  Keating  cfe  Peters,  for  de- 
fendant. 
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PERSONAL  SURETISS  DESPTTK  THE  CRAPTS  LAW. 

[Common  Pleas  Court  of  Franklin  County.] 

John  W.  Haunts  v.  The  E.  B.  Lanman  Company 

Decided.  July  16,  1904. 

Immediate  Collection  of  Judgment — Right  of  Plaintiff  Thereto — Upon 
Giving  Adequate  Bond  for  Restitution — Full  Restitution  Includes 
Interest — The  Crafts  Law  Relating  to  Personal  Sureties — Confers 
Exclusive  Rights — To  a  Favored  Class — Denies  a  Recognized  Priv- 
ilege— And  Is  to  That  Extent  Unconstitutional — Section  6722 — ^97 
O.  L..  182. 

1'  A  bond  executed  under  the  requirements  of  Section  6722,  provid- 
ing  for  the  immediate  collection  of  Judgments  in  certain  classes 
of  cases,  should  require  payment  of  interest  on  the  amount  it  is 
sought  to  collect,  in  the  event  of  its  becoming  necessary  to  make 
restitution. 

2.  The  act  known  as  the  Crafts  Law  is  unconstitutional  in  so  far  as 
it  denies  the  right  of  offering  personal  sureties  on  bonds  executed 
in  civil  actions. 

Dillon,  J. 

The  defendant  having  given  bond  to  stay  execution  on  the 
plaintiff's  judgment,  pending  proceedings  in  error,  and  the 
plaintiff  desiring  to  have  execution  issue  at  once  and  collect  his 
judgment,  offers  a  bond  for  $2,400,  with  several  most  reputable 
and  responsible  individuals  as  sureties.  This  right  to  immediate 
collection  of  a  judgment  in  such  case  is  given  by  Section  6722, 
Revised  Statutes  of  Ohio,  which  reads  as  follows: 

**In  an  action  on  a  contract  for  the  payment  of  money  only, 
or  in  an  action  for  injuries  to  the  person,  if  the  defendant  in 
error  give  adequate  security  to  make  restitution  in  case  the  judg- 
ment be  reversed  or  modified,  he  may,  on  leave  obtained  from 
the  court  below,  or  a  judge  thereof  in  vacation,  proceed  to  en- 
force the  judgment,  notwithstanding  the  execution  of  the  under- 
taking to  stay  proceedings;  such  security  must  be  an  under- 
taking executed  to  the  plaintiff  in  error,  by  at  least  two  sufficient 
sureties,  to  the  effect  that  if  the  judgment  be  reversed  or  modi- 
fied, he  will  make  full  restitution  to  the  plaintiff  in  error  of  the 
money  by  him  received  under  the  judgment;  but  the  provisions 
of  this  section  shall  not  apply  to  judgments  recovered  in  actions 
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for  libel,  slander,  malicious  prosecution,  false  imprisonment,  or 
assault  and  battery." 

Upon  the  plaintiff's  application  for  the  required  order  of  this 
court,  two  questions  are  presented : 

First.  Shall  the  bond,  in  order  to  **make  full  restitution"  in 
ease  of  reversal,  provide  for  interest  on  the  amount  defendant 
is  now  required  to  pay  plaintiff? 

Second.  Shall  this  court  make  the  order  on  a  bond  with  per- 
sonal sureties,  despite  the  provision  of  the  act  of  April  20,  1904, 
known  as  the  ''Crafts  Law"  (97  0.  L.,  182),  which  required 
such  bond  to  be  given  by  a  surety  company. 

As  to  the  first  proposition,  I  am  of  opinion  that  whether  by 
specific  words  used  or  not,  the  requirements  of  Section  6722,  that 
in  case  of  a  reversal  of  the  judgment,  "full  restitution"  must 
be  made  to  the  defendant,  carries  with  it  a  liability  on  the  bond 
to  pay  back  not  only  the  original  amount  of  the  judgment,  but 
the  legal  rate  of  interest  of  six  per  cent,  during  the  time  of  such 
detention  of  the  money.  In  case  of  a  reversal  of  the  judgment, 
no  authority  for  detaining  and  holding  the  fund  exists,  nor  can 
the  original  judgment  which  shall  have  been  annulled  be  pleaded 
as  a  surety  for  plaintiff's  use  of  defendant's  money.  The  very 
proposition  that  if  a  stay  be  given  by  a  defendant  pending  error 
proceedings,  he  must  on  final  afiirmance  pay  plaintiff  not  only 
the  original  amount  of  the  judgment,  but  also  six  per  cent, 
interest  from  the  date  of  its  rendition,  carries  with  it  its  own 
converse,  that  if  the  defendant  be  required  to  play  plaintiff  the 
amount  of  a  judgment  afterwards  annulled  the  same  rule  should 

apply- 
Moreover,  abuse  can  easily  be  conceived,  that  a  plaintiff  hav- 
ing, as  it  may  afterwards  be  decided,  no  valid  claim  at  all, 
should  be  able  to  place  the  money  out  at  interest  during  the 
time  of  error  proceedings,  retaining  the  interest  and  restore 
plaintiff  only  the  principal  sum.  That  the  defendant  in  such 
case  is  entitled  to  have  a  return  not  only  of  the  money  paid 
him,  but  the  usual  six  per  cent,  interest,  I  deem  only  just  and 
in  accordance  with  the  full  spirit  of  our  law  in  all  other  sim- 
ilar cases. 
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The  second  proposition  questions  the  validity  and  constitu- 
tionality of  a  part  of  the  act  above  mentioned.  That  portion 
of  the  act  challenged  provides  that  ''in  all  cases  in  which  any 
bond,  recognizance  or  undertaking  is  *  *  *  required  or 
permitted  by  law  or  ordinance  •  •  •  the  execution  of  the 
same  shall  be  sufficient  by  a  company  or  companies  authorized 
by  the  laws  of  this  state  to  guaranty  the  fidelity  of  persons" 
•  •  •  etc.,  and  the  execution  or  guaranteeing  as  surety  of 
all  bonds  [except  certain  bonds  not  over  $2,000]  is  liereby  re- 
quired to  be  by  such  company  or  companies. 

A  provision  is  further  made  granting  to  any  person  the  right 
to  give  a  personal  bond  on  his  filing  an  affidavit  of  the  refusal 
of  any  such  company  to  bond  him  or  failure  of  such  surety  bond 
to  reoeive  approval.  Other  provisions  provide  for  the  pa3anent 
of  a  premium  each  year  and  need  n(tt  be  quoted  here  in  full. 

The  change  from  the  old  section,  therefore,  consists  in  this, 
that  where  the  old  law  granted  a  most  wholesome  and  commend- 
able right  and  privilege  to  offer  such  a  company  as  surety  at  the 
option  of  a  principal,  this  amended  act  under  consideration  here 
denies  this  option  and  makes  such  a  bond  imperative  and  ex- 
clusive. The  first  impression  which  must  arise  upon  a  consid- 
eration, therefore,  of  this  act  is  that,  irrespective  of  the  purpose 
and  object  of  the  act,  the  effect  of  it  is  to  confer  a  financial  boon 
to  a  favored  class. 

If  the  right  to  give  bond  be  purely  the  creature  of  the  Leg- 
islature, it  may  be  most  strongly  argued  that  its  limitation 
properly  rests  with  that  body,  and  no  complaint  could  be  made 
as  to  any  limitation  the  Legislature  desired  to  make  with  refer- 
ence thereto.  In  so  far  as  the  giving  of  a  recognizance  in  crim- 
inal cases  is  concerned,  we  have  the  express  provision  of  the 
Bill  of  Rights  which  provides  that  ''All  persons  shall  be  bailable 
by  sufficient  sureties,"  etc.  It  should  not  require  much  argu- 
ment to  satisfy  one  that  the  term  "sureties"  as  used  over  fifty 
years  ago  in  our  present  Constitution,  and  as  understood  in  the 
decisions  of  this  state  quoting  the  term,  means  ''persons  sign- 
ing as  surety."  And  it  likewise. follows  that  the  Constitution 
having  given  the  right  of  bail  upon  giving  sufficient  sureties,  it 
is  denied  to  the  Legislature  to  limit  that  right  or  curtail  it  in 
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the  slightest  degree  by  declaring  insufficient  that  which  was  then 
and  under  its  plain  meaning  still  is  insufficient.  To  grant  such 
right  would  permit  the  Legislature  to  so  far  curtail  the  suffi- 
ciency of  sureties  as  to  seriously  impair  the  right.  And  it  was 
to  prevent  any  abuse  or  curtailment  of  this  right  to  bail  that 
the  Seventh  Article  of  Amendment  to  the  Constitution  of  the 
United  States  was  passed,  forbidding  excessive  bail.  It  must 
be  evident,  therefore,  that  in  so  far  as  this  act  would  attempt 
to  substitute  a  surety  company  in  cases  of  criminal  reeogoi* 
zances,  the  Constitution  itself  forbids. 

Passing  now  to  the  civil  bonds  included  in  this  act,  I  do  not 
find  it  necessary  to  consider  the  rights  of  citizens  to  give  bonds 
in  the  various  departments,  or  conditions  of  trust  capacity.  The 
right  to  give  bond  has  not  been  directly  curtailed  since  bonds 
under  this  act  may  be  given  and  used  in  exactly  every  ease 
heretofore  known  and  provided.  The  defect,  therefore,  if  any, 
lies  in  the  curtailment  of  the  authority  and  the  requirement  that 
a  specific  class  only  shall  so  act.  The  following  observations 
upon  the  law  suggest  themselves: 

(1).  It  denies  to  the  person  giving  a  bond  for  $2,100  the 
rights,  opportunities  and  privileges  -accorded  to  him  giving  bond 
in  the  sum  of  $2,000. 

(2).  It  confers  upon  a  **company''  (i.  e.,  corporation  or- 
ganized under  Tit  II,  Ch.  II,  R.  S.  0.)  an  exclusive  right  to 
receive  the  benefits  (i.  e,,  money  remuneration)  from  the  bonds 
so  required  to  be  given  in  this  state. 

(3).  It  recognizes  the  perfect  fitness,  suitability  and  suffi- 
ciency of  personal  sureties,  but  forbids  any  resort  to  them  until 
at  first  the  favored  company  had  been  solicited  and  had  an  op- 
portunity to  act. 

(4).  It  requires  one  to  pay  a  fixed  and  certain  price  to  a 
limited  and  designated  class  for  a  surety  risk,  and  forbids  such 
a  one  to  make  better  or  different  terms  with  any  other  person 
or  class  of  equal  or  even  higher  sufficiency. 

(5).  Opportunity  for  the  creation  of  large  trust  funds  of 
property  for  a  long  term  of  years  is  seriously  restrained  and 
encumbered  by  the  requirement  of  a  substantial  payment  of  fees 
each  year  out  of  the  property  itself. 
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(6).  This  restraint  and  encumbrance  upon  property  is  not 
for  8  conimon  purpose  or  benefit,  but  for  special  favor. 

(7).  Whatever  the  object  of  the  law,  its  result  plainly  is  this : 
That  it  adds  and  contributes  nothing  to  the  subject  of  bond 
giving,  and  therefore  nothing  to  the  general  welfare  or  common 
benefit  or  common  burden,  but  does  give  a  limited  class  an  ex- 
clusive favor  and  right  to  have  the  usufruct  of  fees.  The  opera- 
tion of  the  act  is  so  limited  that  it  accomplishes  this  last  pur- 
pose alone  and  nothings  else.  With  the  function  of  government 
expressly  declared  as  having  been  instituted  for  the  equal  benefit 
of  its  people  by  Section  11  of  the  Bill  of  Rights,  it  requires  no 
new  construction  of  that  instrument  to  say  that  legislation  for 
any  private  gain  or  benefit  is  in  full  spirit  and  letter  forbidden. 
The  case  at  bar  does  not  belong  to  that  class  of  cases  where,  as 
merely  incidental  or  essential  to  the  accomplishment  of  objects 
of  public  welfare,  special  privileges  and  benefits  are  necessarily 
given  at  public  expense,  and  it  requires  no  difficulty  to  distin- 
guish between  them. 

The  inviolability  of  private  property  guaranteed  by  Section 
19  of  Article  I  of  the  Ohio  Constitution,  protects  that  property 
from  indirect  as  well  as  from  direct  and  open  amercement  ex- 
cept for  public  welfare.  Where  the  effect  as  well  as  manifest 
purpose  of  the  act  is  to  place  a  burden  on  private  property  in 
order  that  the  fruits  thereof  may  go  to  a  favored  class,  and  in 
the  absence  of  any  involvement  of  public  welfare,  the  protection 
of  Section  19  may  be  invoked.  Moreover,  if  we  grant  that  this 
subject  of  bond  giving  concerns  the  public  welfare  and  that 
therefore  is  of  such  a  character  as  to  permit  of  legislative  re- 
straints and  legislation,  nevertheless  such  restraints  must  be 
reasonable  and  not  for  private  purpose,  gain  or  favoritism 
(State  V.  Gerdner,  58  O.  S.,  599). 

And  giving  to  the  act  in  question  that  presumption  which  all 
legislation  should  receive  at  the  hands  of  the  court,  in  favor  of 
the  constitutionality  thereof,  as  well  as  the  presumption  of  good 
and  proper. motive,  nevertheless  a  restraining  statute  **must  be 
of  such  a  character  that  a  court  may  sec  that  it  is  for  such  gen- 
eral welfare,  protection  and  benefit.    The  judgment  of  the  Gen  - 


4IO  FRANKUN  COUNTY  COMMON  PLEAS. 

Haunts  v.  E.  B.  Lanman  Co.  [Vol.  II,  N.  S. 

^-     ■ ■ — ■ ■ — -  -     - 

€ral  Assembly  in  such  cases  is  not  conclusive''  {Palmer  v.  Tingle, 
55  0.  S.,  423). 

The  act  as  it  stood  prior  to  this  amendment  was,  as  I  have 
hefore  said,  wholesome  and  commendable.  It  took  nothing  away 
hut  added  to  the  possibility  of  suretyship.  It  gave  us  all  we 
had  before,  to-wit,  personal  suretyship,  and  added  the  additional 
possibility  guaranty  company  suretyship.  This  form  of  surety- 
ship is  often  desired  by  principal  to  avoid  personal  obligation 
which  might  arise  to  sureties.  Individual  ^reties  may  occa- 
flionally  become  insolvent  or  a  single  loss  may  utterly  ruin  an 
individual  surety.  Many  other  good  reasons  in  favor  of  the 
privilege  of  using  surety  companies  might  be  advanced  and 
the  constitutionality  of  an  act  permitting  payment  to  such  com- 
pany for  such  service  is  sustained  (In  Be  Clarke's  Estate,  195 
Pa.  St.,  520). 

In  this  last  named  case  the  court  remarks  as  a  point  in  favor 
of  the  constitutionality  of  the  law  that  the  act  bars  no  one,  but 
merely  gives  an  incidental  advantage  by  way  of  the  payment 
of  fee  to  what  the  Legislature  held  to  be  a  better  form  of 
security. 

It  must  be  conceded  that  if  the  business  of  suretyship  were 
one  involving  supervision  under  police  regulations,  any  reason- 
able restriction  as  to  those  who  might  so  act,  and  the  qualifica- 
tions necessary,  however  stringent,  become  proper  subjects  of 
legislation.  This  doctrine  of  regulation  under  the  police  power, 
has  been  carried  to  almost  every  form  of  business  and  limits  of 
restriction.  Indeed  where  the  regulation  is  difficult  to  accom- 
plish, the  entire  prohibition  of  a  legitimate  business  has  been 
sustained  under  this  doctrine.  But  the  test  is  whether  the  re- 
striction or  discrimination  is  in  fact  regulation  or  whether  it 
is  favoritism  under  that  guise.  In  the  latter  case,  the  duty  of 
the  court  is  clear,  and  it  should,  without  hesitation,  declare  such 
legislation  unconstitutional.  As  to  this  subject  of  suretyship, 
no  reason  appears  for  extending  regulation  to  the  point  of  actual 
abolishment  of  personal  sureties.  And  the  most  potent  reason 
of  all  for  thus  concluding  lies  in  the  fact  that  the  act  itself 
recognizes  personal  sureties  as  perfectly  good  and  sufScient,  that 
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kindly  privilege  being  withheld,  however,  until  the  favored  com- 
pany has  had  first  chance. 

This  motion  has  arisen  so  unexpectedly  that  I  have  been  with- 
out the  benefit  of  argument  of  counsel,  but  I  can  see  that  a 
number  of  questions  might  arise  not  pertinent  here.  For  in- 
stance, it  might  be  argued  that  in  so  far  as  the  state  acting 
through  its  Legislature  may  desire,  it  may  prescribe  what  shall 
be  sufficient  to  satisfy  it  as  a  surety,  and  therefore,  as  to  certain 
state  officials,  such  restriction  might  be  sustained.  But  these 
other  questions  need  not,  however,  be  discussed  here. 

For  the  reason,  therefore,  that  the  fundamental  principles 
of  our  government,  as  expressly  declared  in  the  Constitution, 
prohibits  legislation  of  this  character,  I  hold  the  requirements 
and  provisions  of  the  act  in  question  to  be  unconstitutional  and 
a  bond  will  be  accepted  in  this  case  with  personal  sureties. 

F.  8.  Monnett,  for  plaintiff. 

/.  E.  Todd,  for  defendant. 


LAYING  A  SPUR-TRACK  IN  A  STREET  WITHOUT  ACQUIRING 

RIGHTS  PROM  ABUTTING  OWNER. 

[Franklin  County  Common  Pleas  Court.] 

Gunning  v.  The  P.,  C,  C.  &  St.  L.  Ry.  Co. 

Decided,  April  18.  1904. 

Street—Orant  by  Council  to  Lay  Bpur-Trqck  in — Street  Misnamed  in 
Ordinance — Distinction  between  Bpur^Tracks  and  Tracks  for  Oen- 
eral  Railroad  Use — As  Affecting  Use  of  the  Street — Authority  of 
Council  to  Consent — Private  Rights  of  Abutting  Owners  not  Mor 
terially  Invaded  Thereby — Laches, 

■ 

1.  A  grant  by  council  to  a  railroad  company  of  the  right  to  lay  a 

epur-track  in  a  certain  street  is  not  rendered  in^'alid  by  reason 
of  the  fact  that  the  street  is  designated  by  the  wrong  name,  and 
where  there  can  be  no  question  as  to  the  street  intended,  a  court 
will  not  enjoin  the  layiiig  of  the  track  because  of  the  use  of  the 
wrong  name. 

2.  The  laying  of  a  spur-track  in  the  street,  as  distinguished  from  a 

track  for  general  railroad  purposes,  is  not  such  a  diversion  of 
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the  street  from  its  ordinary  uses  as  to  interfere  with  the  private 
rights  of  abutting  owners  or  beyond  the  power  of  council  to  au- 
thorize. 
3.  Injunction  against  the  laying  of  such  a  track  will  not  lie  on  the 
petition  of  an  abutting  property  owner,  where  it  does  not  appear 
that  any  of  his  rights  or  property  in  the  street  will  be  materially 
Interfered  with«  and  who,  having  notice  of  the  proposed  construc- 
tion, did  not  file  his  petition  for  several  months,  or  until  the 
work  was  nearly  completed. 

Rathmell,  J. 

In  this  action  the  plaintiff  seeks  an  injunction  restraining  the 
defendant  from  the  maintenance  and  operation  of  a  railway 
track  in  Ludlow  street,  and  that  it  be  ordered  to  remove  all 
construction  placed  in  said  street  by  it;  that  defendant  has 
constructed  a  railway  track  in  the  center  of  said  street  (which 
is  thirty-three  feet  wide)  without  having  acquired  any  rights 
from  plaintiff  or  by  statute  and  against  his  consent  and  protest ; 
that  said  track  is  to  be  used  for  the  purpose  of  placing  cars 
for  loading  and  unloading  freight;  that  same  will  block  the 
street  and  interfere  with  the  easement,  light  and  access  here- 
tofore enjoyed,  and  irreparably  damage  him. 

The  defendant  avers  that  it  constructed  said  track  by  virtue 
of  an  ordinance  of  the  city  of  Columbus,  passed  November  17, 
1902,  which  authorized  the  construction  of  a  spur-track  two 
squares  further  south  from  the  south  end  of  its  spur-track  in 
Park  street.  That  it  has  constructed  said  spur  in  accordance 
with  the  terms  of  the  ordinance  which  required  the  grade  of  the 
track  to  conform  to  the  grade  of  the  street,  and  to  grade  and 
plank  and  keep  in  repair  the  bed  of  said  track  and  to  gravel  the 
whole  width  of  the  street  from  curb  to  curb  and  keep  same  in 
repair.  It  avers  that  it  has  planked  said  track  between  and  for 
a  space  outside  the  rails ;  that  the  roadway  is  partly  graded  and 
work  about  completed  under  the  supervision  of  the  city  en- 
gineer, and  that  when  completed  the  street  will  be  in  better 
condition  for  street  purposes  and  furnish  plaintiff  better  ac- 
cess to  his  property  than  at  any  time  heretofore,  and  denies 
that  the  track  or  use  of  it  will  interfere  with  or  render  dan- 
gerous the  passage  to  plaintiff's  premises,  or  plaintiff  be  dam- 
aged. 
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Plaintiff  in  reply  denies  the  city  has  granted  the  right  of 
construction  by  ordinance  and  other  specific  ayerments  of  the 
answer. 

The  plaintiff  introduced  ordinance  No.  17,523,  showing  that 
the  name  of  Park  street,  from  P.,  C,  C.  &  St.  L.  Railway  south, 
was  changed  November  27,  1900,  to  Ludlow  street;  and  ordi- 
nance No.  20,854  of  date  Noyember  18,  1902,  of  the  city  of 
Columbus,  granting  to  the  P.,  C,  C.  &  St.  L.  Railway  Co.  the 
right  to  lay  a  single  spur-track  in  the  center  of  North  Park 
street  and  across  West  Spring  street  and  West  Long  street  and 
operate  the  same,  and  rested. 

The  defendant  offered  evidence  generally  on  the  issues. 

It  is  not  controverted  that  defendant  has  constructed  said 
track  in  Ludlow  street  in  front  of  plaintiff's  premises  without 
having  acquired  any  rights  from  the  plaintiff  himself,  and 
against  the  protest  and  without  making  or  tendering  him  any 
compensation  for  whatever  appropriation  there  may  have  been 
of  any  of  his  property,  right,  easement  or  interest. 

It  is  contended  by  counsel  for  plaintiff  that  no  authority  was 
conferred  on  defendant  under  Revised  Statutes  3283,  by  the 
ordinance  20,854,  because  the  grant  is  for  Park  street  and  not 
Ludlow  street.  I  think  there  can  be  no  doubt  that  the  ordinance 
was  passed  with  respect  to  the  particular  track  and  street  in 
question  in  this  case.  The  ordinance  identifies  it  as  beginning 
at  "the  southern  terminus  of  the  present  spur-track  in  the  cen- 
ter of  North  Park  street,  ait  the  intersection  of  West  Spring 
street  •  •  •  thence  across  West  Spring  street  and  across 
West  Long  street,  etc.,  to  the  intersection  of  West  Gay  street." 
/nd  the  identification  is  further  supplemented  by  testimony  of 
Mr.  Gray.  As  proof  of  extrinsic  circumstances  is  competent 
for  the  purpose  of  applying  any  verbal  description  in  a  written 
instrument  to  its  proper  subject  (12  0.  S.,  384),  the  maxim, 
''Falsa  demontratio  non  nocet"  applies. 

With  reference  to  the  authority  of  the  council  to  act  in  such 
a  case  as  affecting  the  general  use  of  a  street,  I  think  a  dis- 
tinction should  be  made  as  in  this  ease  where  the  purpose  is 
the  setting  in  and  out  of  cars  for  the  convenience  of  shippers, 
from  the  general  use  of  a  track  for  trains. 
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In  the  case  of  P.,  C,  C.  &  St.  L.  By.  Co.  v.  Cincinnati,  re- 
ported in  the  16th  Law  Bulletin,  367,  which  was  aflarmed  by 
the  Supreme  Court,  it  was  held: 

"A  municipal  corporation  has  power  to  consent  to  the  lay- 
ing of  a  branch  railroad  track  on  a  manufacturing  street  for 
the  convenience  of  shippers;  that  this  is  not  for  travel  on  the 
company's  general  line,  but  rather  in  the  nature  of  street  pur- 
poses, to  transfer  as  a  dray  or  wagon  would  do." 

In  discussing  this  point,  Harmon,  J.,  says: 

"These  tracks  do  not  bear  the  same  relation  to  the  streets, 
they  occupy  as  ordinary  tracks  do  which  form  part  of  the  main 
line  of  a  railway  •  ♦  ♦  They  perform  the  same  office  usu- 
ally left  to  a  wagon  or  dray.  They  are  built  in  the  street  be- 
cause it  is  a  street,  and  could  accomplish  their  purpose  nowhere 
else  while  under  proper  regulation  they  cause  little  obstruction 
to  ordinary  travel. 


91 


And  again: 

"We  think  the  city  had  under  its  general  powers  over  its 
streets  authority  to  permit  it  to  be  laid.  So  considered,  this 
track  bears  more  resemblance  to  a  street  railroad  than  to  an 
ordinary  steam  railway.  It  is  not  a  new  use,  but  the  old  use  in 
a  different  form.  The  cars  which  pass  over  it  are  merely  the 
dray  and  transfer  wagon  of  a  progressive  age,  just  as  the  horse 
or  cable  or  electric  cars  are  to  omnibus  and  coach.  That  power 
to  permit  such  use  is  among  the  ordinary  powers  of  a  city  is 
well  known."  (Here  follows  authorities  and  reference  to  Re- 
vised Statutes  3283,  if  any  special  authority  were  needed). 

It  appears  here  the  only  use  of  this  track  is  setting  in  and 
out  cars  to  shippers;  that  there  is  nine  feet  of  space  between 
the  rail  and  the  curb ;  that  prior  to  the  construction  of  the  said 
track  the  street  had  never  been  graveled  or  improved,  was 
merely  a  dirt  road,  in  wet  seasons  muddy  and  sometimes  im- 
passable for  vehicles;  that  the  ordinance  required  the  grade  of 
the  track  to  conform  to  the  grade  of  the  street,  track  planked 
and  street  graveled  from  curb  to  curb  and  kept  in  repair;  that 
the  work  in  accordance  with  this  requisite  has  been  substantially 
completed;  that  when  no  car  is  opposite  plaintiff's  premises,  he 
has  the  whole  width  and  use  of  the  street;  that  vehicles  can 
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pass  along  freely  when  oars  are  on  the  track ;  that  the  pulling 
in  and  out  of  cars  occupies  but  a  few  minutes  a  day  so  far  as 
the  occupancy  of  the  street  opposite  the  plaintiff  is  concerned. 

Has  the  use  of  the  street  been  diverted  or  the  private  right 
of  plaintiff  been  materially  invaded  or  interrupted  T 

Whether  the  construction  and  operation  of  a  steam  railroad 
in  a  street  for  general  purposes  is  per  se  a  diversion  of  the  or- 
dinary use  of  a  street  or  not,  I  do  not  decide,  but  where  the 
use  as  in  this  case  is  rather  that  of  a  street  railroad  and  for 
street  purposes,  I  do  not  think  that  the  conclusion  of  diversion 
would  follow  from  the  mere  fact  of  construction. 

It  is  beyond  question  that  an  abutting  lot  owner  has  a  pe* 
culiar  interest  in  the  street  which  neither  the  local  nor  general 
public  can  pretend  to  claim;  a  private  right  of  the  nature  of 
an  incorporeal  hereditament;  a  special  easement  in  the  street 
appendant  and  appurtenant  to  his  lot  for  ingress  and  egress; 
and  that  this  easement  is  as  much  property  as  the  lot  itself. 
The  question  is,  was  this  materially  and  substantially  injured 
by  the  location  and  operation  of  such  a  spur-track  T  7  0.  S.^ 
460;  14  0.  S.,  523;  38  0.  S.,  41;  45  0.  S.,  309. 

Special  injury  must  be  shown  to  warrant  injunction.  Sec- 
tion 222,  Spelling  on  Extra  Relief. 

The  use  of  such  a  track  being  not  for  travel  on  the  company's 
general  line,  but  rather  in  the  nature  of  street  purposes,  as  a 
dray  or  wagon  would  do,  and  bearing  some  resemblance  to  a 
street  railroad,  as  Judge  Harmon  observed,  I  think  the  question 
comes  within  the  rule  of  Burket,  J.,  in  Traction  Co.  v, 
Parrish,  67  0.  S.,  191: 

''While  the  abutting  lot  owner  has  this  right  of  public  travel 
on  the  street  and  the  right  of  ingress  and  egress  from  the  street 
to  his  lot,  the  public  authorities  retain  the  right  to  improve  the 
street  and  place  such  means  of  travel  thereon  as  in  their  judg- 
ment shall  best  conserve  the  public  welfare.  And  so  long  as 
his  easement  of  ingress  and  egress  is  not  materially  injured, 
he  is  without  remedy,  because  he  is  not  wronged — said  ease- 
ment, all  the  property  right  he  has  in  the  street,  not  being 
interfered  with.'* 

The  plaintiff  has  at  all  times,  as  appears  from  the  evidence 
and  the  pleadings,  nine  feet  of  space  in  the  street  for  ingress  and 
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egress,  and'  except  for  such  time  as  a  car  would  occupy  the 
track  in  being  drawn  in  or  out,  the  whole  space  of  the  street  in 
front  of  his  premises.  And  I  am  unable  to  find  that  such  ease- 
ment or  that  any  of  his  rights  or  property  in  said  street  has 
been  materially  injured  or  interfered  with  or  that  he  has  been 
damaged. 

There  is  still  another  reason  why  plaintiff  is  not  entitled  to 
the  injunction  sought  here,  and  that  is  on  the  ground  of  lache& 
This  ordinance  was  passed  in  November,  1902,  and  the  amended 
petition  filed  in  May,  1903.  There  must  have  been  considerable 
time  after  plaintiff  had  notice  of  the  proposed  construction  be- 
fore it  was  commenced  or  near  completed.  That  was  the  time 
to  prevent  construction.  A  man  who  stands  by  and  sees  a  track 
thus  constructed  and  quite  a  large  expenditure  of  labor  and 
money  thus  made,  such  delay  is  held  to  be  a  waiver  of  any  right 
which  he  may  otherwise  have  had  to  interfere  with  the  construc- 
tion, and  in  such  case  there  can  only  remain  to  the  owner  a 
right  of  compensation.  10  A.  &  B.  Ency.  of  Law,  802 ;  18  O.  S., 
169 ;  6  N.  P.,  483,  487 ;  Pom.  Equity,  Section  1359 ;  Spelling  on 
Extra  Relief,  26,  85. 

The  order  will  be  here  that  the  temporary  injunction  which 
now  exists  will  be  dissolved  and  mandatory  injunction  denied 
and  petition  dismissed. 

Smith  &  Ward,  for  plaintiff. 

Henderson  &  Livesay,  for  defendants 
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IMSQUAUriCATlON  OP  A  JUDGE. 

[Superior  Court  of  Cincinnati — Special  Term.] 

Cantillon  v.  City  op  Cincinnati. 

Decided,  June  29,  1903. 

Prejudice  or  Bias-— On  the  Part  of  a  Trial  Judge — Becomes  a  Qround 
of  Disqualification,  When — Affidavit  Charginff—jWhat  Must  he 
Averred — Evidence  Irrelevant — Rumors  not  Sufficient — But  Consti- 
tute Impertinent  and  Scandalotts  Averments. 

1.  It  is  a  matter  of  doubt  whether  bias  or  prejudice  on  the  part  of  tht 

trial  judge  is  a  ground  of  disqualification  in  the  common  pleas  and 
the  superior  courts. 

2.  In  an  affidavit  charging  bias    or  prejudice  against  a  judge  as  a 

ground  of  disqualification,  bias  or  prejudice  should  be  averred  as 
a  fact 

3.  To  allege  in  the  affidavit  the  evidence  which  establishes  the  dis- 

qualification is  to  allege  irrevelant  matter,  which  is  in  the  legal 
sense  impertinent,  and  where  such  allegations  are  based  upon 
"rumor/'  they  constitute  not  only  impertinent  but  scandalous 
matter. 

Smith^  J. 

Heard  in  the  matter  of  the  alleged  disqualification  of  one  of 
the  judges. 

An  aflSdavit  of  the  attorney  for  the  plaintiff  has  been  filed  in 
this  ease,  alleging  that  one  of  the  judges  of  this  court  before 
whom  the  case  was  set  for  trial  was  biased  and  prejudiced 
against  him;  and  the  clerk  of  the  court  has  notified  me  of  the 
filing  of  the  aflSdavit  as  provided  in  Section  550,  Revised  Stat- 
utes. If  the  aflSdavit  complies  with  the  requirements  of  the 
statute,  it  becomes  my  duty,  as  supervisory  judge  of  the  court, 
to  ''designate  and  assign*'  another  judge  of  this  court  to  try  the 
cause. 

The  question  before  me,  then,  is:  Is  the  aflSdavit  one  which 
under  the  statute  requires  such  action  by  me? 

The  aflSdavit  alleges  bias  or  prejudice  upon  the  part  of  the 
judge  against  the  attorney. 

The  Circuit  Court  Act,  Section  453,  makes  bias  or  prejudice 
of  the  trial  judge  against  an  attorney  in  the  cause  a  ground  of 
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disqualification  for  sitting  in  the  same;  but  Section  550,  which 
states  of  grounds  of  disqualification  of  a  judge  in  the  superior 
or  common  pleas  court,  omits  to  state  ''bias  or  prejudice"  of 
the  judge  against  an  attorney  as  a  ground  of  disqualification, 
but  makes  bias  or  prejudice  against  a  party  a  ground  of  dis- 
qualification. 

It  is  true  that  Section  550,  in  addition  to  the  specific  grounds 
of  disqualification  there  stated,  does  contain  a  general  state- 
ment that  if  the  judge  **is  otherwise  disqualified,"  he  shall  not 
be  permitted  to  sit.  But  whether  this  general* statement  is  suf- 
ficient to  make  bias  or  prejudice  against  the  attorney  a  sufiB- 
cient  ground  of  disqualification  is  not  clear.  In  view  of  the  pre- 
ceding specific  statement  in  Section  550,  this  bias  or  prejudice 
against  a  party  shall  be  a  ground  of  disqualification,  and  in 
view  of  the  express  statement  in  Circuit  Court  Act  making  bias 
or  prejudice  against  the  attorney  a  ground  of  disqualification, 
and  its  absence  from  Section  550,  there  is,  to  say  the  least,  a 
question  as  to  whether  the  rule  expressio  unitis  exclusio  alterius 
does  not  apply,  and,  therefore,  that  bias  or  prejudice  by  a  judge 
against  an  attorney  is  not  suflScient  ground  for  disqualification 
in  the  superior  or  common  pleas  courts. 

But  assimiing  for  the  purposes  of  this  case  that  the  bias  or 
prejudice  of  a  judge  against  an  attorney  is  a  ground  of  dis- 
qualification of  the  judge  in  the  superior  court  and  one  which, 
when  taken  advantage  of  by  proper  aflSdavit,  requires  the  su- 
pervisory judge  **to  designate  and  assign  some  other  judge" 
to  try  the  cause,  the  question  remains  whether  the  affidavit 
filed  in  this  case  is  one  which  requires  action  upon  the  part  of 
the  supervisory  judge. 

In  State,  ex  rel,  v.  Wolfe,  11  C.  C,  591,  construing  Section 
550,  it  was  held  that — 

**  Where  parties  claim  bias  or  prejudice,  they  need  not  set 
out  facts  upon  which  they  base  their  claim.  Whether  a  man  is 
biased  or  not  is  a  fact  itself,  and  it  is  not  necessary  to  state 
something  else  to  show  that  he  has  such  bias.  The  fact  of  bias 
or  prejudice  is  not  issuable." 

The  same  holding  was  made  in  Barclay  v.  Salmon,  17  0.  C, 
152,  in  a  carefully  prepared  opinion  by  Judge  Summers,  in 
which  it  was  decided  that — 
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**It  is  not  necessary  in  such  an  affidavit  to  state  facts  show- 
ing bias  or  prejudice,  but  merely  to  aver  interest,  bias  or  preju- 
dice or  other  disqualifying  fact." 

It  is  clear  from  these  authorities  that  to  allege  in  the  affidavit 
the  evidence  which  establishes  the  disqualification  of  bias  or 
prejudice  is  to  allege  irrelevant  matter,  to  allege  what  is  not 
pertinent,  because  it  can  add  nothing  to  the  legal  force  of  the 
afSdavit.     Such  allegations  are  in  the  legal  sense  impertinent. 

In  the  affidavit  before  me  the  allegations  contain  not  only 
the  statement  of  bias  or  prejudice,  but  they  contain  the  state- 
ment that  the  bias  or  prejudice  **is  in  furtherance  of  a  scheme 
of  which  there  has  been  common  rumor*'  that  all  attorneys  who 
did  not  support  the  trial  judge  for  election  **were  marked  for 
disfavor." 

To  allege  in  an  affidavit  that  a  judge  is  biased  or  prejudiced 
against  an  attorney,  and  at  the  same  time  to  allege  that  such 
allegation  is  founded  upon  ** rumor,"  is  not  only  impertinent, 
but  scandalous. 

In  19  Ency.  PL  &  Pr.,  219,  it  is  said  that— 

^'When  affidavits  contain  scandal,  either  they  may  be  or- 
dered from  the  files  and  suppressed  or  the  objectionable  matter 
may  be  expunged." 

In  Van  Etten  v.  Butf,  32  Neb.,  287,  it  was  said: 

**It  can  not  be  doubted  that  scandalous  matter  or  language 
disrespectful  to  the  court,  contained  either  in  a  pleading  or 
affidavit  filed  in  a  cause,  may  be  stricken  out,  and  if  the  objec- 
tionable matter  is  blended  with  that  which  is  pertinent  and 
proper,  so  as  to  be  incapable  of  separation,  the  whole  may  be 
eliminated  from  the  files." 

In  Apdyke  v.  Marble,  18  App.  Pr.  Rep.,  375,  it  was  said  by 
the  General  Term  of  the  Superior  Court  of  New  York: 

**We  entertain  much  doubt  as  to  the  propriety  of  striking 
out  part  of  an  affidavit  at  any  time.  Such  does  not  appear  to 
have  been  the  usual  practice  even  in  courts  of  equity,  and  be- 
fore the  code  was  never  resorted  to  in  courts  of  law.  The  de- 
cision of  the  chancellor  in  Powell  v.  Kaiie  (5  Paige,  265),  seems, 
however,  to  sanction  striking  out  parts  of  an  affidavit  as  scan- 
dalous.    The  better  practice,  however,  is  to  suppress  the  affi- 
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davit,  and  if  it  has  been  filed,  to  take  it  from  the  files.  •  ♦  • 
**If  a  party  will  insert  scandalous  matter  in  an  affidavit  to 
be  used  on  a  motion,  he  must  submit  to  have  it  suppressed  and 
not  read  on  the  motion.  The  rules  in  regard  to  pleading  are 
dijBferent.  There  the  residue  of  the  pleading  remains,  after 
striking  out  the  scandalous  matter,  to  form  the  issue.'' 

In  The  People  v.  Church,  2  Lansing,  470  (General  Term,  N. 
Y.  Supreme  Court),  it  was  said: 

**  Matters  set  forth  in  papers  presented  to  the  court  or  filed 
which  are  not  material  to  the  decision  are  impertinent,  and  if 
reproachful,   are   scandalous    (1   Barbour's   Chy.   Prac,   20r 


iV>  ^ 


**This  certificate  and  the  affidavits  in  question  beinij  irrele- 
vant, were  impertinent,  and  the  affidavits  tending  to  impute  to 
the  justice  vacillation  of  purpose  or  opinion,  and  to  the  counsel 
for  the  church  directors  great  infirmity  of  temper,  were  also 
scandalous. 

**In  such  case  affidavits  and  other  papers  on  a  motion  may 
be  suppressed  by  the  court  on  inspection.'' 


The  principle  announced  in  the  above  authorities  seems  to  me 
to  be  peculiarly  applicable  to  affidavits  filed  for  the  purpose  of 
disqualifying  a  judge  from  sitting  in  the  trial  of  a  case.  It  is 
desirable  that  when  such  affidavits  are  filed,  they  shall  conform 
strictly  to  the  statute,  and  not  be  made  the  vehicle  for  unneces- 
sary statements  against  the  judge  which  necessarily  bring  the 
administration  of  justice  into  disfavor  and  disrepute. 

The  affidavit  in  this  case  will  be  stricken  from  the  files  and 
the  case  restored  to  the  place  it  occupied  on  the  docket  before 
the  affidavit  was  filed. 
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TAXUBNS. 

[Common  Pleas  Court  of  Hamilton  County.] 

Estate  of  Mary  O'Brien,  Deceased. 

Decided,  December  19,  1903. 

Taxes — Attach  as  a  Lien  Upon  Real  Estate,  When. 

Taxes  become  a  lien  upon  real  estate  on  the  first  moment  of  the  second 
Monday  in  April,  and  the  trustee  of  a  decedent  who  died  on  that 
day  becomes  liable  therefor. 

HOLLISTER,  J. 

Mary  O'Brien  died  April  13,  1902,  testate.  She  devised  cer- 
tain real  estate  to  Robert  O'Brien  in  trust,  for  the  use  and 
benefit  of  her  grandchildren  until  they  attained  the  age  of 
twenty-five  years.  The  trustee  was  directed  to  **pay  all  taxes, 
charges  and  assessments  that  may  be  levied  against  said  prem- 
ises during  said  term,"  and  pay  the  balance  of  the  income  after 
the  deducting  other  necessary  expenses  in  the  manner  directed 
by  the  will  for  the  benefit  of  the  grandchildren. 

The  date  of  the  testatrix's  death  was  the  day  before  the  second 
Monday  in  April,  and  the  question  for  decision  is  whether  her 
executor  or  trustee  shall  pay  the  taxes  on  real  estate  embraced 
in  the  trust,  payable  one-half  in  December,  1902,  and  one-half 
in  June,  1903. 

The  taxes  became  a  lien  on  the  day  Mrs.  O'Brien  died.  The 
hour  which  marked  her  demise  does  not  appear,  but,  under  the 
general  rule  that  the  law  takes  no  cognizance  of  fractions  of  a 
day,  the  lien  was  imposed  at  the  very  instant  that  day  began. 
The  assumption  may  be  fairly  made,  in  the  absence  of  any  proof, 
that  Mrs.  O'Brien  died  at  some  moment  later  than  the  initial 
second  of  that  day.  When  she  died  her  real  estate  was  charged 
with  the  lien  of  such  taxes  as  might  be  assessed  for  the  ensuing 
year,  but  the  taxes  had  not  yet  been  ** levied." 

The  various  proceedings  through  which  the  levy  is  made  are 
prescribed  by  Sections  2691,  2787,  2789,  2790,  2798,  2821,  2822, 
2827,  Revised  Statutes.  They  are  all  taken  subsequently  to  the 
second  Monday  in  April  and  are  complete  by  July  1st.    In  Hog- 
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Ian  V.  Cohcm,  30  0.  S.,  436,  the  court,  in  construing  that  part  of 

Section ,  Revised  Statutes,  which  reads,  **When  any  real 

estate  shall  be  sold  at  judicial  sale,  or  by  administrator,  execu- 
tors, guardians  or  trustees,  the  court  shall  order  the  taxes  and 
penalties  and  interest  thereon  against  such  land  to  be  discharged 
out  of  the  proceeds  of  such  sale,"  held  that  if  the  sale  was  had 
on  or  after  October  1st,  that  being  the  day  on  which  the  dupli- 
cate of  tax  is  required  to  have  been  placed  in  the  possession  of 
the  county  treasurer  for  the  purposes  of  collection,  the  taxes 
should  be  paid  out  of  the  proceeds  of  sale,  and  that  the  question 
was  not  affected  by  the  fact  that  the  taxes  were  a  lien  on  the 
land  sold  from  the  day  preceding  the  second  Monday  in  April. 
The  court  say  in  that  case : 

**The  taxes  authorized  to  be  paid  out  of  the  proceeds  of  the 
sale  must  be  a  present  charge  'against  such  lands,'  and  not 
taxes  that  may  at  some  time  become  a  charge  against  the  land. 
On  the  day  preceding  the  second  Monday  in  April,  no  part  of 
the  taxes  on  this  land  for  1873  was,  either  actual  or  construct- 
ively, 'against  such  land.' 

**Nor  was  it  so  on  the  14th  day  of  June,  when  the  land  was 
sold  at  judicial  sale." 

And  it  is  said  that  purpose  of  the  law  fixing  a  time  for  the 
lien  for  taxes  to  attach  to  the  land,  is  to  advise  **  dealers  in  real 
property  at  what  time  the  liability  of  the  vendor  for  the  taxes 
arises  and  that  of  the  vendee  begins." 

No  doubt  the  vendor  in  a  deed  containing  the  usual  covenants, 
made  on  the  day  preceding  the  second  Monday  in  April,  would 
be  liable  for  the  taxes  for  the  ensuing  year.  This  is  by  contract 
But  it  may  be  doubted  that  the  estate  of  one  who  died  on  that 
day  is  chargeable  with  a  tax  not  yet  ascertained,  and  not  levied 
in  any  sense  of  that  word. 

Judge  Thurman  says,  in  Krebs  v.  Baird,  3  0.  S.,  277 : 

**  Taxes  due  upon  lands  are  a  personal  debt  of  him  in  whose 
name  the  lands  are  listed  when  the  taxes  accrue,  as  well  as  a 
lien  upon  the  lands,  unless  the  same  are  not  his  property,  and 
are  erroneously  charged  in  his  name  for  taxation." 

When  these  taxes  ''accrued,"  Mary  O'Brien  was  not  the 
owner  of  ihe  property,  nor  were  her  heirs  at  law.    By  her  will 


NISI  PRIUS  REPORTS— NEW  SERIES.  423 

1904.]  Loomis,  Trustee,  v.  Von  Phul  et  al. 

the  trustee  was  the  owner  for  the  purposes  of  the  trust.  The 
taxes  which  the  trustee  was  to  pay  were  such  as  may  ''be  levied 
against  said  premises  during  such  term."  The  taxes  accrued 
and  were  levied  while  the  trustee  was  discharging  the  duties  of 
his  trust,  and  he  should  pay  them.  Nor  does  this  conclusion 
conflict  with  the  decision  in  Loomis  v.  Von  Phul,  2  N.  P.— N. 
S.,  post,  decided  by  this  court  in  1894.  There  the  character  of 
the  devise  was  much  the  same  as  the  devise  in  this  case,  but  the 
testator  died  July  14th,  two  weeks  after  the  first  steps  taken 
fixing  the  tax.  He  was  the  then  owner  of  the  property,  and  his 
estate  was  held  liable  correctly,  as  this  court  believes.  The  au- 
thorities, too,  justify  the  conclusions  in  that  case  (Blackwell  on 
Tax  Titles,  193;  Remdell  v.  Lakley,  40  N.  Y.,  513,  and  others 
cited  in  that  opinion). 

Judgment  accordingly. 

J.  L.  Lincoln,  for  the  grandchildren. 

Arnold  Speiser^  for  the  executor. 


LIABILITY  OF  TESTAMENTARY  TRUSTEE  FOR  TAXES. 

[Common  Pleas  Court  of  Hamilton  County.] 
H.  T.  Loomis,  Trustee,  v.  George  B.  Von  Phul  et  al. 

Decided,  April  Term,  1894. 

Taxe9 — A8$es9ment  of.  Refers  Back  to  Date  of  Lien — Liahility  There- 
for of  Executor— And  of  Cestui  Que  Trust — Where  the  Lien  At- 
tached Prior  to  the  Testator's  Death. 

1.  An  asaessment  of  taxes  refers  back,  for  the  purpose  of  enforcing 

payment  thereof,  to  the  date  upon  which  the  lien  attached,  not- 
withstanding all  the  steps  necessary  In  making  up  the  assessment 
are  taken  subsequent  to  the  date  of  the  Hen. 

2.  When  taxes  become  a  Hen  upon  real  property  prior  to  and  are  un- 

paid at  the  time  of  the  death  of  the  owner,  the  executor  Is  liable 
therefor,  and  not  a  testamentary  trustee  who  came  Into  pos- 
session of  the  property  at  the  owner's  death. 

3.  Where  It  appears  from  the  will  that  the  testator  did  not  Intend  to 

burden  the  trust  property  with  any  debt  contracted  by  him,  or 
with  any  claim  chargeable  against  the  property  by  operation  of 
law  before  the  estate  vested,  a  clause  of  the  will  relating  to  the 
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deduction  of  taxes,  etc.,  from  the  income  devised  must  be  held 
to  include  only  the  taxes,  etc.,  becoming  a  lien  after  the  vesting 
of  the  estate. 

HOLLISTER,  J. 

Henry  Von  Phul  died  July  14,  1892,  leaving  a  last  will  and 
testament  executed  prior  to  April  1  of  that  year,  in  which  he 
made,  among  others,  the  following  devise: 

**Item  6.  I  give,  devise  and  bequeath  unto  H.  T.  Loomis,  his 
successors  and  assigns,  my  undivided  one-half  interest  in  the 
store  and  premises  known  as  No.  62  on  the  north  side  of  Fourth 
street,  between  Walnut  and  Vine  streets,  in  Cincinnati,  Ohio, 
in  trust,  nevertheless,  as  follows,  to-wit:  I  direct  that  my  said 
trustee  shall  collect  and  pay  over  to  my  daughter,  Amy  Von 
Phul  Bird,  on  her  individual  receipt,  one-half  of  the  net  income 
or  rental  arising  from  said' premises,  as  the  same  shall  be  re- 
ceived, deducting  therefrom  all  taxes,  assessments,  insurance, 
repairs  and  other  expenses. 


J9 


There  were  other  devises  made  which  the  testator  particularly 
exempted  from  the  payment  of  taxes. 

Under  Ohio  laws,  taxes  for  any  year  become  a  lien  on  the 
real  estate  on  the  day  preceding  the  second  Monday  in  April  of 
that  year,  and  are  payable  one-half  not  later  than  December  20 
of  that  year,  and  one-half  not  later  than  June  20  of  the  fol- 
lowing. 

Taxes  on  the  real  estate  covered  by  this  devise  were  a  lien 
thereon  on  the  second  Monday  in  April,  1892,  three  months  be- 
fore testator  died,  and  were  payable  one-half  in  December,  1892, 
and  one-half  in  June,  1893. 

The  question  for  determination  is,  who  should  pay  the  taxes 
for  1892,  the  executors  of  the  testator,  or  the  trustee  of  Amy 
Von  Phul  Bird?  Construing  the  whole  will  for  the  purpose  of 
gathering  the  intention  of  the  testator  relative  to  the  devise  in 
question,  it  is  clear  that  he  intended  his  daughter  Amy  to  take 
the  last  year's  rents  of  the  property  devised,  less  such  sums  as 
should  be  assessed  against  it  for  taxes  and  the  other  charges 
named.  The  entire  income  for  the  entire  year  was  to  be  hers, 
less  the  taxes  for  that  time.  Her  estate  began  July  14,  1892; 
but  the  taxes  for  that  year  had  been  a  lien  for  over  three  months. 
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The  testator  proposed  that  all  taxes  chargeable  against  the  real 
estate  after  his  daughter's  estate  ripened  should  be  paid  by  her 
trustees. 

It  is  certain  that  he  did  not  intend  that  she  should  take  an 
estate  burdened  by  any  debts  he  had  contracted,  or  by  any 
claims  which  were  chargeable  upon  it  by  operation  of  law  be- 
fore her  estate  vested,  but  that  she  should  pay  all  taxes  assessed 
while  she  was  in  the  enjoyment  of  the  property  devised  to  her. 

Now  she  had  no  interest  whatever  until  the  testator's  death.  If 
any  authority  is  needed  on  this  proposition,  it  may  be  foimd  in 
Jarman  on  Wills,  Section  18;  St.  Paul's  Epistle  to  the  Hebrews, 
9 :  16,  17.  The  subject  of  the  devise  was  charged  with  the  pay- 
ment of  taxes  for  1892,  long  before  the  devise  became  operative ; 
but  the  question  upon  whom  the  burden  of  discharging  them 
shall  be  cast  depends  upon  what  time,  whether  before  or  after 
the  vesting  of  the  estate,  the  taxes  were  assessed.  The  lien 
dates  from  April,  1892,  but  the  steps  to  be  taken  in  making  up 
the  assessment  all  follow  that  date,  and  when  taken  and  the 
amount  of  the  assessment  ascertained  therefrom,  they  refer  back 
to  that  time  merely  for  purposes  of  enforcement  of  the  payment 
of  the  tax.  It  will  be  pertinent,  therefore,  to  inquire  when  the 
assessment  is  actually  made. 

Section  2691,  Revised  Statutes,  provides  that: 

"The  council  (of  cities)  shall  cause  to  be  certified  to  the  au- 
ditor of  the  county,  on  or  before  the  first  Monday  in  June,  an- 
nually, the  i)ercentage  by  it  levied  on  the  real  and  personal 
property  in  the  corporation  returned  on  the  grand  levy,  who 
shall  place  the  same  on  the  tax  list  for  the  county  in  the  same 
manner  as  township  taxes  are  by  law  placed  thereon;  the  ordi- 
nance prescribing  the  levy  shall  specify  distinctly  each  and 
every  purpose  for  which  the  levy  is  made,  and  the  per  cent, 
thereof;  and  when  a  corporation  has  been  formed  or  boundaries 
of  a  corporation  extended  subsequent  to  that  time,  the  council 
shall  determine  whether  it  would  be  right  and  expedient  to  as- 
sess a  tax  on  the  taxable  property  in  such  territory  for  the  cur- 
rent year.'* 

The  last  clause  quoted  shows  that  this  act  regarding  the  cer- 
tification provided  in  the  first  part  of  the  section  is,  with  the 
proceedings  certified,  the  assessment  of  the  tax. 
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Under  Section  2798,  Revised  Statutes,  **each  district  assessor 
shall,  on  or  before  the  first  Monday  of  July,  1880,  and  every 
tenth  year  thereafter,  make  out  and  deliver  to  the  auditor  of 
his  county  a  return  in  tabular  form,  contained  in  a  book  to  be 
furnished  him  by  such  auditor,  of  the  amount,  description  and 
value  of  the  real  property  subject  to  be  listed  for  taxation  in  his 
district,  which  return  shall  contain:  First,  the  names  of  the 
several  persons,  companies  or  corporations,  in  whose  names  the 
several  tracts  of  real  property  other  than  town  property  in  each 
township  within  his  district  shall  have  been  listed,  and  in  ap- 
propriate columns,  opposite  each  name,  the  description  of  each 
tract  *  *  •  listed  in  such  name,  and  the  value  of  each 
separate  tract,  as  determined  by  the  assessor;"  second,  he  is  re- 
quired to  proceed  similarly  as  to  town  lots.  It  is  from  these  data 
that  the  amount  of  the  assessment  is  to  be  arithmetically  cal- 
culated. 

Section  2821,  Bevised  Statutes,  provides  that: 


tt\ 


The  auditor  of  state  shall  on  or  before  the  first  Monday  of 
June,  annually,  give  notice  to  each  county  auditor  of  the  rates 
per  centum  required  by  the  General  Assembly  to  be  levied  for 
the  payment  of  the  principal  and  interest  of  the  public  debt, 
for  the  support  of  common  schools,  for  defraying  the  expenses 
of  the  state,  and  for  such  other  purposes  as  shall  be  prescribed 
by  law;  which  rates,  or  per  centum,  shall  be  levied  by  the  county 
auditor  on  the  taxable  property  of  each  county  on  the  duplicate, 
and  shall  be  entered  in  one  column  and  denominated  'state 
taxes.'  " 

This  gives  the  auditor  all  necessary  information  before  the 
first  Monday  of  June  of  the  assessment  for  state  purposes,  and 
so  with  township  taxes. 

Section  2827,  Revised  Statutes,  requires  that: 

**The  trustees  of  every  township  shall  on  or  before  the  fif- 
teenth day  of  May,  annually,  determine  the  amount  of  taxes 
necessary  for  all  township  purposes,  and  certify  the  same  to  the 
county  auditor;  and  there  shall  be  levied  annually,  by  the  county 
auditor,  for  township  purposes,  •  •  •  such  rates  of  taxes 
as  the  trustees  of  the  respective  townships  may  certify  to  the 
county  auditors  to  be  necessary." 

And  further,  Section  2822,  Revised  Statutes,  provides  that: 


NISI  PRIUS  REPORTS— NEW  SERIES.  427 

1904.]  Loomis,  Trustee,  v.  Von  Phul  et  al. 

"The  county  commissioners  shall,  at  their  March  or  June  ses- 
sion, annually,  determine  on  the  amount  to  be  raised  for  ordi- 
nary county  purposes,  for  public  buildings,  for  the  support  of 
the  poor,  and  for  interest  and  principal  on  the  public  debt,  and 
for  road  and  bridge  purposes,  and  they  shall  set  forth  in  the 
record  of  their  proceedings  specifically  the  amount  to  be  raised 
for  each  of  said  purposes." 

It  therefore  appears  that  before  the  first  day  of  July  all  of 
the  information  relative  to  the  grand  levy  is  in  the  possession 
of  the  auditor,  and  by  the  first  Monday  in  July  he  is  advised 
of  the  property,  by  proper  description,  its  ownership  and  lo- 
cation, and  there  is  nothing  more  to  be  done  but  divide  the 
total  amount  to  be  gathei^d  into  the  proper  pro  rata  amounts 
to  be  collected  from  the  individual  in  whose  name  the  property 
stood  on  the  day  before  the  second  Monday  in  April.  It  is 
doing  no  violence  to  a  fair  construction  of  these  statutes  to  say 
that  the  assessment  on  such  is  complete  by  the  first  Monday  in 
July. 

We  are  not  without  authority  for  this  deduction.  Says  one 
author : 

''In  any  case  a  listing  and  valuation  of  taxable  lands  is  an 
absolutely  necessary  part  of  the  process  of  taxation;  and  this 
list,  containing  a  description  of  each  piece  of  land  sufScient  to 
identify  it  and  its  estimated  value,  together  with  the  rate  per 
cent;  constitute  an  'assessment.'  " 


"The  calculation  and  insertion  of  this  specific  amount  (the 
precise  amount  of  the  tax  against  each  parcel  of  land)  is  called 
the  'extension  of  the  tax,'  and  being  merely  a  clerical  matter, 
the  assessment  is  considered  complete  substantially  without  it; 
and  since  the  rate  is  fixed  by  the  '  levy, '  it  has  come  about,  that 
the  word  'assessment'  is  often  applied  as  equivalent  to  'listing 
and  valuation. ' ' '  Blackwell  on  Tax  Titles,  193 ;  Judge  Cooley 
to  the  same  effect;  and  he  adds: 

"When  the  listing. and  estimate  are  completed  in  such  form 
as  the  law  may  have  prescribed,  nothing  remains  to  be  done  in 
order  to  determine  the  individual  liability  but  the  mere  arith- 
metical process  of  dividing  the  sum  to  be  raised  among  the  sev- 
erel  subjects  of  taxation,  in  proportion  to  the  amounts  which 
they  are  respectively  assessed.  Sometimes  the  word  assessments 
is  used  as  implying  the  completed  tax  list;  that  is  to  say,  the 
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list  of  persons  or  property  to  be  taxed,  with  the  estimates  with 
which  they  are  chargeable,  and  the  tax  duly  apportioned  and 
extended  upon  it;  but  this  employment  of  the  word  is  unusual 
except  in  the  cases  in  which  the  levy  is  apportioned  by  benefits." 

Under  the  laws  of  New  York,  the  assessor  was  required  to 
make  up  a  roll  containing  substantially  the  same  facts  and  in- 
formation as  the  certificate  required  of  the  assessor  by  the  laws 
of  this  state.  In  Bundell  v.  Lakey,  40  N.  Y.,  513,  516,  517,  the 
court  say: 


<( 


This  roll  •  •  •  is  to  be  delivered  by  the  supervisors  of 
the  town  or  ward  on  or  before  the  first  day  of  September.  This 
roll  constitutes  the  basis  upon  which  the  tax  is  imposed  by  the 
board  of  supervisors.  After  its  completion  and  delivery,  there 
is  no  power  to  alter  or  change  it.  It  is  conclusive  as  to  the  per- 
sons and  property  for  apportioning  the  sum  to  be  raised  by 
taxation. 

*  *  It  follows  that  at  the  time  of  the  conveyance  of  the  farm  by 
the  defendants  to  the  plaintiff,  the  former,  in  consequence  of 
their  ownership,  had  become  liable  for  the  payment  of  the  tax 
for  the  current  year.  That  the  time  when  they  so  became  liable 
was  the  time  of  the  completion  and  delivery  of  the  roll,  al- 
though the  amount  of  the  tax  was  not  ascertained  and  fixed  for 
some  two  months  afterwards,  yet  the  foundation  of  the  liability 
was  complete.  They  owned  the  property  at  the  time  fixed  by 
law  for  determining  who  should  be  taxed  therefor  as  owner." 

There  seems  to  be  no  doubt  but  that  in  reason  and  from  au- 
thority the  taxes  for  1892  were  assessed  against  this  property 
before  July  14,  the  date  of  testator's  death.  If  so,  then  he  did 
not  intend  that  any  assessment  charged  against  him  and  his  land 
in  his  lifetime  should  be  paid  by  the  beneficiary  under  this  de- 
vise. The  will  provides  that  the  executors  shall  first  pay  tes- 
tator's **just  debts  and  funeral  expenses,"  and  counsel  for  the 
executors  contends  that  the  devise  itself  is  in  conflict  with  the 
provisions  in  that  it  provides  that  the  beneficiary's  trustee  shall 
pay  the  taxes  on  the  Fourth  street  property,  and  invokes  the 
well  settled  principle  that  where,  in  a  will,  there  are  two  re- 
pugnant clauses,  the  last  written  shall  prevail.  There  can  be 
no  quarrel  with  this  proposition,  nor  is  there  any  in  this  case; 
for  if  the  intendment  of  this  devise  has  been  properly  ascer- 
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tained,  then  there  is  no  conflict  between  clauses  or  repugnancy 
whatever.  The  taxes  with  which  the  devise  is  burdened  are  those 
assessed  after  it  came  into  being,  not  back  taxes.  It  would  be 
just  as  logical  for  the  executors  to  claim  that  if  the  testator 
had  neglected  to  pay  taxes  for  several  years,  and  they  had  ac- 
cumulated with  penalties,  they  must  be  discharged  by  the  bene- 
ficiary of  this  devise  before  enjoying  her  estate,  because  the 
testator  burdened  it  with  the  payment  of  all  taxes  which  should 
be  assessed  against  it  after  it  came  into  existence. 

Whether  the  liability  is  a  debt  in  the  ordinary  sense  does  not 
seem  to  me  material  to  the  inquiry.  It  is  at  any  rate  a  charge 
against  the  estate  of  Henry  Von  Phul,  just  as  much  as  it  was  a 
charge  against  him  the  day  before  he  died. 

Under  the  laws  of  this  state  the  executor  or  administrator  is 
required  to  apply  the  assets  to  the  payment  of  the  debts  in  the 
following  order: 

4.  Public  rates  and  taxes,  that  is  to  say,  taxes  properly 
chargeable  against  the  decedent,  shall  be  by  his  executor  paid 
out  of  the  personal  estate.  Similar  statutes  in  other  states  have 
been  passed  on  by  these  courts,  and  the  taxes  were  required  to 
be  paid  by  the  personal  representatives.  State  v.  Tittmann, 
103  Mo.,  553,  566;  Coleman  v.  Coleman,  5  Redf.  (N.  Y.),  524. 
And  even  where  there  was  no  statute  apparently  on  the  subject, 
the  holding  was  to  the  same  effect.  Seabury  v.  Bowen,  3  Brad. 
(N.  Y.),  207;  Cadmus  v.  Combes,  37  N.  Y.  Eq.,  264;  Griswold 
V.  Griswold,  4  Brad.  (N.  Y.),  216;  Bonaparte  v.  State,  63  Md., 
465.  And  further,  and  as  conclusive,  it  seems  to  me,  of  this 
case,  is  the  case  of  Babcock,  In  re,  115  N.  Y.,  450.  In  that  case 
the  testator  devised  his  property  to  his  daughters  for  life,  re- 
mainder to  their  issue.  He  died  July  2,  1887,  after  the  delivery 
of  the  assessment  rolls  to  the  aldermen  for  the  ascertainment  of 
the  amount  of  the  tax  and  its  extension  thereon.  The  remain- 
dermen claimed  that  the  taxes  should  be  paid  by  the  life  tenant 
out  of  the  income.  It  was  held  that  it  was  proper  for  the  ex- 
ecutors to  inventory  the  taxes  as  liabilities  of  the  estate,  pay- 
able out  of  the  personalty,  and  that  ''an  assessment,  so  far  com- 
pleted that  the  name  of  the  person  mentioned  as  owner  can  not 
be  changed  or  altered  by  the  assessment  officers  before  the  death 
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of  such  person,  is  payable  from  his  estate  in  due  course  of  ad- 
ministration/' 

And  Section  2838,  Revised  Statutes,  which  establishes  the  lien, 
also  provides  that  "the  personal  property  of  any  deceased  per- 
son shall  be  liable,  in  the  hands  of  any  executor  or  administra^ 
tor,  for  any  tax  due  on  the  same  by  any  testator  or  intestate." 

Thurman,  J.,  in  Creps  v.  Baird,  3  Ohio  St.,  277,  lays  down  the 
rule  that  "taxes  due  upon  lands  are  a  personal  debt  of  him  in 
whose  name  the  lands  stand  listed  when  the  taxes  accrue,  as  well 
as  a  lien  upon  the  lands,  unless  'the  same  are  not  his  property, 
and  are  erroneously  charged  in  his  name  for  taxation.'  " 

Now  this  property  was  properly  listed  in  the  name  of  Henry 
Von  Phul.  He  owned  it  when  the  taxes  accrued,  and  the  mere 
fact  that  for  purposes  of  convenience  the  taxes  were  not  payable 
until  a  time  after  his  death  is  not  material  in  determining  when 
he  and  his  property  were  chargeable  with  their  payment. 

Clearly,  it  seems  to  me,  the  executors  must  pay  the  taxes  of 
1892.    Judgment  accordingly. 

Matthews  &  Cleveland,  for  plaintiff. 

Cortez  Ewing,  for  the  executors. 


RIGHTS  IN  PROPERTY  PURCHASED  WITH  INSURANCE  MONEY. 

[Common  Pleas  Court  of  Franklin  County.] 

Alfred  A.  Buehler  v.  Charles  F.  Buehler  et  al. 

Decided,  July  16,  1904. 

Title — To  Property  PurcTiaaed  hy  a  Widow — With  Proceeds  of  Insur- 
ance on  Her  Hiishand^s  Life — Of  Which  She  was  the  Beneficiary — 
But  Which  She  Treated  as  Belonging  to  his  Estate — Wills — Par- 
tition. 

A  widow  used  the  proceeds  of  a  policy  of  insurance  on  the  life  of  her 
husband,  in  which  she  was  named  as  the  beneficiary,  in  the  pur- 
chase and  improvement  of  real  estate,  the  title  to  which  was 
taken  in  her  own  name.  But  in  his  will  the  husband  attempted 
to  bequeath  the  proceeds  of  the  policy  of  insurance  to  his  widow 
for  life,  and  she  as  executrix  treated  it  as  part  of  his  estate, 
charging  herself  with  the  amount  received  and  taking  credit  for 
the  investments  made  therefrom,  and  to  her  account  filed  in  the 
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probate  court  no  exception  was  ever  taken.  Subsequent  to  her 
death,  proceedings  were  brought  for  partition. 
Held:  That  the  fact  that  the  widow  treated  the  proceeds  of  the  in- 
surance policy  as  belonging  to  her  husband's  estate  is  conclusive 
against  her  h^lrs  at  law,  and  the  fund  arising  from  the  sale 
of  the  property  in  which  the  insurance  money  was  invested  must 
be  distributed  in  accordance  with  the  provisions  of  the  husband's 
will. 

Evans,  J. 

The  question  presented  in  this  ease  is  to  determine  the  prop- 
erty rights  and  interest  in  the  real  estate  sought  to  be  par- 
titioned of  Charles  F.  Buehler,  one  of  the  devisees  named  in 
the  will  of  Ferdinand  Buehler,  deceased.  It  is  a  generally  ac- 
cepted rule  that  courts  favor  an  equal  distribution  of  an  estate 
between  children  of  the  same  blood  as  the  parent  from  whom 
the  estate  descended.  In  the  construction  of  wills,  the  control- 
ing  principle  is  the  ascertainment  of  the  intention  of  the  tes- 
tator. Where  the  intention  remains  in  doubt,  resort  must  be 
had  to  settled  rules  of  construction  for  aid  in  the  solution  of 
the  difficulty  (Linton  v.  Laycock,  33  0.  S.,  134). 

The  difficulty  here  is  not  so  much  as  to  the  construction  of 
the  will  of  Mr.  Buehler  as  it  is  in  a  determination  of  whether 
the  real  estate  known  as  lot  No.  86  in  Blesch  &  Kremer's  sub- 
division was  the  separate  property  of  Mrs.  Buehler,  or  whether 
it  was  a  part  of  the  estate  of  Mr.  Buehler.  If  the  former,  then 
Charles  F.  Buehler,  one  of  the  seven  children,  would  share  equally 
with  his  brothers  and  sisters  in  said  real  estate  as  an  estate  de- 
scending from  his  mother,  who  died  intestate.  If  it  is  a  part  of 
the  estate  of  his  father,  then,  under  the  will  of  his  father,  the 
said  Charles  would  not  share  with  the  other  children  in  said 
lot  No.  86.  If,  under  the  evidence,  it  can  fairly  be  concluded 
that  Mrs.  Buehler  owned  this  lot  at  the  time  of  her  decease, 
then,  as  I  have  stated,  the  court  would  favor  such  a  finding. 
But  if,  on  the  other  hand,  such  a  finding  can  not  fairly  be 
reconciled  with  the  evidence,  then,  regardless  of  the  apparent 
hardship  of  the  consequences,  said  property  must  be  regarded 
as  a  part  of  the  estate  of  Mr.  Buehler,  and  the  share  therein  of 
said  Charles  would  be  limited  to  the  provisions  of  said  will. 

The  petition  prays  for  partition  of  certain  real  estate,  and 
alleges  that  plaintiff,  a  son,  and  the  defendants,  his  brothers 
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and  sisters,  and  the  issue  of  deceased  brothers  and  sisters,  have 
a  legal  right  to  and  are  seized  in  fee  simple,  each  of  the  equal 
undivided  one-seventh  part  as  heirs  at  law  of  Ferdinand  Bueh- 
ler, their  father,  who  died  testate,  in  one  acre  of  land  therein 
described,  and  as  heirs  at  law  of  Caroline  Buehler,  their  mother, 
who  died  intestate,  in  said  lot  No.  86.  And  it  is  alleged  that 
said  Charles  P.  Buehler,  one  of  the  sons,  is  entitled  to  share 
equally  with  the  other  children,  in  the  one  acre  under  the  will 
of  his  father,  and  in  said  lot  No.  86,  as  one  of  the  heirs  at  law 
of  his  said  mother. 

The  answers  and  cross-petitions  of  some  of  the  defendants 
deny  that  Mrs.  Buehler  owned  said  lot  No.  86,  and  aver  that 
the  same  was  a  part  of  the  estate  of  said  Ferdinand  Buehler, 
deceased,  and  aver  that  under  the  will  of  said  Ferdinand  Bueh- 
ler, the  said  Charles  was  devised  an  unequal  portion  of  said  one 
acre,  and  no  more  of  his  father's  estate. 

The  evidence  shows  that  said  Ferdinand  Buehler  had  his  life 
insured  for  about  $2,500 ;  that  his  wife,  the  said  Caroline  Bueh- 
ler, was  named  as  beneficiary  in  said  policies  of  insurance;  that 
aftx?r  the  death  of  her  said  husband,  said  insurance  was  paid  to 
her  as  such  beneficiary. 

As  before  stated,  said  Ferdinand  Buehler  died  testate.  He 
gave  his  widow  for  life  all  his  estate  real  and  personal,  with 
full  power  and  authority  to  use  the  same  during  her  life.  The 
only  real  estate  he  owned  was  said  one  acre  of  land  in  the 
south  end  of  the  city;  among  the  personal  effects  he  bequeaths 
and  attempts  to  bequeath  are  moneys,  credits,  securities  and 
interests  of  all  kinds,  also  household  goods  and  chattels,  **also 
the  amount  of  life  insurance  due  and  payable  to  my  estate  after 
my  death."  He  had  no  life  insurance  other  than  that  afore- 
said in  which  his  said  wife  was  named  as  beneficiary.  He 
directs  that  his  widow  do  not  sell  any  of  his  real  estate.  He 
describes  said  real  estate  as  ^' being  eight  lots  situated  on  the 
Moulder  road  (so-called),  in  Columbus,  Ohio.**    He  provides — 

''That  after  the  death  of  my  said  wife  each  of  our  children 
shall  receive  as  his  or  her  own  property  one  of  the  said  lots, 
and  in  case  of  death  of  one  or  more  of  our  children,  their  legal 
hoirs  shall  be  entitled  thereto.  No  division  of  my  estate  shall 
be  had  until  after  the  death  of  my  said  wife  and  not  until  all 
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of  our  children  have  become  of  lawful  age.  All  of  our  children 
shall  receive  an  equal  share  of  my  estate  which  is  left  after 
the  death  of  my  wife,  with  the  exception  of  Carl  Buehler,  who 
shall  not  receive  anything  else  but  one  lot  above  described." 

The  evidence  shows,  and  it  is  conceded,  that  Carl  Buehler 
referred  to  in  said  item  of  the  will  is  Charles  F.  Buehler,  one 
of  the  testator's  sons.  The  evidence  shows  that  said  real  estate 
was  not  during  the  life  of  testator,  and  has  not  since,  been  sub- 
divided into  lots,  and  it  consists  of  one  acre.  Said  will  was 
executed  in  1889.  Said  Caroline  Buehler  was  named  executrix 
in  said  will. 

Shortly  after  the  decease  of  said  testator,  and  in  August, 
1889,  said  widow,  Caroline  Buehler,  was  duly  appointed  and 
qualified  as  executrix,  and  immediately  entered  upon  her  du- 
ties as  such.  She  returned  and  charged  herself  as  such  execu- 
trix as  part  of  the  assets  of  said  estate  the  money  received  by 
her  from  said  policies  of  insurance  on  her  husband's  life,  and 
in  which  she  was  named  as  the  beneficiary.  In  her  account  to 
the  probate  court  she  charged  and  accounted  for  said  insurance 
money  as  part  of  said  assets.  She  took  $750  of  said  money  and 
purchased  a  lot,  being  said  lot  No.  86  in  question.  She  caused 
to  be  erected  thereon  a  dwelling  house  at  a  cost  of  $1,639.  In 
her  said  account  of  such  executrix  she  credits  herself  as  execu- 
trix, among  other  items,  for  the  cost  and  expense  of  said  lot 
and  house.  She  also  credits  herself  for  taxes  paid  on  said  lot. 
She  took  the  title  to  said  lot  No.  86  in  her  own  name.  She 
treats  said  insurance  money  in  all  respects  as  assets  of  her  hus- 
band's estate,  and  so  accounted  in  her  final  account  to  the  court 
in  1892,  at  which  time  her  account  was  settled  and  a  finding  of 
a  balance  in  her  hands  of  $377.48  belonging  to  said  estate.  No 
exceptions  were  ever  filed  to  her  account,  and  it  has  now  been 
over  fourteen  years  since  said  estate  was  settled.  Said  widow 
end  executrix  died  in  1898. 

Was  said  lot  No.  86  purchased  with  money  belonging  to  the 
estate  of  said  Ferdinand  Buehler?  If  so,  then  said  Caroline 
Buehler  held  the  same  in  trust,  and  at  her  death  it  must  go 
to  the  devisees  named  in  testator's  will. 

There  is  no  question  but  that  Mrs.  Buehler  had  the  right  to 
dispose  of  said  insurance  money  as  she  saw  proper.    It  was  hers 
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at  the  death  of  her  husband,  and  he  had  no  lawful  right  to 
consider  it  a  part  of  his  estate,  nor  to  dispose  of  it  by  his  will. 

But,  notwithstanding  that,  whatever  the  cause  that  actuated 
her  to  account  for  it  as  a  part  of  the  assets  of  her  husband's 
estate,  the  fact  that  she  did  so,  and  that  the  same  was  settled 
in  the  probate  court  as  a  part  of  his  estate  is,  in  my  opinion, 
conclusive,  and  her  heirs  at  law  can  not  now,  if  at  any  time 
they  ever  could,  question  this  act  on  her  part. 

There  is  no  evidence  that  she  regarded  it  as  a  part  of  her 
husband's  estate  under  the  mistaken  belief  that  it  was  in  fact  a 
part  thereof.  The  natural  presumption  and  inference  is,  that 
she  did  not  so  regard  it,  for  the  reason  that  she  had  the  policies 
of  insurance  naming  her  therein  as  beneficiary,  she  presented 
them  to  the  companies  for  payment,  and  the  money  was  paid 
to  her  and  receipted  for  by  her,  as  it  must  have  been,  individ- 
ually and  not  as  executrix. 

She  had  a  perfect  right  to  give  this  money  to  the  estate  if 
she  so  desired.  This  was  evidently  her  intention,  and  having 
done  so  and  delivered  and  disposed  of  it  as  a  part  of  said  estate, 
such  would  not  only  be  binding  against  herself,  but  also  against 
her  heirs  at  law.    - 

Suppose  some  person  other  than  herself  had  been  named  and 
had  qualified  as  executor,  or,  if  she  had  decliiied  to  act,  and  an 
administrator  with  the  will  annexed  had  been  appointed  and 
qualified,  and  had  performed  and  completed  the  duties  as  such, 
and  said  widow,  after  having  receipted  for  and  received  the 
money  for  said  insurance,  had  given  it  to  the  administrator  to 
be  by  him  accounted  for  as  assets  of  her  husband's  estate,  and 
the  administrator  had  charged  himself  with  the  money  as  a 
part  of  said  estate,  and  after'  paying  all  debts  and  claims,  had 
filed  his  final  account  with  the  court,  reciting  said  money  as  re- 
ceived by  him  and  charged  as  a  part  of  said  estate,  and  after 
a  hearing  on  said  account,  the  court  had  approved  and  confirmed 
the  same,  made  a  finding  of  the  balance  in  his  hands  and  or- 
dered it  distributed,  could  the  widow  afterwards  demand  and 
recover  from  the  administrator  said  money,  or,  if  she  was  de- 
ceased, could  her  heirs  at  law  recover  it?  I  think  not.  The 
gift  is  consummated.  The  money  is  absorbed  into  that  of  the 
estate,  and  the  account  is  settled  by  the  court. 
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The  fact  that  she  was  the  executrix  and  accounted  for  said 
money  as  a  part  of  said  estate,  and  settled  the  estate,  could  not 
affect  this  question  any  differently  than  if  such  had  been  done 
by  another  person  as  executor.  She  having  invested  a  part  of 
this  money  in  real  estate  in  her  own  name,  she  is,  by  implica- 
tion, a  quasi  trustee  for  those  in  remainder,  and  the  interest  of 
the  devisees  in  the  unconsumed  property  is  a  vested  right 
which  could  not  be  destroyed  by  the  act  of  the  widow  in  taking 
the  deed  in  her  own  name,  or  by  disposing  of  the  property, 
other  than  for  the  support  or  the  benefit  of  the  estate  {John- 
son V.  Johnson,  51  0.  S.,  446.) 

Aside  from  the  above  considerations,  there  is  a  rule  of  law 
that  where  a  will  assumes  to  give  to  one  of  its  beneficiaries 
property  of  another  person  for  whom  provision  is  likewise  made 
in  the  will,  the  latter  can  not  take  the  provision  made  for  him 
in  the  will,  and  also  hold  the  property,  but  must  elect  which 
he  will  take  {Huston  v.  Cone,  24  O.  S.,  11). 

The  will  in  question  clearly  assumed  to  dispose  of  said  in- 
surance money,  the  property  of  said  widow,  as  beneficiary  named 
in  the  policies  of  insurance,  to  certain  of  his  children  in  re- 
mainder. It  also  gave  to  said  widow  and  beneficiary  the  whole 
of  his  estate  for  Ufe,  both  real  and  personal,  with  full  power 
and  authority  to  use  the  same.  She  took  and  used  the  property 
of  said  estate,  and  is  assumed  to  have  taken  under  the  will,  if 
she  did  not  as  a  matter  of  fact  formally  do  so,  which  does  not 
appear.  She  could  not  take  the  provision  made  for  her  under 
the  will  and  also  hold  the  said  insurance  money  which  the  will 
assumed  to  give  to  said  beneficiaries  in  remainder.  She  must 
elect  which  she  will  take.  If  she  desired  to  hold  the  insurance, 
then  she  should  have  elected  to  take  her  dower  estate  xinder  the 
law,  €Uid  not  elect  to  take  under  the  will  as  a  beneficiary. 

The  question  as  to  what  portion  of  said  one  acre  of  land  said 
Charles  F.  Buehler  takes  under  his  father's  will  is  simply  a 
matter  of  ascertaining,  if  possible,  the  intention  of  said  testator. 
As  before  stated,  the  land  was  not  subdivided  into  eight  lots 
at  the  time  of  executing  said  will,  or  at  the  time  of  his  death. 
He  may  have  contemplated  subdividing  it  into  eight  lots,  but 
he  died  without  doing  so.     He  has  by  his  will  made  no  dis- 
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position  as  to  one-eighth  of  said  one-acre  lot.  And  while  he 
has  attempted  to  specify  the  proportion  that  said  Charles  shall 
take  in  said  lot,  he  has  not  described  it  with  definiteness  suffi- 
cient to  enable  the  court  to  determine  it  either  as  to  location, 
quantity  or  value.  And  he  having  died  intestate  as  to  one- 
eighth  thereof,  the  said  Charles  would  inherit  his  portion  of 
said  one-eighth  as  heir  at  law  of  his  father. 

For  this  reason  I  can  only  conclude  that  said  Charles  will 
be  entitled  to  the  equal  undivided  one-seventh  in  said  one-acre 
parcel  of  land.  My  finding,  therefore,  is:  That  said  lot  No.  86 
was  purchased  by  said  widow,  and  the  improvements  thereon 
made  by  her  with  money  belonging  to  the  estate  of  said  Ferdi- 
nand Buehler,  deceased ;  that  she  held  the  same  in  trust,  except 
the  use  thereof  during  her  life,  for  the  six  children  of  said 
testator  specified  in  said  will  in  rem-ainder;  that  said  Charles 
F.  Buehler  is  the  Carl  Buehler  named  in  said  will ;  that  it  was 
the  intention  of  said  testator,  as  therein  expressed,  that  said 
Charles  F.  Buehler  should  not  receive  anything  from  said  tes- 
tator's estate  other  than  a  parcel  of  said  one-acre  lot.  It  is 
ordered  that  the  children  of  said  Ferdinand  Buehler,  other 
than  said  Charles  F.  Buehler,  take  the  equal  undivided  one- 
sixth  each  in  said  lot  No.  86.  It  is  also  ordered  that  the  seven 
children  of  said  Ferdinand  Buehler,  including  said  Charles  F. 
Buehler,  take  the  equal  undivided  one-seventh  each  in  said  one 
acre  lot  of  which  said  Ferdinand  Buehler  died  seized.  The 
children  of  the  sons  and  daughters  of  said  testator  who  have 
died  since  the  decease  of  said  testator  will  take  the  shares  re- 
spectively of  said  deceased  parent  in  equal  proportions,  and  a 
partition  of  said  real  estate  is  ordered. 

E.  E.  Tanner,  for  plaintiff. 

Charles  Aubert,  for  Charles  F.  Buehler,  Sophia  Buehler  and 
Bertha  Kochenderfer. 

W.  n.  English,  for  Caroline  Couch. 
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1904.]  McLaughlin  Bros.  v.  American  Express  Co. 

GROUNDS  POR.  A  NEW  TRIAL. 

[Common  Pleas  Court  of  Franklin  County.] 

McLaughlin  Bros.  v.  The  American  Express  Company. 

Decided,  April  2,  1904. 

'New  Trial— QroundB  for — Verdict  Will  Not  Be  Set  Aside  Because 
Asked  by  Both  Parties — Unless  there  has  Been  a  Failure  to  Render 
Substantial  Justice, 

The  fact  that  hoth  parties  to  a  suit  are  pressing  for  a  new  trial  is 
not  a  sufficient  ground  for  setting  the  verdict  aside.  But  a  court 
will  take  advantage  of  such  a  situation  to  grant  a  new  trial, 
where  the  testimony  shows  that,  if  the  plaintiff  was  entitled  to 
recover  anything,  he  should  have  been  awarded  a  much  larger 
sum  by  the  Jury. 

Bigger,  J. 

In  this  case  I  may  say  both  sides  have  filed  motions  for  a  new 
trial.  The  defendant  apparently  relied  upon  the  legal  ques- 
tions raised  and  decided  upon  the  trial;  while  the  plaintiff's 
contention  is  that  the  verdict  is  against  the  evidence  as  to  the 
amount  of  the  recovery. 

It  does  not  follow  because  both  sides  to  a  trial  are  dissatisfied 
with  the  result  of  it  the  court  will  set  aside  the  verdict  and 
award  them  the  trial.  When  the  court  feels  substantial  justice 
has  been  done,  although  both  sides  may  be  dissatisfied,  the  court 
will  not  for  that  reason  alone  set  aside  the  verdict  of  the  jury 
and  award  a  new  trial. 

No  argument  was  made  to  the  court  upon  the  submission  of 
this  motion  as  to  the  legal  questions  involved  and  as  to  the  con- 
tention that  the  court  was  in  error  upon  the  rulings  in  the  trial ; 
and  I  may  say  that  I  entertain  the  same  opinion  that  I  did  at 
that  time  with  reference  to  those  questions. 

Now  it  simply  leaves  the  question  as  to  whether  or  not  the 
plaintiff  should  have  a  new  trial  upon  what  is  claimed  to  be 
manifestly  an  error  upon  the  part  of  the  jury  in  assessing  the 
amount  of  recovery.  The  action  was  brought  to  recover  against 
the  express  company  as  a  common  carrier  for  the  loss  of  a 
horse  which  the  witnesses  all  testify,  who  testified  upon  the 
subject,  was  worth  from  four  thousand  to  five  thousand  dollars, 
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and  the  evidence  did  show  without  a  dispute  that  this  horse  was 
probably  one  of  the  finest,  if  not  the  best  bred  horse  that  had 
ever  been  imported  to  this  country  of  this  kind,  being  a  coach 
horse  of  the  very  best  strain  of  blood  in  the  world — ^in  France — 
where  these  horses  are  bred. 

The  jury  awarded  the  verdict  in  favor  of  the  plaintiff  for 
$900.  The  action  was  brought  in  the  state  court  for  $2,000, 
I  assume,  for  the  purpose  of  retaining  the  jurisdiction  in  the 
state  court,  as  all  the  evidence  offered  by  the  plaintiff  was  to 
the  effect  that  the  horse  was  worth  from  four  thousand  to  five 
thousand  dollars. 

Now  while  technically,  probably,  if  the  defendant  here  was 
insisting  that  this  verdict  should  stand  the  court  would  not  feel 
like  awarding  a  new  trial  upon  that  ground,  although  I  do  feel 
that  manifestly  the  jury,  if  it  allowed  anything  to  the  plaintiff, 
should  have  allowed  the  amount  asked  for  here,  as  upon  the 
proof  of  both  the  opinion  evidence  and  the  description  of  the 
horse  and  eveiything,  I  am  well  satisfied  that  he  was  worth  that 
amount  of  money  and  that  the  verdict  should  have  been  for  the 
amount  asked,  if  the  plaintiff  is  entitled  to  recover  at  all.  Now 
as  I  say,  while  technically  if  the  other  side  were  insisting  that 
this  verdict  should  stand,  I  might  not  feel  like  granting  a  new 
trial,  yet  at  the  same  time  both  sides  seeking  it  and  the  court  feel- 
ing that  the  jury  here  has  manifestly  assessed  an  amount  less 
than  half  the  value  of  the  horse,  I  feel  that  the  plaintiff  is  enti- 
tled to  and  ought  to  recover  the  amount  asked  for,  which  is  only 
according  to  the  evidence  about  half  the  value  of  this  horse.  I 
feel  under  the  circumstances  that  probably  the  court  ought  to 
award  a  new  trial.  As  I  say,  although  both  sides  are  seeking  a 
new  trial,  if  the  court  felt  that  substantial  justice  had  been 
done,  the  verdict  would  not  be  set  aside.  If  the  jury  found 
here  upon  the  facts  that  the  plaintiff  was  entitled  to  recover,  as 
I  think  they  might  find,  it  does  seem  to  me  that  manifestly  jus- 
tice has  not  been  done  the  plaintiff,  and  if  he  is  entitled  to 
recovery  he  ought  to  have  at  least  what  he  asks  here.  So  that 
a  new  trial  will  be  awarded  in  this  case. 

J.  J.  Lentz,  L.  0.  Addison  and  Clarence  M.  Addison,  for 
plaintiff. 

W.  0.  Henderson  and  Karl  E.  Burr,  for  defendant 
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ISOl.]  Minor  et  al  ▼.  Minor  et  al. 

TWIN  WLLS. 

[Common  Pleaa  Court  of  Franklin  County.] 

Maxtde  Y.  Minor  et  al  v.  Ouveb  Minor  et  al. 

Decided,  April  2,  1904. 

WitU — Where  by  Husband  and  Wife  and  Joint  or  TuHn — Mutuality  of 
Agreement  to  Make—Suf/UHency  of  Evidence  ae  to,  Where  Oral — 
Statute  of  Frauds  and  of  Limitations — Agreement  may  Be  Re- 
voked, How — But  Can  Not  he  Annulled  on  Account  of  the  Loss  of 
One  of  the  Wills,  When. 

1.  An  oral  compact  to  make  mutual  wills  haying  been  established  by 

sufficient  evidence,  an  adequate  consideration  appearing,  and  the 
parties  haying  complied  with  the  legal  requirements  in  other  re- 
spects, the  wills  speak  for  themselyes. 

2.  The  bar  of  the  statute  does  not  run  from  the  date  of  such  a  compact, 

inasmuch  as  it  can  not  be  consummated  until  the  death  of  the 
surviyor. 

3.  After  the  death  of  either  party  the  sunriyor  can  not  revoke  the  com- 

pact, but  equity  will  enforce  it 

4.  And  where  the  will  of  the  sunriyor  can  not  be  found  after  her 

death,  its  provisions  will  be  carried  out,  if  there  is  no  question  as 
to  its  exact  contents,  or  as  to  the  execution  of  mutual  wills,  or  the 
adequacy  of  the  consideration  to  the  survivor. 

Evans,  J. 

The  case  is  submitted  on  an  agreed  statement  of  facts. 

The  question  of  law  here  presented  is :  Do  the  heirs  at  law  of 
Lydia  A.  Thompson,  deceased,  take  the  undivided  one-half  of 
the  estate  in  question,  or,  was  there  a  compact  by  and  between 
said  Lydia  A.  Thompson  and  her  husband,  David  Thompson, 
made  in  their  lifetime,  by  the  terms  of  which  they  executed 
twin  wills,  and  do  the  plaintiffs  and  the  other  beneficiaries 
named  in  said  wills  take  thereunder? 

Said  David  and  Lydia  Thompson  were  husband  and  wife, 
having  no  living  issue,  or  descendants,  but  each  had  collateral 
Idndred.  They  owned  in  fee  simple,  as  tenants  in  common,  the 
property  in  question.  It  was  agreed  orally  by  and  between 
said  husband  and  wife,  that  whichever  one  survived  the  other,  - 
the  survivor  should  have  and  enjoy  the  real  and  personal  estate 
of  the  other  for  and  during  his  or  her  natural  life,  and  at  the 
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death  of  said  survivor  said  estate,  not  only  of  the  first  decedent 
but  also  of  said  survivor,  should  be  converted  into  money,  and 
divided  in  the  proportions  and  among  the  parties  named  therein. 
The  agreement  then  goes  on  and  names  the  collateral  kindred 
of  the  blood  of  both  parties,  and  specifies  the  percentage  of 
said  money  that  each  should  take.  In  pursuance  of  said  agree- 
ment, and  in  conformity  therewith,  said  David  and  Lydia 
Thompson,  on  the  4th  day  of  March,  1892,  executed  in  due 
form  of  law  twin  wills— precisely  alike  as  to  the  rights  of  said 
survivor,  and  as  to  the  names  of  the  beneficiaries,  and  the 
proportion  of  the  estate  which  each  beneficiary  should  enjoy. 
That  is,  the  will  of  Lydia  gave  the  same  rights  to  said  David 
in  her  property  in  case  he  survived  her,  as  his  will  gave  to 
her  in  case  she  survived  him,  and  said  Lydia 's  will  provided 
that  at  the  death  of  said  David,  in  case  he  survived  her,  her 
estate  should  be  converted  into  money  and  pass  to  the  same 
beneficiaries,  and  in  the  same  proportions  as  is  provided  in  the 
will  of  said  David  concerning  his  property  in  case  said  Lydia 
survived  him.  In  other  words,  said  wills  were  as  nearly  alike 
as  it  was  possible  to  draw  them  in  order  to  carry  out  the  pur- 
pose of  said  David  and  Lydia  as  heretofore  stated. 

Both  of  these  wills  were  left  in  the  custody  of  the  attorney 
who  drew  them.  Said  David  died  first,  which  was  about  March 
9,  1892,  seized  of  an  individual  one-half  in  fee  simple  of  said 
real  estate,  leaving  said  Lydia  his  widow,  and  his  said  will 
in  full  force  and  effect.  Thereupon  said  Lydia,  about  March 
21,  1892,  caused  the  will  of  said  David  to  be  probated,  and 
she  administered  upon  his  estate.  She  used  and  enjoyed  the  in- 
come from  said  estate  during  her  natural  life.  Said  widow  died 
sometime  in  May,  1902,  seized  of  an  individual  one-half  in  fee 
simple  in  said  real  estate,  she  not  having  re-married,  and  without 
having  made  any  other  will,  or  disposed  of  her  estate,  or  the 
estate  of  said  David. 

The  will  of  said  Lydia  remained  in  the  possession  of  said 
attorney  for  about  five  years  after  its  execution,  and  until 
about  the  year  1897,  when  said  Lydia  took  said  will  from  the 
custody  of  said  attorney,  stating  to  him  that  she  was  going  to 
deposit  it  in  a  bank  in  north  Columbus.     She  afterwards  re- 
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moved  all  her  papers  from  said  bank,  and  it  is  not  known 
what  ultimate  disposition  she  made  of  said  will.  It  can  not 
now  be  found,  and  it  is  not  known  to  have  been  in  existence 
since  her  death.  This  real  estate  has  been  sold  since  the  death 
of  said  widow,  and  the  proceeds  therefrom  are  now  in  the  cus- 
tody of  this  court  awaiting  distribution.  All  of  the  beneficia- 
ries named  in  said  wills  are  parties  herein,  and  are  claiming 
the  fund  arising  from  the  sale  of  said  real  estate  according  to 
the  provisions  of  said  wills,  except  Claude  V.  Minor.  And  all 
the  heirs  of  said  Lydia  Thompson  are  also  parties  defendant  and 
are  claiming  one-half  of  the  proceeds  of  said  sale  as  heirs  at 
law  of  said  Lydia  Thompson,  deceased. 

It  is  conceded  in  argument  by  plaintiff's  counsel  that  a  joint 
will,  or  twin  wills,  which  were  produced,  could  be  enforced  if 
there  was  a  valid  consideration,  but  he  contends  that  such  is 
not  the  rule  where  one  of  the  two  wills  is  not  in  existence. 

There  is  no  question  but  that  the  weight  of  authorities  uphold 
joint  or  mutual  wills  made  and  executed  in  compliance  with  a 
contract  between  the  parties  thereto.  Where  the  parties  are 
competent  and  free  to  act,  with  a  sufficient  consideration,  and 
mutuality,  wills  concurrently  executed  are  supported  by  the 
authorities.  Defour  v.  Peraso,  1  Dickens  Chancery  Rep.,  419, 
is  a  leading  case  on  this  subject,  and  counsel  quote  from  it  at 
length.    The  court  there  say : 

**  There  must  be  mutuality.  The  mutuality  must  run  through 
the  whole  of  both  wills,  and  through  every  part  of  each  will. 
A  reciprocity  must  pervade  both  wills.  The  property  of  both 
is  put  into  a  common  fund,  and  every  devise  is  the  joint  devise 
of  both.  The  two  wills  must  be  concurrently  executed.  They 
could  not  be  twins  unless  they  were  executed  at  the  same  time, 
or  within  a  reasonably  short  time  of  each  other. ' ' 

It  is  objected  in  the  case  at  bar  that  the  evidence  is  in- 
sufficient to  prove  the  contract,  or  when  or  where  it  was  made ; 
that  the  oral  agreement  is  in  contravention  of  the  statute  of 
frauds,  barred  by  the  statute  of  limitations,  and  is  not  sup- 
ported by  a  sufficient  consideration. 

As  to  the  character  of  evidence  necessary,  it  is  held  that — 
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**The  same  kind  of  evidence  by  which  contracts  are  proved 
may  be  used.  They  must  be  proved  by  matter  apparent  on  the 
surface  of  the  wills,  manifestly  an  agreement,  as  by  express 
statements  therein,  that  the  wills  are  made  pursuant  to  an 
agreement,  or  by  a  mutuality  of  testamentary  intention  appear- 
ing in  each  will  sufScient  to  show  such  an  agreement,  or  by  ex- 
trinsic evidence  outside  of  the  wills,  disclosing  the  terms  of  the 
contract"  (Edson  v.  Parsons,  32  N.  T.  Sup.,  1036). 

There  is  no  question  but  that  an  oral  agreement  if  sufficiently 
proven  will  constitute  a  compact  between  the  parties  to  support 
mutual  wills,  if  not  objectionable  for  other  reasons. 

In  addition  to  other  authorities,  that  was  so  held  by  the  cir- 
cuit court  of  this  circuit  in  the  unreported  case  of  Pancake  v. 
Pancake  et  al,  in  Madison  county,  in  1893.  It  was  there  held 
that  it  need  not  be  in  writing. 

The  oral  compact  to  make  mutual  wills  being  established  by 
sufficient  evidence,  and  it  appearing  that  the  consideration  is 
sufficient,  and  the  parties  otherwise  complying  with  the  legal 
requirements  prescribed,  then  the  wills  speak  for  themselves. 
The  bar  of  the  statute  could  not  begin  to  run  from  the  date  of 
the  oral  compact,  because  the  contract  is  not  consummated 
until  the  death  of  the  survivor.  While  both  parties  are  living 
they  can  revoke  it  at  any  time.  Or,  one  of  the  parties  during 
the  life  of  both  can  revoke  it,  provided  he  notify  the  other 
party,  in  order  that  the  latter  may  have  an  opportunity  to  dis- 
pose of  his  or  her  estate  in  some  manner  other  than  that  of 
complying  with  the  compact.  Rut  after  the  death  of  either 
party,  then  the  survivor  can  not  revoke  the  compact.  Equity 
will  then  enforce  it.  This  is  because  while  one  of  the  parties 
in  compliance  with  the  contract  has  performed  his  part,  and 
after  his  death  the  survivor  is  deriving  the  benefit  of  such  com- 
pliance, the  latter,  or  his  or  her  representatives  or  heirs,  could 
not  then  stand  in  a  court  of  equity  in  an  appeal  to  uphold  an 
act  revoking  the  compact  A  strict  compliance  therewith  will 
be  required.  This  is  the  rule  laid  down  in  Defour  v.  Peraso, 
supra. 

**If  made  in  pursuance  of  a  contract,  the  will  itself  may  be 
revoked,  but  the  contract  in  pursuance  of  which  the  will  was 
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made  may  be  enforced  in  an  action  at  law  for  damages,  or  in  a 
suit  in  equity  to  have  those  taking  the  legal  title  after  the  death 
of  the  promissor,  held  as  trustee"  (Paige  on  Wills,  Section  69). 
This  author  further  says,  Section  72 : 

**A  promise  by  one  to  make  a  certain  disposition  of  property 
by  will  on  consideration  that  another  person  would  likewise 
make  a  specific  disposition  of  his  property  by  will  has  been 
held  to  be  supported  by  a  valid  consideration." 

The  same  rule  is  laid  down  in  Crobut  v.  Layton,  68  Conn.,  9 ; 
Schueler  on  Wills,  Section  455. 

It  is  too  late  after  the  promissor  has  received  the  benefit  to 
change  his  mind.  The  first  will  is  then  probated,  and  it  is 
too  late  to  revoke  it,  and  it  was  because  of  the  promise  made 
by  the  survivor  that  the  first  will  was  made  as  it  was.  It  was 
by  his  inducement  and  promises  that  it  was  made  for  his  benefit, 
and  it  is  unnecessary  to  multiply  authorities  or  reasons  why  the 
survivor  can  not  revoke  his  will  under  such  circumstances. 

Now,  the  only  remaining  question  here  is,  does  the  fact  that 
Mrs.  Thompson's  will  is  lost,  and  has  not  been  produced,  ope- 
rate to  annul  this  contract,  and  permit  her  heirs  at  law  to  take 
this  property  T 

There  is  no  question  but  that  the  mutual  execution  of  these 
wills  and  their  contents  must  be  conclusively  proven,  and  there 
is  no  doubt  but  that  the  rule  that  the  production  of  the  wills 
themselves  is  the  best  evidence  to  prove  such. 

We  have  here  the  evidence  of  the  agreement  between  these 
parties  to  make  mutual  wills.  The  evidence  shows  a  sufScient 
consideration  therefor.  The  survivor  was  to  take  the  whole  of 
the  other's  estate  for  life.  Upon  the  decease  of  the  survivor 
we  have  the  stipulation  as  to  who  were  to  be  the  beneficiaries, 
and  the  proportionate  part  each  was  to  take.  The  evidence  also 
shows  that  in  pursuance  6f  this*  agreement  both  of  said  par- 
ties did,  on  the  same  day,  execute  in  due  form  of  law  twin 
wills,  precisely  alike  as  to  the  rights  of  the  survivor,  and  as  to 
the  names  of  the  beneficiaries,  and  the  proportion  of  each. 
There  is  no  question  as  to  the  evidence  proving  the  exact  con- 
tents of  Mrs.  Thompson's  will,  and  that  it  was  duly  and  form- 
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ally  executed  at  the  same  time  that  Mr.  Thompson  executed 
his  will.  SulB&cient  foundation  has  been  laid  for  establishing 
these  facts  by  secondary  evidence,  and  they  are,  in  my  opinion, 
conclusively  proven. 
In  the  face  of  this  evidence  it  would  be  a  dangerous  rule  that 
tj  would  annul  a  contract  of  this  character  because  the  other  will 
could  not  be  produced.  If  the  fact  that  the  will  was  not  exe- 
cuted at  the  same  time  the  probated  will  was  executed,  or,  if 
the  contents  of  the  lost  will  were  not  clearly  proven,  there 
would  then  be  some  reason  to  claim  that  the  contract  could  not 
be  enforced.  But  the  evidence  here  does  not  warrant  any  such 
holding.  For  the  above  reasons,  I  find  in  favor  of  the  enforce- 
ment of  said  compact  and  against  the  claims  of  the  heirs  of 
said  Lydia  Thompson,  and  that  said  estates  of  the  said  David 
and  Lydia  Thompson  be  distributed  according  to  the  provi- 
sions of  said  twin  wills.  It  is  ordered  that  the  funds  arising 
from  the  sale  of  said  real  estate,  and  the  proceeds  of  whatever 
personal  estate  remains  be  added  to  said  funds,  and  after  pay- 
ing the  debts  of  said  Lydia  Thompson,  the  remainder  be  dis- 
tributed among  the  benefici^aries  named  in  said  wills,  in  the 
proportions  as  therein  provided. 
jB.  E.  Corwin,  for  plaintiff. 
B,  Woodbury,  for  defendant. 
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GRANTOR  AND  GRANTEE  WITHOUT  AUTHORITY  TO  RESCIND 
A  PROMISE  RUNNING  TO  THE  MORTGAGEE  ONLY. 

[Common  Pleas  Court  of  Franklin  County.] 

Deua  C.  Tohrey  v.  M.  L.  Stevenson  et  au 

Decided,  April  2.  1904. 

Orantor  and  Orantee — Mortgagor  and  Mortgagee — Sale  of  the  Mort- 
gaged Property,  the  Purchaser  Assuming  the  Mortgage — Does  not 
Change  the  Relation  of  the  Orantor  to  the  Mortgagee, 

1.  A  contract  for  the  conveyance  of  real  estate,  by  the  terms  of  which 

the  grantee,  as  a  i>art  of  the  consideration,  assumes  and  agrees 
to  pay  a  mortgage  indebtedness  on  the  premises  conveyed,  is  not 
a  contract  made  for  the  benefit  of  the  mortgagee,  but  is  wholly 
for  the  benefit  of  the  parties  to  the  contract.  However,  such  a 
contract  is  one  that  will  inure  to  the  benefit  of  the  mortgagee, 
at  his  election,  provided  the  mortgagee  has  done  some  act  which 
fixes  his  right  to  rely  on  the  promise  of  the  grantee,  and  if  he 
has  been  induced  to  alter  his  position  by  relying,  in  good  faith, 
on  such  a  promise,  and  he  will  have  a  right  of  action  against 
said  grantee  on  said  promise,  and  it  is  then  too  late  for  said 
grantor  and  grantee  to  rescind  said  contract.  But  in  the  absence 
of  any  such  right  in  the  mortgagee  being  fixed,  and  if  he  has 
not  been  induced  to  alter  his  position  by  relying,  in  good  faith, 
upon  the  promise  made,  then  any  such  contract  may  be  rescinded 
by  the  parties  thereto  without  affecting  the  rights  of  the  mort- 
gagee. 

2.  Neither  a  mortgagor,  nor  the  grantee  of  mortgaged  premises  who 

has  assumed  payment  of  the  mortgage,  can  change  his  relation 
toward  the  mortgagee  from  that  of  principal  to  surety  by  a  sale 
of  the  property  to  which  is  attached  the  condition  that  the  pur* 
chaser  shall  pay  the  mortgage  indebtedness;  and  this  is  true 
regardless  of  want  of  knowledge  on  the  part  of  the  mortgagee 
that  such  an  agreement  has  been  made. 

3.  It  follows,  therefore,  that  an  extension  of  time  granted  to  the  pur- 

chaser by  the  mortgagee  for  the  payment  of  the  debt,  does  not 
work  a  release  of  the  mortgagor  or  of  an  intervening  grantee. 

Evans,  J. 

The  case  is  submitted  on  the  pleadings,  the  evidence  and  argu- 
ments of  counsel.  The  question  here  presented  is,  whether  the 
defendant,  Weisman,  who  as  purchaser  of  certain  real  estate  from 
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Stevenson,  and  who,  as  a  part  of  the  consideration,  assumed  and 
agreed  to  pay  the  mortgage  indebtedness  thereon,  is  released 
from  said  liability. 

Stevenson  executed  and  delivered  the  mortgage  to  Albery,  and 
Albery  afterwards  assigned  and  transferred  it  to  the  plainti£F. 
In  May,  1893,  Stevenson  sold  and  transferred  his  title  in  the 
real  estate  to  the  defendant,  Weisman.  By  the  terms  of  the 
deed  from  Stevenson  to  Weisman,  as  a  part  of  the  consideration, 
the  latter,  as  grantee,  assumed  and  agreed  to  pay  this  mortgage. 
On  March  1,  1895,  Weisman  sold  and  deeded  the  property 
back  to  Stevenson.  By  the  terms  of  the  deed,  Stevenson  assumed 
and  agreed  to  pay  off  and  discharge  said  mortgage  indebtedness. 
Plaintiff,  the  mortgagee,  took  no  part  in  the  transactions  between 
Stevenson  and  Weisman,  and  was  not  consulted. 

Weisman  testifies  that  neither  plaintiff  nor  Mr.  Albery  ever 
made  any  claims  on  him  for  money  or  interest  during  the  time 
he  held  the  property.  But  Weisman  says  that  during  the  time 
he  held  the  title  he  made  three  payments  of  interest  on  the  mort- 
gage note  at  Sessions  Bank.  He  says  that  he  understood  he  was 
to  pay  this  mortgage  debt  when  he  bought  the  property  from 
Stevenson. 

The  mortgage  indebtedness  did  not  become  absolute  until  after 
Weisman  had  reconveyed  the  title  back  to  Stevenson.  Steven- 
son testifies  that  about  the  date  of  maturity  of  the  mortgage 
he  paid  interest  to  Mr.  Albery,  plaintiff's  agent,  and  at  that 
time  he  asked  Mr.  Albery  for  an  extension  of  time  on  the  mort- 
gage note;  that  Mr.  Albery  agreed  to  an  extension,  and  told 
Stevenson  if  the  interest  was  paid  promptly  he  would  extend  it. 
There  is  endorsed  on  the  note:  ** Payment  of  this  note  is 
hereby  extended  for  one  year,  W.  H.  Albery." 

It  does  not  appear  that  Weisman  had  any  knowledge  of  this 
extension  on  the  note.  There  was  evidence  offered  by  Weisman 
tending  to  show  that  Stevenson  was  solvent  when  Weisman 
conveyed  the  property  back  to  him,  but  was  insolvent  when  the 
mortgage  became  due  at  the  date  to  which  it  was  extended. 
The  proceeds  of  sale  of  the  mortgaged  premises  were  insufficient 
to  pay  said  mortgage  indebtedness,  and  there  is  remaining  due 
and  unpaid  thereon  $916.30.     It  is  here  sought  to  hold  said 
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Weisman  liable  for  payment  of  said  sum  on  his  said  contract 
with  Stevenson. 

Mr.  Weisman,  by  his  defense,  claims  that  when  he  conveyed 
this  property  to  Stevenson,  the  agreement  incorporated  in  the 
deed  from  Stevenson  to  him,  by  which  he  assumed  payment  of 
this  mortgage,  was  rescinded  and  was  done  before  any  action  of 
any  kind  was  taken,  either  by  Mr.  Albery  or  the  plaintiff,  to 
hold  Weisman  responsible  for  this  indebtedness.  Also,  that 
Stevenson  was  solvent  when  the  property  was  reconveyed  to 
him,  but  was  insolvent  when  the  extension  terminated,  and  has 
80  remained  ever  since.  And  that  the  extension  was  granted  by 
Mr.  Albery  without  any  knowledge  of  this  fact  on  the  part  of 
Mr.  Weisman. 

A  solution  of  the  question  is  not  without  its  difficulties.  Thia 
is  because  of  the  apparent  conflict  of  authorities,  and  especially 
some  later  decisions  of  our  Supreme  Court  not  in  apparent  ac* 
cord  with  the  earlier  decisions. 

Learned  counsel  on  both  sides  of  this  issue  have  furnished 
briefs  of  the  highest  merit,  and  have  argued  the  issues  with 
skill  and  ability  that  commends  my  highest  admiration.  Yet, 
it  has  been  with  considerable  labor  and  investigation  that  I  have 
reached  my  conclusions. 

The  apparent  conflict  of  authorities  go  both  to  the  question  of 
rescission,  and  extension  of  time  of  payment  In  Trimble  v. 
Sirother,  25  0.  S.,  378,  the  court  held : 

''In  an  action  to  recover  a  debt  which  the  defendant  agreed 
with  a  third  party  to  pay  the  plaintiff,  it  is  a  good  defense  to 
show  that  before  the  plaintiff  assented  to,  or  acted  on  the 
promise  made  in  his  favor,  the  agreement  had  been  rescinded. 

**In  such  case,  where  the  plaintiff  has  not  been  induced  to 
alter  his  position  by  relying,  in  good  faith,  on  the  promise  made 
in  his  favor,  the  defendant  is  not  estopped  from  setting  up  any 
defense  which  he  could  have  set  up  against  the  enforcement  of 
the  contract  by  the  other  contracting  party." 

The  facts  are  that  Trimble  entered  into  a  written  agreement 
with  R.  L.  &  Co.,  whereby  the  former  in  consideration  of  the  sale 
and  transfer  to  him  of  the  firm  assets,  assumed  to  pay  the  lia- 
bilities of  said  firm.    Strother  was  a  creditor  of  R.  L.  &  Co.^ 
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and  founding  his  action  on  the  written  agreement  he  sued  Trim- 
ble to  recover  the  amount  due  him  from  said  firm.  There  were 
two  defenses  to  the  action.  One  was  that  the  claim  of  Strother 
was  not  among  the  claims  furnished  defendant  by  said  firm,  and 
that  the  firm  represented  to  him  that  Strother  had  no  claim 
against  it. 

Trimble  had  notice  of  the  claim  of  Strother  against  the  firm; 
the  agreement  by  which  Trimble  assumed  to  pay  the  liabilities 
of  said  firm,  had,  by  the  consent  of  all  parties  to  it,  and  upon 
certain  considerations  in  the  answer  set  forth,  been  rescinded. 
The  court  held  that  because  the  plaintiff  assented  to  or  acted 
on  the  promise  made  in  his  favor,  a  rescission  of  the  agreement 
by  the  parties  thereto  constituted  a  good  defense,  that  plaint- 
iff's rights  rested  solely  on  the  agreement. 

The  question  next  arises  as  to  whether  the  above  rule  would 
apply  to  a  purchaser  of  real  estate,  who,  by  the  terms  of  his 
contract,  assumes  to  pay  a  mortgage  indebtedness  existing  on 
the  property  where  there  has  been  a  rescission  before  the  mort- 
gagee has  altered  his  position.  This  brings  us  to  a  consideration 
of  the  case  of  Brewer  v.  Maurer,  38  Ohio  St.,  543.  This  was  an 
action  to  recover  on  a  deficiency  on  the  sale  of  mortgaged  prem- 
ises against  those  who  had  purchased,  and,  as  a  part  of  the  con- 
sideration, had  assumed  and  agreed  to  pay  the  mortgage  in- 
debtedness. Among  other  defenses  was  that  French,  the  grantor 
of  the  defendants,  and  in  whose  deed  the  covenant  is  contained, 
for  a  good  and  valuable  consideration,  has  released  and  dis- 
charged these  defendants  from  all  liability  to  him,  French,  on 
account  of  said  covenant. 

The  court  cites  in  point  Trimble  v.  Strother,  supra,  and  says : 

**In  the  case  at  bar,  the  answer  alleges  that  after  plaintiffs 
in  error  had  accepted  their  deed  from  French,  containing  the 
agreement  to  pay,  he,  for  a  valuable  consideration,  released  and 
discharged  them  therefrom.  Giving  this  answer  a  liberal  inter- 
pretation instead  of  a  technical  one,  we  think  it  a  sufficient  plea 
of  release,  and,  therefore,  the  demurrer  of  the  plaintiff  below 
should  have  been  overruled.  No  such  release  after  the  rights 
of  the  mortgagee  had  become  fixed,  would  operate  as  a  dis- 
charge. The  contract  for  the  benefit  of  the  mortgagee  was  one 
which  he  could  avail  himself  of  or  not,  at  his  election,  but  until 
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he  had  done  some  act  which  fixed  his  right,  it  was  competent 
for  the  parties  thereto,  in  good  faith,  and  for  a  valuable  con- 
sideration, to  rescind  or  cancel  it." 

By  the  holding  of  the  above  case  such  rescission  is  a  good 
defense  if  it  rests  upon  a  valuable  consideration,  and  if  no 
rights  of  the  mortgagee  have  in  the  meantime  become  fixed,  and 
he  has  not  been  induced  to  alter  his  position  by  relying,  in  good 
faith,  on  the  promise  made  in  his  favor. 

Before  discussing  the  question  as  to  whether  the  facts  in  the 
case  at  bar  fit  the  case  of  Brewer  v.  Maurer,  supra,  I  desire  now 
to  cite  some  of  the  later  decisions  of  our  Supreme  Court  bearing 
on  the  question. 

In  Poe  V.  Dixon,  60  0.  S.,  124,  the  main  question  there  was 
as  to  the  right  of  the  grantor  to  maintain  an  action  for  indem- 
nity against  the  grantee  on  the  recital  and  promise  in  the  deed 
by  the  grantee  to  assume  and  pay  the  mortgage  debt,  the  gran- 
tor theretofore  having  paid  the  deficiency. 

The  court  in  the  above  case  held  in  the  syllabus  that  where 
the  deed  recited  in  substance,  **the  premises  are  subject  to 

mortgages  and  notes  to  the  amount  of  $ ,  with  interest, 

which  the  grantee  assumes  to  pay,"  that  the  promise  thus  arising 
runs  not  to  the  grantor,  but  to  the  mortgagee,  whose  debt  is 
thus  assumed,  and  the  latter,  although  he  is  not  a  party  to  the 
deed,  and  may  not  have  known  of  the  arrangement  when  it  was 
made,  may,  when  the  promise  comes  to  his  knowledge,  maintain 
an  action  thereon. 

In  the  above  case  the  mortgage  was  foreclosed  in  1880,  for  a 
sum  insufiScient  to  pay  the  mortgage  debts  which  Poe  as  grantee 
from  his  grantor,  and  also  defendant  as  grantee  of  Poe  had  as- 
sumed. The  defendant  grantee  having  failed  to  pay  the  defic- 
iency, it  was  paid  by  the  plaintiff  in  error  at  different  times, 
and  nearly  eight  years  after  the  date  of  the  last  payment  he 
began  this  action  to  recover  of  defendant  the  aggregate  amount 
thus  paid,  with  interest. 

The  court  in  the  opinion  say : 

**Mr.  Poe,  the  plaintiff  in  error,  had  become  personally  bound 
for  the  payment  of  the  debts,  although  they  were  also  secured 
by  mortgages  on  the  premises  involved,  and  the  facts  further 
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show  that  Mrs.  Dixon,  the  defendant  in  error,  had  for  a  valua- 
ble consideration  assumed  their  payment.  A  novation  was  not 
effected;  that  is,  the  mortgage  creditors  did  not  accept  Mrs. 
Dixon's  promise  to  pay  these  debts  in  lieu  of  that  of  Mr.  Poe, 
and  discharge  the  latter.  In  fact,  it  does  not  appear  that  the 
creditors  had  any  knowledge  of  the  transaction.  Poe  could  not 
shift  from  himself  to  her  the  obligation  he  was  under  to  these 
creditors  except  by  their  consent.  He,  therefore,  also  remained 
personally  liable  for  the  payment  of  these  debts,  notwithstand- 
ing he  had  procured  her  to  assume  them.  He  was  still  bound 
to  the  creditors,  yet  as  between  himself  and  Mrs.  Dixon  the 
debts  became  hers.  This  result  follows  from  the  application 
of  the  plainest  principles  of  rational  justice  to  the  facts.  He 
was  bound  for  these  debts,  and  for  a  valuable  consideration 
paid  by  him  to  her,  she  assumed  to  pay  them  and  hold  him 
harmless. 

**As  between  themselves,  the  one  who  has  thus  assumed  the 
debt  is  regarded  as  the  principal  debtor  and  the  other  as 
surety.'* 

The  gist  of  the  decision  is,  in  the  language  of  the  court: 

**The  promise  thus  arising  runs  not  to  the  grantor,  but  to 
the  mortgagee,  whose  debt  is  thus  assumed,  and  the  latter,  al- 
though he  is  not  a  party  to  the  deed,  and  may  not  have  known 
of  the  arrangement  when  it  was  made,  may,  when  the  promise 
comes  to  his  knowledge,  maintain  an  action  thereon." 

Whether  the  ruling  in  Brewer  v.  Maurer,  supra,  was  intended 
to  be  effected  by  the  above  holding,  does  not  appear.  Nor, 
whether  that  case  was  contemplated  at  all.  However,  that  may 
be,  the  holding  in  the  Poe  case  suggests  the  question  as  to  what 
right  the  grantor  and  grantee  have  to  enter  into  a  valid  con- 
tract to  rescind  a  promise  that  runs  to  the  mortgagee  only. 

Both  the  Trimble  case  and  the  Brewer  case  turn  on  the  hold- 
ing that  the  rights  of  the  mortgagee  are  not  fixed,  that  is,  he 
has  not  assented  to  the  provision  made  for  the  payment  of  his 
mortgage  debt,  and  he  has  not  been  induced  to  alter  his  posi- 
tion by  relying,  in  good  faith,  on  the  promise  made  in  his 
favor,  and  until  that  is  done  he  has  no  fixed  rights  in  the  prom- 
ise made,  and  the  grantor  and  grantee  can  rescind  the  promise 
made  to  pay  his  mortgage  debt.  But  the  court  in  Poe  v.  Dixon, 
supra,  hold,  not  only,  ''that  the  promise  runs,  not  to  the  gi-antor, 
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but  to  the  mortgagee,"  but  further  holds  that  the  latter,  ** al- 
though he  is  not  a  party  to  the  deed,  and  may  not  have  known 
of  the  arrangement  when  it  was  made,  may,  when  the  promise 
comes  to  his  knowledge,  maintain  an  action  thereon." 

It  would  seem  that  the  most  conservative  interpretation  of 
this  language  would  favor  the  conclusion  that  the  rights  of  the 
mortgagee  in  the  promise  made  were  fixed  when  the  grantee 
assumed  to  pay  the  mortgage  debt,  whether  the  mortgagee  knew 
of  the  arrangement  or  not,  or  whether  he  had  been  induced  to 
alter  his  position  or  not,  by  relying  on  the  promise  ma^e. 

There  is  still  a  later  cRse— University  v.  Manning  et  al,  65 
0.  S.,  138.  In  this  case  the  mortgagee  sought  to  recover  against 
the  mortgagors  judgment  for  a  deficiency  after  foreclosure  and 
sale  of  the  mortgaged  premises.  Among  other  defenses  set  up, 
was  that  after  giving  the  note  and  mortgage  in  question  the 
defendants  sold  the  real  estate  to  one  Babbitt,  who,  as  part  of 
the  consideration,  assumed  and  agreed  to  pay  to  plaintiff  the 
mortgage  note  sued  on;  that  the  agreement  was  in  writing  and 
incorporated  in  the  deed  to  Babbit;  that  plaintiff  was  advised 
thereof  and  consented  thereto,  and  received  the  interest  on 
said  note  from  Babbitt  and  assigns  from  1887  to  1894 ;  that  sub- 
sequent to  1887,  the  land  was  sold  by  Babbitt  to  Slaght,  and 
by  Slaght  afterwards  sold  to  his  sister;  that  the  note  became 
due  April  30,  1890,  and  that  the  payment  of  the  same  was  ex- 
tended by  plaintiff  at  maturity  and  thereafter  every  six  months 
till  1894,  by  the  agreement  with  plaintiff  and  said  purchasers, 
without  the  knowledge  or  consent  of  defendants,  for  a  valuable 
consideration;  that  defendants  claim  that  after  the  sale  of  the 
real  estate  they  occupied  the  position  of  sureties  on  the  note, 
and  that  by  reason  of  the  extension  of  time  of  payment  and 
so  receiving  the  interest  thereon,  without  their  kno\^  ledge  and 
consent,  they  are  released.  The  court  held  the  claim  of  de- 
fendants on  the  facts  to  be  not  sound  and  say : 

*'That  as  between  the  mortgagor  and  the  purchaser,  the  gen- 
eral relation  of  surety  and  principal  may  be  created  by  reason 
of  their  contract  can  Be  conceded,  but  this  falls  very  far  short 
of  changing  the  relation  of  a  mortgajror  from  a  principal  to  a 
surety,  as  respects  the  mortgagee.    The  mortgagor  has  received 
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the  full  consideration,  and  has  executed  his  solemn  promise  in 
writing  to  pay  the  obligation  unconditionally.  The  sale  of  the 
mortgaged  property  is  made  between  the  parties  to  it  solely  for 
their  advantage,  and  in  no  sense  for  the  benefit  of  the  mort- 
gagee. He  need  not  know,  and  ordinarily  does  not  know,  any- 
thing about  the  transaction  until  after  it  is  completed.  If  he 
happens  to  know  that  the  negotiation  is  in  progress,  it  is  not 
within  his  power  to  arrest  it,  nor  has  he  any  voice  in  shaping 
it.  He  is  absolutely  helpless  to  prevent  it,  as  is  a  total  stranger. 
Incidentally  it  may  work  to  his  advantage.  That  is,  being  an 
agreement  with  the  original  payor  to  pay  the  debt,  the  creditor 
may,  if  he  so  elect,  take  advantage  of  it.  But  the  agreement 
is  not  made  for  his  benefit;  as  before  stated,  it  is  wholly  for 
the  benefit  of  the  parties  to  it.  Nor  could  they  compel  the 
mortgagee  to  recognize  the  sale  or  look  to  the  purchaser  for  the 
payment  of  the  debt." 

The  above  case  settles  the  question  that  the  contract  is  not 
made  for  the  benefit  of  the  mortgagee  but  wholly  for  the  benefit 
of  the  parties  to  the  contract.  Yet,  there  is  nothing  in  the 
opinion  that  in  any  sense  affects  or  takes  away  any  of  the  rights 
of  the  mortgagee.  So  far  as  that  is  concerned,  he  may,  if  he  so 
elects^  take  advantage  of  the  grantee's  assumption  to  pay  the 
mortgage  debt. 

Does  the  contract  in  the  case  at  bar  bring  it  within  the  pro- 
visions of  any  of  the  authorities  cited  ? 

In  the  first  place  what  was  the  contract  of  rescission  between 
Stevenson  and  Weisman,  and  had  plaintiff  any  fixed  rights  in 
relation  thereto  before  Weisman  reconveyed  the  property  to 
Stevenson  ? 

After  Weisman  had  paid  some  three  or  four  installments  of 
interest  on  the  mortgage  debt  to  plaintiff's  agent,  covering  a 
period  of  about  two  years,  by  reason  of  having  assumed  to  pay 
the  mortgage  as  grantee  of  Stevenson,  he  sold  and  reconveyed 
the  property  back  to  Stevenson,  and  by  the  terms  of  the  deed 
of  conveyance  Stevenson  assumed  the  payment  of  this  mort- 
gage. That  was  the  contract,  and  as  the  evidence  shows  con- 
stituted the  consideration  for  rescission  of  the  original  contract, 
by  the  terms  of  which  Weisman  assumed*and  agreed  to  pay  this 
mortgage. 
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Did  Stevenson  assume  to  pay  anything  more  than  he  was  al- 
ready under  obligation  to  pay?  He  was  the  maker  of  the  note 
and  mortgage,  and  was  then,  and  is  now,  liable  for  the  payment 
of  that  debt.  By  assuming  to  pay  the  mortgage  debt,  he  did  not 
add  any  liability  so  far  as  his  relations  to  the  mortgagee  were 
concerned. 

True,  when  Weisman  took  as  grantee  from  Stevenson,  and 
assumed  to  pay  the  mortgage,  then,  so  far  as  the  relations  be- 
tween Stevenson  and  Weisman  were  concerned  Weisman  became 
the  principal  and  Stevenson  the  surety.  That  is,  Stevenson 
might  have  paid  the  deficiency  after  sale,  and  been  indemnified 
in  an  action  against  Weisman.  By  a  reconveyance  from  Weis- 
man to  Stevenson,  by  the  terms  of  which  Stevenson  assumed 
and  agreed  to  pay  the  mortgage,  instead  of  adding  any  addi- 
tional liability  on  the  part  of  Stevenson  to  the  mortgagee,  would 
operate  to  change  the  existing  relations  between  Stevenson  and 
Weisman  by  making  Stevenson  the  principal  and  Weisman  the 
surety. 

There  is  nothing  in  the  contract  to  show  that  Stevenson  re- 
leased Weisman  as  a  surety.  The  only  change  in  their  relation 
is  that  if  the  deficiency  can  be  recovered  against  Stevenson, 
then  Stevenson-  could  not  require  Weisman  to  reimburse  him, 
because  Weisman  is  now  the  surety  of  Stevenson,  whereas, 
before,  Weisman  was  the  principal,  and  Stevenson  could 
require  him  to  pay  the  debt. 

Suppose  Weisman  had  sold  to  a  third  party— a  stranger— 
and  the  grantee  assumed  to  pay  the  mortgagre,  just  as  recited  in 
the  deed  from  Weisman  to  Stevenson.  This  would  operate  to 
change  Weisman  from  a  principal  to  a  surety,  as  between  him- 
self and  his  grantee,  but  it  would  not  affect  his  relations  to  the 
mortgagee,  and  the  mortgagee  could  hold  him  on  his  promise, 
regardless  of  his  sale  and  the  changed  relations  between  him 
and  his  grantee. 

Whatever  the  intentions  of  the  parties  in  that  regard  may 
have  been,  the  proof  fails  to  show  a  contract  by  the  terms  of 
which  Weisman  was  to  be  released. 

Counsel  propound  this  question:  If  Stevenson  had  been 
solvent,  and  had  been  sued  on  his  note,  and  paid  it,  and  had 
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then  brought  suit  on  assumption  of  Weisman,  could  he  have 
recovered?  No,  he  could  not,  because  as  between  the  two, 
Weisman  when  he  recojaveyed  to  Stevenson,  by  the  terms  of 
sale,  Stevenson  assumes  to  pay  the  debt.  Then  Weisman  merely 
became  a  surety  as  to  Stevenson.  And  this  is  the  sole  reason  why 
he  could  not  require  Weisman  to  reimburse  him.  But  that  would 
not  alter  the  right  of  the  mortgagee  to  sue  either  because  the 
mortgagee's  rights  are  not  affected  by  the  contract  relation 
between  the  grantor  and  grantee,  he  not  being  a  party  thereto. 
Hence  the  shifting  of  relations  as  principal  and  surety  between 
Stevenson  and  Weisman  in  no  way  aflfects  the  rights  of  the 
mortgagee.  It  is  claimed  that  neither  plaintiflP  nor  her  agent 
ever  knew  that  Weisman  owned  the  property,  and  that  neither 
ever  made  any  claim  on  him  for  payments  of  the  money  or  the 
interest  during  the  time  he  held  the  property.  But  notwith- 
standing that,  the  evidence  shows  that  Weisman  paid  the 
interest  on  the  mortgage  during  the  two  years  he  owned  the 
property.  To  whom  did  he  pay  it?  He  paid  it  to  plaintiff's 
agent,  and  it  was  accepted  by  him  *\nd  credited  on  the  note. 
It  is  not  claimed  by  Weisman  that  he  did  not  pay  it  to  any  one 
not  authorized  by  plaintiff  to  accept  it.  By  paying  the 
interest,  Weisman  was  himself  inducing  plaintiflP  to  alter  her 
position.  He  certainly  could  not  be  heard  to  say  now  that  she 
did  not  know  that  he  was  the  owner,  because  he  did  not  tell  her, 
and  at  the  same  time  pay  her  the  interest  as  the  owner,  because 
he  knew  he  was  liable  for  the  debt  on  his  assumption  to  pay  it. 
As  to  the  question  of  the  release  of  Weisman  because  of  the 
extension  of  time  of  payment  of  the  note  made  by  plaintiff  to 
Stevenson,  after  the  reconveyance  to  him  by  Weisman,  I  do  not 
find  that  such  extension  releases  Weisman.  I  think  the  case 
of  University  v.  Manning,  supra,  fully  settles  that  question. 
The  contrary  doctrine,  held  in  Teeters  v.  Lunbom,  43  0.  S., 
144,  is  expressly  repudiated  in  the  opinion  of  the  above 
University  case. 

For  the  above  reasons  I  find  in  favor  of  the  plaintiff  against 
said  defendant  John  B.  Weisman,  for  the  amount  of  said 
deficiency,  and  judgment  may  be  entered  accordingly. 

F,  F.  D,  Albery,  for  plaintiff. 

C.  W.  Aldrich  and  Barton  GriffiUi,  for  defendants. 
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MODE  or  USE  OF  STREETS  BY  TELEPHONE  COMPANIES. 

[Probate  Court  of  Butler  County.] 

The  Middletown  Home  Telephone  Company  v.  The  City  op 

Middletown.* 

Decided,  Noyember,  1904. 

Jurisdiction  of  Prohate  Court — In  the  Oranting  of  Telephone  Fran- 
chises— May  Order  Wires  Underground — Section  3461  not  De- 
pendent upon  any  Other  Section — And  Should  be  Construed  with 
Reference  to  Public  Convenience. 

Section  3461  alone  governs  in  the  matter  of  the  fixing  by  the  probate 
court  of  the  mode  of  use  of  the  streets  of  a  municipality  by  a 
telephone  company  and  empowers  the  court  to  authorize  the 
laying  of  conduits,  where  that  method  of  couRtruction  will  re- 
sult in  the  least  Inconvenience  to  the  public,  and  reduce  the 
burden  upon  the  street  to  the  minimum. 

Jones,  J. 

This  action  was  brought  in  this  court  by  the  plaintiff  company 
under  the  authority  of  Section  3461  of  the  Revised  Statutes  of 
Ohio.  The  petition  alleges  that  said  The  Middletown  Home 
Telephone  Company  is  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Ohio;  and  that  the  city  of  Middletown 
is  a  city  under  the  laws  of  Ohio,  situate  in  the  county  of  Butler 
and  state  of  Ohio. 

That  the  said  telephone  company  was  organized  for  the  pur- 
pose of  constructing,  maintaining  and  operating  a  line  or  lines 
of  telephone  within  the  said  city  of  Middletown,  in  Butler 
county,  Ohio,  with  its  office  and  principal  place  of  business  at 
Dayton,  in  Montgomery  county,  Ohio,  by  the  use  of  the  streets, 
alleys  and  public  ways,  or  through  public  grounds  within  the 
limits  of  the  said  city  of  Middletown,  Ohio. 

That  on  February  29,  1904,  it  made  application  to  the  city 
of  Middletown,  asking  that  an  agreement  be  entered  into  be- 
tween the  city  of  Middletown  and  the  said  telephone  company 

♦Following  Cleveland  Telephone  Company  v.  Chagrin  Falls,  1  N. 
P. — ^N.  8.,  534,  and  3  Qoebel's  Rep.,  304;  for  a  contrary  holding  see 
Cincinnati  v.  Queen  City  Telephone  Company,  2  N.  P. — N.  S.,  349. 
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for  the  mode  of  use  within  the  limits  of  said  city  of  Middle- 
town,  of  the  streets,  alleys,  etc.,  for  telephone  purposes.  And 
that  said  application  was  accompanied  with  a  form  of  a  proposed 
ordinance,  which  would  have  been  acceptable  to  said  plaintiff 
company. 

The  petition  further  avers  that  the  city  of  Middletown,  on 
June  10,  1904,  passed  an  ordinance  granting  to  said  plaintiff 
company  a  franchise  authorizing  it  to  construct  and  operate  a 
telephone  system  within  said  city  of  Middletown,  Ohio ;  and  that 
on  June  13,  1904,  plaintiff  declined  and  refused  to  accept  the 
same,  and  so  notified  the  said  city  of  Middletown,  Ohio. 

These  are  the  material  averments  of  the  petition,  to  which 
on  July  11,  1904,  the  city  of  Middletown  filed  its  answer,  de- 
nying the  legal  existence  of  the  plaintiff  company,  and  its  right 
to  prosecute  this  action.  The  issue  has  heretofore  been  decided 
in  favor  of  the  plaintiff  company,  after  a  full  hearing  of  the 
evidence  on  that  point. 

The  answer  admits  the  inability  of  the  plaintiff  company  and 
the  defendant  city  to  agree  as  to  the  mode  and  manner  in  which 
such  telephone  system  should  be  constructed.  And  the  court 
now  comes  to  a  consideration  of  the  real  point  of  difference  be- 
tween the  parties,  namely,  the  manner  of  construction  of  said 
telephone  system.  Section  3461  upon  which  plaintiff  relies  for 
its  authority  to  bring  this  action  reads  as  follows: 

"Section  3461.  When  any  lands  authorized  to  be  appropri- 
ated to  the  use  of  a  company  are  subject  to  the  easement  of  a 
street,  alley,  public  way  or  other  public  use,  within  the  limits 
of  any  city  or  village,  the  mode  of  use  shall  be  such  as  shall  be 
agreed  upon  between  the  municipal  authorities  of  the  city  or 
village  and  the  company,  and  if  they  can  not  agree,  or  the 
municipal  authorities  unreasonably  delay  to  enter  into  any  agree- 
ment, the  probate  court  of  the  county,  in  a  proceeding  insti- 
tuted for  the  purpose,  shall  direct  in  what  mode  such  tele- 
graph line  shall  be  constructed  along  such  street,  alley  or 
public  way,  so  as  not  to  incommode  the  public  in  the  use  of  the 
same;  but  nothing  in  this  section  shall  be  so  construed  as  to 
authorize  any  municipal  corporation  to  demand  or  receive  any 
compensation  for  the  use  of  a  street,  alley  or  public  way,  beyond 
what  may  be  necessary  to  restore  the  pavement  to  its  former 
state  of  usefulness." 
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No  legal  question  would  now  remain  for  consideration  in  this 
case,  were  it  not  for  the  fact  that  since  the  decision  on  the 
preliminary  questions  herein  and  since  this  case  was  submitted 
on  its  merits,  the  Common  Pleas  Court  of  Hamilton  County,  in 
the  case  of  The  City  of  Cincinnati  v.  The  Queen  City  Telephone 
Company,  on  error  from  the  probate  court,  has  overruled  that 
court  and  rendered  an  opinion,  which,  coming  as  it  does  from  a 
learned  judge  of  a  higher  court,  must  be  considered  as  affecting 
the  jurisdictional  questions  involved  here  (see  2  N.  P. — ^N.  S., 
p.  349). 

The  second  syllabus  reads  as  follows : 

**A  probate  court  has  no  power  under  either  Section  3461  or 
any  other  section  of  the  statutes  to  grant  to  a  telephone  com- 
pany the  right  to  put  its  wires  underground.*' 

In  this  case,  so  far  as  conduits  are  concerned,  the  only  dif- 
ference between  the  parties  is  the  entent  to  which  the  under- 
ground conduits  shall  be  used.  The  city,  through  its  ofBcers, 
contends  that  a  certain  portion  of  its  territory  shall  be  exempt 
from  poles  and  overhead  wires ;  while  the  company,  on  the  other 
hand,  argues  that  a  much  smaller  conduit  district  shall  be  es- 
tablished. It  is  therefore  agreed  that  there  shall  be  some  con- 
duits, but  upon  the  extent  of  same  and  upon  some  minor  ques- 
tions, the  city  and  telephone  company  can  not  agree.  If  the 
law  is  correctly  stated  by  the  learned  judge  in  the  syllabus  above 
quoted,  the  court  in  this  case,  having  had  its  jurisdiction  in- 
voked for  the  purpose  of  settling  the  dispute  as  to  the  extent  of 
underground  construction,  must  say  that  there  will  be  no  under- 
ground work,  and  that  all  the  court  can  do  is  to  permit  an  over- 
head construction,  which  is  entirely  foreign  to  the  ideas  and 
desires  of  either  party;  and  that  then  the  company  can  put 
as  much  of  the  construction  underground  as  it  desired.  For, 
the  holding  of  the  court  in  the  Cincinnati  case  is,  that  no  au- 
thority can  be  granted  by  a  city  or  probate  court  to  a  company 
to  put  wires  underground  except  to  a  company  owning  and 
operating  an  exchange  in  said  city.  It  will  be  seen  that  such  a 
view  of  the  law  in  this  case  leads  to  incongruity  and  absurdity, 


458     BUTLER  COUNTY  PROBATE  COURT. 

Home  Telephone  Co.  v.  Middletown.         [Vol.  II,  N.  S. 

and,  under  the  rules  of  construction  of  statutes,  should  not  be 
adopted  unless  the  language  of  the  statute  is  clearly  in  support 
of  it,  and  will  admit  of  no  other  construction  or  interpretation — 
which  is  the  view  taken  by  the  court  in  the  case  under  consid- 
eration. 

By  a  process  of  reasoning,  which  this  court  can  not  adopt  as 
sound,  and  which  does  not  lead  it  to  the  conclusion  reached  by 
him,  the  learned  judge  finds  that  the  language  of  the  statute  is 
clearly  and  positively  in  support  of  the  second  syllabus  above 
quoted;  and  that  no  authority  is  given  either  to  a  city  or  pro- 
bate court  to  grant  to  a  telephone  company  not  in  operation  in 
such  city  the  right  to  lay  wires  underground. 

This  court  is  of  the  opinion  that  Section  3461,  above  referred 
to,  not  only  gives  it  jurisdiction  over  the  subject-matter  in  this 
case,  but  also  confers  upon  the  court  authority  to  settle  the  issue 
involved,  and  direct  a  mode  in  which  the  telephone  lines  can 
be  '* erected,"  ''laid,"  ''constructed,"  or  suspended,  or  in  any 
other  manner  placed  along  the  streets  and  alleys  of  the  city  of 
Middletown. 

The  court  is  further  of  the  opinion  that  said  Section  3461  alone 
embraces  the  entire  law  of  this  case  without  reference  to,  de- 
pendence upon,  or  connection  with  any  other  section.  The  lan- 
guage of  the  section  is  so  clear  as  to  make  any  exposition  diffi- 
cult, and  to  the  court's  mind  unnecessary.  In  this  connection 
let  me  again  quote  a  portion  of  said  section: 

"When  any  lands  authorized  to  be  appropriated  to  the  use  of 
a  company  are  subject  to  the  easement  of  a  street,  alley,  public 
way  or  other  public  use,  within  the  limits  of  any  city  or  vil- 
lage, the  mode  of  use  shall  be  such  as  shall  be  agreed  upon 
between  the  municipal  authorities  of  the  city  or  village  and  the 
company ;  and  if  they  can  not  agree,  or  the  municipal  authorities 
unreasonably  delay  to  enter  into  any  agreement,  the  probate 
court  of  the  county,  in  a  proceeding  instituted  for  the  purpose, 
shall  direct  in  what  made  such  telegraph  line  shall  be  con- 
structed along  such  street,  alley  or  public  way,  so  as  not  to  in- 
commode the  public  in  the  use  of  the  same." 

This  section  clearly  means,  if  it  means  anything,  that  the  city 
and  the  company  may  agree  upon  any  mode  or  manner  of  con- 
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struction,  including  conduits,  of  course;  and  it  certainly  must 
also  mean  what  it  explicitly  says,  namely,  that  if  they  can  not 
agree,  the  probate  court,  in  a  proceeding  instituted  for  the  pur» 
pose,  shall  direct  in  what  manner  or  mode  said  lines  shall  be 
constructed.  What  can  be  clearer  than  that  the  words  **the 
mode  of  use"  and  **in  what  mode,"  as  used  in  this  section, 
comprehend  conduits  as  well  as  any  other  method  of  construc- 
tion. The  language  is,  that  the  court  shall  order  the  same  con- 
structed, ''so  as  not  to  incommode  the  public  in  the  use  of  the 
same." 

Now,  it  is  in  evidence,  from  the  testimony  of  telephone  ex- 
perts, that  conduits  are  a  modem  device;  in  fact,  the  most  ap- 
proved and  up-to-date  method  of  conducting  wires  along  streets, 
especially  from  the  standpoint  of  the  public.  No  other  manner 
of  putting  wires  along  streets  and  alleys  can  meet  so  little  ra- 
tional objection  on  the  ground  of  incommoding  the  public,  as 
the  conduit  system.  As  the  statutes  direct  that  the  court  shall 
order  the  work  done,  **so  as  not  to  incommode  the  public,"  it 
makes  it  more  unreasonable  and  illogical  to  exclude  the  ''con- 
duit" method,  which  is  the  one  least  burdensome  to  the  public 
and  to  the  public  way.  In  other  words,  the  "conduit"  system 
is  considered  in  this  day  the  best,  mainly  because  it  reduces  the 
burden  on  the  street  to  a  minimum,  and,  consequently,  in- 
commodes the  public  but  little. 

The  learned  judge  in  the  Queen  City  case  gives  as  another 
reason  for  holding  that  the  court  can  not  construe  the  statutes 
to  embrace  conduits,  that  the  Legislature  uses  the  word  "con- 
struct," "erect,"  etc.  This  court  has  found  that  Section  3461 
alone  governs  this  case,  and  in  it  the  word  "construct"  only  is 
used.  It  is  said  that  conduits  can  not  be  contemplated  where 
the 'word  "constructed"  is  used  because  it  is  improper,  and 
because  (quoting  from  the  opinion)  ** conduits"  can  not  be  con- 
structed (page  352).    To  this  the  court  can  not  subscribe. 

During  the  hearing  of  the  testimony  in  this  case,  it  was  quite 
a  common  thing  for  the  witnesses,  experienced  in  telephone  con- 
struction, to  speak  about  "constructing  conduits"  and  "under- 
ground construction."  Such  terms  were  frequently  used  by  the 
witnesses  in  this  case,  and  the  court  is  satisfied  that  such  use  is 
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justified  and  in  accord  witii  common  usage  and  the  literal  mean- 
ing of  the  words  employed.  Webster's  dictionary  defines  the 
word  ** construct"  as  follows:  **To  put  together  the  constituent 
parts  of  something  in  their  proper  place  and  order."  As  un- 
derstood by  the  court,  this  is  what  is  done  when  conduits  are 
put  in.  Thus,  we  see,  that  in  such  eminent  authority  as  Webster, 
and  in  accordance  with  usage  and  custom,  it  is  right  and  proper 
to  say  "construct  conduits." 

We,  therefore,  reach  the  conclusion  that  this  court  has  the 
power  to  authorize  the  laying  of  conduits  in  a  case  of  this  kind, 
and  that  it  has  the  authority  therefore  to  prescribe  the  manner 
and  method  in  which  the  plaintiff  company  may  construct  its 
system  in  the  city  of  Middletown,  whether  by  use  of  conduits 
or  otherwise. 

We  believe  that  this  conclusion  is  irresistible,  and  in  accord- 
ance with  the  weight  of  authority  (see  Cleveland  Telephone 
Company  v.  Chagrin  Falls,  1  N.  P. — ^N.  S.,  534 ;  Edison  Electric 
Co.  V.  Cincinnati,  3  Goebel's  Rep.,  304). 

Coming  now  therefore  to  direct  the  mode  of  use,  the  court 
directs  that  the  plaintiff  shall  use  the  streets,  alleys  and  public 
ways  of  the  said  city  of  Middletown  for  its  telephone  lines  and 
system,  as  follows : 

First.  Said,  The  Middletown  Home  Telephone  Company,  is  hereby 
authorized  and  empowered  to  construct,  operate  and  maintain, 
within  the  city  of  Middletown,  a  telephone  exchange,  poles,  wires, 
conduits  and  all  necessary  appliances  and  devices  for  the  successful 
operation  and  maintenance  of  a  telephone  system,  and  for  that  pur- 
pose the  right  is  hereby  granted  to  said  company  to  dig  trenches 
and  lay  conduits  therein,  and  to  erect  poles  and  supports  upon 
which  to  place  wires  and  cables,  along  and  upon  the  streets,  alleys, 
public  grounds  and  public  ways  in  said  city  and  to  do  all  things 
necessary  to  be  done  to  enable  said  company  to  conduct,  maintain 
and  operate  a  telephone  exchange  and  system  in  said  city.  Said 
grant  and  privilege  is  given  upon  the  conditions  following,  to-wlt: 

1.  On  Main  street,  from  First  street  to  Ninth  street,  and  on  Broad 
street,  from  Third  street  to  Yankee  road,  all  lines  of  wires  of  said 
company  shall  be  conducted  along  said  streets  and  portions  thereof 
by  means  of  underground  conduits  or  subways,  and  no  poles  will 
be  permitted  or  allowed  thereon,  except  as  follows: 

(a)  On  Main  street,  between  Fifth  street  and  Ninth  street,  such  poles 
will  be  permitted  as  may  be  necessary  for  distribution  purposes; 
that  is,  such  poles  as  may  be  necessary  for  the  purpose  of  connecting 
said  main  wires  in  conduits  with  the  patrons  or  subscribers  of  said 
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company  as  the  same  may  be  located  in  buildings  along  said  streets; 
and  provided,  further,  that  wherever  possible  said  distribution  poles 
shall  be  placed  in  alleys,  or  arrangements  made  to  use  poles  already 
In  use,  if  possible,  so  as  to  incommode  the  public  as  little  as  possible 
in  the  erection  of  said  poles.  All  distribution  poles  permitted  above 
shall  be,  when  erected,  not  less  than  thirty-five  feet  high. 

(Z>)  No  poles  for  any  purpose  whatever  shall  be  erected  on  Third 
street,  between  the  C,  C,  C.  ft  St.  L.  Ry.  and  the  Great  Miami 
River,  except  where  said  Third  street  crosses  the  Miami  and  Erie 
canal  one  pole  with  necessary  guys  or  stays  shall  be  placed  at  the 
northwest  corner  of  said  intersection  of  said  canal  and  said  Third 
street,  for  the  purpose  of  carrying  the  wires  across  said  water-way. 
No  conduits  shall  be  constructed  or  excavation  made  in  the  con- 
struction and  maintenance  of  said  telephone  system  on  Third  street 
between  the  points  aforesaid,  except  as  above  provided,  and  with 
the  further  exception  that  conduits  may  be  constructed  and  main- 
tained under  the  surface  of  said  street  between  said  the  Miami 
ft'  Erie  canal  and  the  Great  Miami  river. 

2.  On  all  other  portions  of  said  city's  streets,  alleys  and  other  public 
grounds  and  public  ways  other  than  those  mentioned,  poles  may  be 
erected  and  wires  and  cables  strung  for  the  purpose  of  said  telephone 
system,  subject  to  existing  rights  of  abutting  property  owners. 

3.  All  conduits  shall  be. composed  of  the  usual  material  employed 
for  said  work,  and  shall  be  laid  under  the  surface  of  the  streets, 
and  the  manholes  shall  be  composed  of  such  material,  and  the  covers 
for  said  manholes  shall  be  of  such  material  as  the  Board  of  Public 
Service  of  the  City  of  Middletown  may  reasonably  direct. 

4.  The  digging  of  trenches,  filling  the  same,  replacing  the  surface 
of  the  street  or  sidewalk,  setting  the  poles,  posts  and  other  fixtures 
and  appliances,  shall  be  done  under  the  dirction  of  the  city  civil 
engineer  of  said  city,  or  other  person  designated  by  the  governing 
body  of  said  city  of  Middletown,  and  shall  be  done  so  as  to  not 
interfere  with  the  flow  of  water  in  any  streets  or  gutters,  and  so 
as  to  not  interfere  unnecessarily  or  unreasonably  with  the  passing 
of  persons,  teams  or  vehicles  upon  the  public  ways  of  said  city, 
and  so  as  to  not  injure  or  interfere  with  the  conduits,  sewers,  gas 
or  water  pipes,  or  other  public  utilities  that  may  be  in  said  streets, 
alleys,  lanes  aid  public  grounds  in  said  city  at  the  time  said  work 
is  done. 

5  When  any  excavation  shall  be  made  in  any  street,  alley  or  other 
public  way.  the  surface  of  the  same  shall  be  restored  in  as  good  con- 
dition as  the  same  was  before  any  excavation  was  made  therein. 
On  all  graveled  streets,  the  gravel  for  the  top  surface  shall  be  new 
and  clean  thoroughly  packed  and  rammed  so  as  to  make  the  surface 
0?  theT^ee?  IHood  Ld  safe  and  free  from  ,^oles  <>j  obstrucU^^^^^ 
as  the  same  was  prior  to  making  any  excavation  therein.  On  all 
s^reete  Sanently  paved  with  asphalt,  brick  or  other  permanent 
mStrialX  paveLSt  shall  be  restored  under  the  supervision  and 
J^  ttl  aXfactlon  of  the  board  of  public  service,  and  under  such 
r^sonablf  ^^^^  as  the  said  board  shall  adopt,  or 

j^easonaoie  ruies  au        e  making   of   excavations   into   and   re- 

SS^tnl^KlaiS^iJ?  pl^veSlnron  pived  streets.    All  such  restora- 
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tion  of  streets  shall  be  done  promptly  and  without  delay    by  com- 
petent persona. 

6.  If  said  company.  Its  successors  or  assigns,  shall  fail  or  neglect 
to  restore  the  surface  of  any'  street  In  a  good  and  workmanlike 
manner  to  the  satisfaction  of  the  board  of  public  service  within 
ten  (10)  days  after  being  notified  by  the  board  of  public  service  so 
to  do  notice  of  which  shall  be  sufficient  if  left  at  the  office  or  ex- 
change of  said  telephone  system,  the  board  of  public  service  may 
cause  such  work  to  be  done  and  the  cost  thereof  shall  be  charged 
against  said  telephone  company,  its  successors  or  assigns,  and  paid 
by  said  company  Into  the  city  treasury. 

7.  The  poles  shall  be  straight,  smoothly  dressed  and  the  tops 
thereof  not  less  than  thirty  feet  above  the  surface  of  the  ground 
when  erected.  The  said  poles  shall  be  painted  and  kept  painted 
to  the  satisfaction  of  the  board  of  public  service.  They  shall  be 
erected  as  nearly  as  possible  at  the  curb  line  of  the  street,  just 
inside  of  the  curb  thereof,  and  so  as  not  to  interfere  with  the 
ordinary  use  of  any  street  and  alley,  and  so  as  not  to  Interfere 
with  the  ingress  or  egress  of  any  private  property,  fronting  or  abut- 
ting on  said  street  or  alley,  and  shall  be  so  erected  as  not  to  injure 
or  destroy  any  trees  standing  or  growing  in  the  line  of  any  street 
or  alley. 

8.  The  pavement  or  sidewalk  and  all  curbs  cut  into  or  destroyed 
for  the  purpose  of  erecting  any  pole,  shall  be  restored  to  as  good 
condition  as  the  same  was  prior  to  cutting  into  same,  promptly  and 
without  delay,  and  to  the  full  and  complete  satisfaction  of  the  board 
of  public  service;  and  if  said  company  fails  to  do  so  within  ten  days 
after  making  such  excavation,  the  board  of  public  service  may  im- 
mediately cause  the  same  to  be  done  at  the  expense  of  said  com- 
pany. 

9.  During  the  work  of  constructing  and  installing  said  telephone 
system  of  said  The  Middletown  Home  Telephone  Company  in  the 
city  of  Middletown,  said  board  may  employ  an  inspector  for  each 
gang  of  workmen  employed  in  constructing  said  telephone  system, 
and  said  The  Middletown  Home  Telephone  Company  shall  pay  the 
costs  and  expenses  of  such  inspector  or  inspectors;  and  on  the  first 
day  of  each  month  shall  pay  into  the  treasury  an  amount  sufficient 
to  pay  the  wages  or  compensation  of  said  inspectors,  at  the  rate  not 
exceeding  |3  per  day  for  each  inspector  so  employed.  The  services 
of  the  city  civil  engineer  of  said  city  of  Middletown,  having  super- 
vision over  the  construction  of  said  telephone  system,  or  in  case 
said  city  has  no  such  officer,  the  services  of  such  other  competent 
engineer  as  said  city  may  select  from  the  time  said  work  of  con- 
struction is  begun  until  the  completion  thereof,  shall  be  paid  for 
by  said  The  Middletown  Home  Telephone  Company  in  like  manner. 

10.  The  said  company,  its  successors  or  assigns,  shall  before  en- 
tering upon  its  use  and  occupancy  of  the  streets,  alleys  and  public 
ways,  and  before  excavating  any  street,  alley  or  public  way,  deposit 
with  the  treasurer  of  the  city  of  Middletown  the  sum  of  two 
thousand  dollars  (|2,000),  and  shall  during  the  time  said  plant  and 
system  is  being  constructed,  maintain  and  deposit  to  the  full  amount 
of  two  thousand  dollars  ($2,000)  to  guarantee  the  faithful  performance 
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on  the  part  of  said  company,  of  all  provisions  of  this  ordinance  re- 
lating to  the  restoration  of  the  surface  of  the  streets,  alley  3  and 
public  ways  of  the  city,  and  the  payment  of  all  costs  and  expenses 
of  restoring  the  surface  of  streets,  alleys  or  public  ways,  and  the 
payment  of  all  costs  and  expenses  of  engineer  and  inspectors  em- 
ployed to  inspect  said  construction.  After  said  system  has  been  fully 
completed  and  in  operation,  and  all  streets  have  been  fully  restored, 
and  all  sidewalks  replaced  to  the  satisfaction  of  the  board  of  public 
senrice  as  hereinbefore  stated,  the  said  company  may  secure  and 
have  returned  to  it  said  deposit  so  made,  less  any  sum  that  may 
have  been  paid  out  by  said  city  for  work  done  or  materials  furnished 
for  which  said  company  should  have  paid  under  the  provisions 
hereof.  In  addition  to  the  deposit  of  two  thousand  dollars  ($2,000) 
in  money  above  provided  for,  said  telephone  company  shall  before 
entering  upon  the  construction  of  its  system,  give  bond  or  under- 
taking to  the  city  of  Middletown  in  the  sum  of  five  thousand  dol- 
lars ($5,000),  with  sureties  to  the  satisfaction  of  the  proper  authori- 
ties of  said  city,  conditioned  that  the  said  company  shall  faithfully 
and  promptly  comply  with  each  and  every  provision  of  this  decree 
on  its  part  to  be  kept  and  performed,  and  conditioned  further  that 
the  said  company  shall  at  all  times  save  the  city  of  Middletown  free 
and  harmless  from  any  claim  or  claims  for  damages  on  account  of  in- 
Jury  to  person  or  property  arising  out  of  the  construction,  operation  or 
maintenance  of  said  telephone  system.  Said  undertaking  to  be  renewed 
from  time  to  time  as  said  city  may  require  and  to  continue  in  force 
for  as  long  as  said  telephone  system  exists. 

11.  The  rights  and  privileges  herein  granted  shall  be  in  The  Mid- 
dletown Home  Telephone  Company,  its  successors  or  assigns,  and 
the  obligations  shall  extend  to  and  be  binding  upon  its  successors 
and  assigns,  and  the  authority  and  control,  supervision  and  power 
hereby  given  to  the  board  of  public  service,  city  council  or  any  other 
officer  of  the  city  of  Middletown,  shall  extend  likewise  to  any  like 
board  or  officer  who  may  succeed  in  the  future  by  legislative  enact- 
ment, or  otherwise,  to  the  rights,  powers  and  prerogative  of  any 
board  or  officer  named  herein. 

12.  All  the  rights  of  said  telephone  company  under  this  ordinance 
are  to  be  held  subject  to  the  police  regulations  that  are  made  or 
may  be  made  by  the  city  of  Middletown,  and  said  telephone  system 
shall  be  installed,  erected,  maintained  and  operated  strictly  in  conform- 
ity to  all  the  laws  of  the  state  of  Ohio,  and  to  all  the  ordinances  of 
said  city  relating  thereto,  which  are  now  in  force,  or  may  hereafter 
be  passed;  but  the  same  shall  not  unreasonably  impair  or  be  de- 
structive of  the  rights  herein  granted. 

13.  Said  telephone  company  shall  furnish  the  patrons  In  Middle- 
town,  Ohio,  copper  metallic  circuits  in  all  cases  to  connect  its  sub- 
scribers in  Middletown  with  its  exchange  or  central  office  in  said 
city. 

14.  If  at  any  time  in  the  future,  and  during  the  continuance  of 
the  operation  of  the  said  telephone  system,  an  effort  be  made  to  re- 
move all  telephone  poles  and  wires  from  any  street,  alley,  public 
way  or  other  public  grounds  of  said  city,  and  the  consent  of  any 
other  company  or  companies  operating  a  telephone  system  in  said 
city    is  obtained,   said    The   Middletown   Home   Telephone   Company, 
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its  successors  or  assigns,  shall  not  have  the  power  to  hinder  or 
defeat  said  purpose;  but  shall  unite  with  such  other  company  or 
companies  in  said  removal  of  poles  and  wires,  and  replacing  same  in 
conduits  or  subways  or  in  any  other  approved  manner,  upon  such 
terms  and  conditions  as  said  companies  may  agree  upon;  or  in  case 
of  their  failure  to  agree,  then  upon  such  terms  and  conditions  as 
may  be  prescribed  by  the  board  of  public  service,  or  other  govern- 
ing body  of  said  city  of  Middletown. 

15.  It  is  further  ordered,  adjudged  and  decreed,  the  parties  hereto 
consenting,  that  the  rights  herein  granted  shall  continue  from  the 
filing  of  this  decree  for  and  during  the  period  of  twenty-five  (25) 
years,  and  in  case  legal  proceedings  are  prosecuted  against  the 
plaintiff  so  as  to  interrupt  the  work  of  construction  of  its  telephone 
system,  the  time  during  which  such  work  of  construction  is  inters 
rupted,  shall  not  be  included  in  said  twenty-five  (25)  years. 

16.  It  is  further  ordered,  adjudged  and  decreed,  the  parties  hereto 
consenting,  that  the  underground  construction  and  setting  of  poles 
in  the  streets,  alleys  and  other  public  ways  of  the  city  of  Middle- 
town,  Ohio,  shall  be  commenced  not  later  than  April  1,  1905.  and  the 
same  shall  be  iully  completed  within  eight  (8)  months  thereafter, 
unless  prevented  by  litigation  or  other  unavoidable  casualties,  and  in 
that  case  such  delay  shall  be  allowed  as  an  extension  of  the  limits 
of  time  herein  stated. 

17.  Jurisdiction  of  this  matter  shall  be  retained  by  this  court  until 
such  system  is  in  operation,  and  this  decree  is  subject  to  further 
modification  by  the  court  not  destructive  of  the  rights  herein 
granted. 

Bosler  &  Emanuel,  for  plaintiff. 

Benj.  Harwitz,  Solicitor  for  City  of  Middletown,  and  Walter 
A.  Harlan,  for  City  of  Middletown. 


PARTITION  PEES. 

[Common  Pleas  Court  of  Franklin  County.] 

I.  C.  Edwahds  v.  S.  a.  Whims  et  al. 

Decided,  September  30,  1904. 

Partition — Fees  to  Plaintiff's  Counsel — Where  Cause  is  Amicably  Ad- 
justed— After  Filing  of  Suit  Oood  Faith  in  Bringing  the  Suit 
will  he  Presumed — Services  hy  Counsel  for  Defendants — Must  he 
Distinguished  from  those  of  a  Volunteer, 

1.  In  a  partition  case  the  right  of  attorneys  to  receive  fees  to  be 
taxed  as  costs  therein  is  not  dependent  on  final  partition  being 
effected  in  court.     Where  the  parties  were  unable  to  agree  and 
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suit  brought,  answer  filed,  issues  of  advancemeiits,  etc.,  made, 
and  the  case  finally  adjusted  before  hearing  by  amicable  par- 
tition deeds,  it  is  neyertheless  the  right  of  counsel  to  have  taxed 
as  costs  in  their  favor  the  reasonable  value  of  their  services 
rendered  for  the  common  benefit,  in  the  furtherance  of  the  par- 
tition. 

2.  Courts  are  bound  'to  treat  actions  therein  as  having  been  filed  in 

absolute  good  faith  for  the  purposes  and  objects  stated  in  the 
pleadings.  Hence,  testimony  of  plaintift  that  a  partition  action 
was  filed  for  the  purpose  of  forcing  settlement  of  questions 
with  other  co-tenants,  and  that  it  was  understood  that  the  case 
was  to  lie  dormant  for  awhile  and  later  on  be  withdrawn,  but 
never  to  reach  a  hearing  or  final  determination,  will  not  be 
received  to  defeat  the  right  of  the  court  to  apportion  costs 
therein. 

3.  It  is  not  sufliclent  to  authorize  the  allowance  of  a  partition  fee 

to  a  defendant's  counsel  that  his  services  were  for  the  com- 
mon benefit  of  all  the  parties.  To  prevent  abuse  it  should  be 
made  to  appear  to  the  court  further  that  such  services  were  in 
good  faith  and  reason  necessary,  in  addition  to  the  services  of 
plaintiff's  counsel;  or  such  other  facts  or  acts  of  the  parties 
shown  as  would  clearly  distinguish  the  services  from  those  of 
a  mere  volunteer. 

Dillon,  J. 

This  case  comes  before  the  court  upon  a  motion  of  the  plaint- 
iff, who,  by  new  counsel,  asks  the  court  to  retax  the  costs  here- 
tofore allowed  his  former  attorney  in  this  case,  and  the  fees 
also  allowed  to  the  attorneys  for  the  defendants  herein.  The 
action  was  in  partition ;  all  the  parties  had  filed  their  pleadings 
and  in  addition  to  the  ordinary  allegations  as  to  title,  questions 
of  various  kinds  were  raised  as  to  indebtedness  due  the  common 
estate  and  also  as  to  advancements  made  to  some  of  the  heirs 
and  judgment  liens,  etc.  When  the  ease  had  been  finally  reached 
for  trial  the  parties  met  and  agreed  upon  a  basis  of  settlement, 
adjusted  their  differences  and  also  agreed  upon  the  division  of 
the  lands  and  exchanged  quit-claim  deeds  accordingly;  imme- 
diately after  this  meeting  and  before  the  parties  had  actually 
made  any  quit-claim  deeds,  an  order  was  entered  by  this  court 
decreeing  a  partition  and  appointing  commissioners,  unless  the 
parties  themselves  within  a  reasonable  time  should  effect  an 
amicable  partition.    At  the  same  time  a  fee  of  three  hundred 
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and  fifty  dollars  was  allowed  counsel  for  plaintiff,  and  a  fee 
of  one  hundred  and  fifty  dollars  to  each  of  counsel  for  two  of 
the  defendants. 

The  first  reason  advanced  by  the  plaintiff  for  setting  aside 
'the  order  allowing  fees  in  this  case  is  that,  before  the  suit,  he 
expressly  stated  to  his  counsel  that  there  would  be  no  final  par- 
tition  in  the  court,  but  that  the  case  should  be  filed  for  the 
purpose  of  forcing  the  other  co-tenants  to  adjust  the  differences 
between  them  and  bring  the  matter  of  the  settlement  of  the 
estate  to  a  focus;  that  after  the  case  should  have  remained  in 
court  for  several  years,  if  necessary,  and  having  accomplished 
this  ultimate  object,  the  cause  should  be  dismissed  or  with- 
drawn, but  that  under  no  circumstances  was  there  to  be  any 
final  decree  of  this  court  or  partition  made  therein.  I  am  clear- 
ly of  opinion — ^and  I  hardly  think  it  necessary  to  state  the 
reasons  therefor — ^that  courts  must  disregard  tMs  testimony  for 
the  purpose  for  which  it  is  offered  here.  It  is  most  essential  to 
the  integrity,  the  dignity,  as  well  as  the  good  policy,  of  courts 
to  treat  every  case  filed  therein  as  having  been  so  filed  in  good 
faith  and  for  the  purposes  and  objects  stated  in  the  pleadings. 
I  think  the  mere  statement  of  the  rule  carries  with  it  without 
further  argument  its  own  soundness. 

Another  point  raised  by  counsel  herein  is  that  in  view  of  the 
fact  that  no  final  order  of  partition  was  ever  made  in  this  court, 
and  that  the  parties  ultimately  agreed  among  themselves  and 
exchanged  partition  deeds  for  this  property,  the  court  is  with- 
out authority  or  jurisdiction  to  award  fees  to  counsel. 

The  right  of  the  court  to  award  counsel  fees  in  cases  where 
they  are  rendered  for  the  common  benefit  of  all  who  are  in- 
terested in  a  common  fund  is  not  in  question  and  need  not  here 
be  determined.    It  is  provided  by  Section  5778  as  follows : 

**The  court,  having  regard  to  the  interest  of  the  parties,  and 
the  benefit  each  may  desire  from  a  partition,  and  according  to 
equity,  shall  tax  the  costs  and  expenses  which  accrue  in  the 
action,  including  reasonable  counsel  fees,  which  shall  be  paid 
to  plaintiff's  counsel,  unless  the  court  award  some  part  thereof 
to  other  counsel  for  service  in  the  case  for  the  common  benefit 
of  all  the  parties ;  and  execution  may  issue  therefor  as  in  other 
cases.'' 
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It  only  remains,  therefore,  to  determine  whether  or  not  under 
and  by  virtue  of  the  foregoing  section  counsel's  point  is  well 
taken.  The  reason  for  the  allowance  of  such  a  fee  to  counsel 
is,  of  course,  most  apparent,  to-wit,  that  although  acting  for  one 
tenant  in  common  he  has  performed  a  benefit  which  is  jiist  as 
valuable  and  of  as  much  service  to  every  other  tenant  in  com- 
mon as  to  his  own  client,  and  therefore  his  own  client  should 
not  be  put  to  the  burden  of  paying  any  more  than  his  propor- 
tionate share  of  such  services.  The  essence  of  the  jurisdiction 
of  the  court  in  such  cases  lies  in  the  fact  that  the  parties  have 
not  made  a  partition,  and,  of  course,  the  partition  in  court  pre- 
supposes from  its  very  nature  that  they  have  been  theretofore 
unable  to  agree. 

The  opening  section  of  the  partition  act  (Section  5754,  Re- 
vised Statutes  of  Ohio)  provides  that  tenants  in  common  may 
be  '* compelled  to  make  or  suffer  partition."  If,  therefore,  by 
the  medium  of  an  action  in  partition  the  parties  are  brought  to 
a  point  where  before  the  final  decree  is  entered  they  amicably 
agree  upon  a  partition,  it  follows  that  the  particular  tenant  in 
common  who  inaugurated  the  suit  should  not  be  compelled  to 
bear  the  burden  of  the  expenses  which  in  good  faith  have  been 
made  in  court  up  to  that  time.  It  not  infrequently  happens 
that  a  partition  suit  may  remain  in  court  for  a  great  length  of 
time,  surveyors  may  have  been  appointed  and  even  divisions  al- 
ready made  and  set  aside  and  new  partition  ordered,  and  then 
the  parties  will  utimately  agree  upon  the  division;  it  would  be 
highly  inequitable  and  contrary  to  the  spirit  of  the  statute  in 
such  cases  to  place  all  the  costs  of  such  attempt  at  partition  in 
court  upon  the  plaintiff. 

It  is  my  opinion,  therefore,  that  in  such  case  as  is  presented 
here,  it  was  the  duty  of  the  court  to  make  an  allowance  of  fees 
commensurate  with  the  services  actually  rendered  for  the  com- 
mon benefit  up  to  the  time  amicable  partition  was  actually  made. 

In  this  case  the  question  also  arises  as  to  whether  or  not  the 
court  was  justified  in  allowing  fees  to  counsel  for  the  defend- 
ants. The  allowance  to  these  counsel  is  questioned  here,  and  I 
think  it  my  duty  to  observe  that  in  this  case  the  services  of 
counsel  for  the  defendants  were  manifestly  most  necessary  and 
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conduced  most  materially  to  the  amicable  partition  which  fol- 
lowed. 

A  great  many  questions  had  been  raised  in  regard  to  judg- 
ments between  the  parties,  questions  of  advancements  and 
amounts  due  the  estate.  One  of  the  parties  lived  in  a  distant 
state  and  there  were  many  meetings;  it  seems  that  a  partition 
in  court  would  have  been  almost  impossible  unless  these  ques- 
tions should  have  been  all  determined  and  settled  by  the  court. 
I  do  not,  therefore,  consider  it  a  case  where  the  defendants' 
counsel  have  volunteered  their  services.  In  such  last  named 
case  I  am  clearly  of  the  opinion  that  no  fee  ought  ever  to  be 
allowed,  even  though  they  might  by  such  voluntary  work  ren- 
der considerable  service  in  the  case  for  the  common  benefit  of 
all  the  parties.  If  we  should  follow  this  wording  of  the  statute 
literally  it  would  lead  to  great  abuse  to  permit  counsel  for 
the  defendant  to  come  in  and  assist  or  render  services  for  the 
common  benefit  and  then  claim  a  right  to  share  in  allowance.  It 
is  contemplated  that  the  services  in  these  cases  shall  be  all  ren- 
dered by  the  counsel  for  plaintiflf  and  in  the  ordinary  circum- 
stances he  is  fully  qualified  to  render  the  entire  service.  Any 
allowance  of  fees  to  defendants'  counsel  in  such  cases  not  only 
tends  to  reduce  the  legitimate  fee  of  the  attorney  for  the  plaint- 
iff, but  also  would  have  a  tendency  to  increase  the  total  amount 
of  fees  allowed  and  thereby  increase  the  burden  upon  the  parties. 
I  think  the  services  rendered  in  this  case  were  in  good  faith  and 
reasonably  necessary  to  haVe  been  rendered,  in  addition  to  those 
services  rendered  by  the  plaintiff's  counsel. 

The  motion  to  retax  the  costs  is  overruled. 

J.  y.  Lee,  for  plaintiff. 

James  M.  Butler,  for  defendant. 
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QUESTIONS  UNDER.  THE  BRANNOCK  LAW. 

[Common  Pleas  Court  of  Lucas  County.] 

In  re  Petition  for  Special.  Election  in  Toledo. 

Decided,  August  10,  1904. 

Liquor  LaiDS — Actual  Streets  and  Actual  Manufacturing  or  Mercantile 
Business  Onlu — To  he  Considered  in  Ascertaining  Frontage — Pe- 
titioners Must  he  Electors,  When — Names-  of,  may  he  Withdrawn 
or  Added  to  Petition,  When — Time  Within  which  Order  may  he 
Made, 

1.  In  determining  street  frontage  under  the  provisions  of  the  Bran- 

nock  Law,  only  actual  as  distinguished  from  mere  "paper"  streets 
are  to  be  considered;  and  a  street  that  Is  used  for  substantially 
its  whole  length,  together  with  the  abutting  property,  by  a  private 
corporation  as  a  lumber  yard,  is  not  a  street  within  the  meaning 
of  the  law. 

2.  Frontage  Is  not  occupied  by  or  devoted  to  manufacturing  or  mer- 

cantile business,  when  it  is  not  at  present  in  use  beyond  being 
enclosed  with  a  high  board  fence  with  buildings  150  feet  back 
from  the  street,  nor  where  there  13  a  small  space  upon  the  street 
occupied  by  an  abandoned  building. 

3.  The  name  of  an  elector  who  removes  from  the  district  before  an 

order  is  made  upon  the  petition  by  the  mayor  or  Judge  can  not  be 
counted. 

4.  Names  may  be  withdrawn  from  the  petition  or  added  to  it  by  the 

filing  of  a  duplicate  petition  at  any  time  before  the  order  thereon 
is  made. 

5.  The  limitation  contained  in  the  law  as  to  the  time  within  which 

an  election  shall  be  ordered  is.  directory  only,  the  time  of  the 
filing  of  the  petition  being  unimportant,  except  where  elections 
are  asked  In  different  districts  containing  common  territory. 

Morris^  J. 

On  July  31,  1904,  a  petition  was  filed  with  me  as  a  judge  of 
the  court  of  common  pleas  of  this  county,  asking  me  to  order 
an  election  under  the  provisions  of  the  Brannock  Local  Option 
Law  (so-called),  97  0.  L.,  87.  It  is  conceded  that  the  original 
petition  consisting  of  56  sheets,  each  having  a  printed  head,  iden- 
tical in  terms  and  describing  the  same  district,  contained  490 
signatures,  and  that  at  least  920  votes  were  cast  in  the  district 
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at  the  last  general  election.  On  receiving  the  petition  I  an- 
nounced through  the  press  that  I  should  hold  the  petition  until 
August  8,  1904,  before  determining  the  question  as  to  ordering 
an  election.  In  the  meantime  all  parties  interested  have,  been 
given  reasonable  access  to  the  petition,  through  copies  furnished 
or  actual  inspection,  and  a  full  hearing  has  been  given  to  per- 
sons desiring  to  be  heard  in  support  of  or  in  opposition  to  the 
ordering  of  an  election  as  asked.  Although  not  partaking  of 
the  character  of  a  formal  hearing,  the  questions  presented  here 
have  been  so  fully  discussed  and.  are  of  such  interest  and  im- 
portance to  a  proper  understanding  of  the  law  in  question  and 
the  involved  rights  "of  the  citizens  that  a  fuller  statement  of 
my  conclusions  may  be  proper  than  would  be  justified  in  a 
matter  of  less  importance. 

In  the  first  place  it  is  claimed  that  the  district  described  in 
the  petition  is  not  a  ** residence  district,"  as  defined  by  Section 
4  of  the  act,  because  it  embraces  parts  of  two  streets,  on  each 
of  which  it  is  claimed  more  than  55  per  cent,  of  the  foot  front- 
age on  both  sides  of  such  streets,  extending  along  said  streets 
the  distance  of  500  feet,  is  used  for  manufacturing,  mercantile 
or  business  purposes,  not  including  saloons.  The  first  street  re- 
ferred to  is  Hillsdale  avenue.  This  street  for  substantially  its 
whole  extent  that  is  available,  and  the  abutting  territory,  is 
actually  used  by  the  Milburn  Wagon  Co.  as  a  lumber  yard.  An 
examination  of  the  premises  in  question  satisfies  me  that  the 
only  sense  in  which  it  can  be  considered  a  street  is  that  it  was 
originally  platted  as  such.  In  fact  it  appears  that  an  applica- 
tion for  its  vacation  made  by  the  Milburn  Wagon  Co.,  who  owns 
the  property  abutting  upon  it  and  to  whom  it  will  revert  if 
vacated,  is  now  pending  before  the  council.  If  this  is  done  all 
evidence  that  it  is  intended  for  the  use  of  the  public  will  be 
removed.  The  street  frontage  referred  to  in  the  Brannock  Law 
is  manifestly  a  frontage  upan  an  actual  street:  not  a  paper 
street  that  can  be  found  only  upon  the  map,  but  what  is  set 
apart  and  used  by  the  public  for  street  purposes.  It  is  well 
settled,  as  stated  by  Elliott  in  his  work  on  Roads  and  Streets, 
Section  16,  that  **it  is  the  purpose  for  which  it  (a  street)  was 
laid  out,  and  the  use  made  of  it,  that  determines  its  character." 
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The  second  street  claimed  to  destroy  the  territory  described 
as  a  residence  district  is  Post  street,  which  is  abutted  on  the 
north  side  by  the  buildings  and  works  and  yards  of  the  Baker 
Foundry  Co.,  for  the  distance  of  440  feet  and  on  the  opposite 
side  for  the  distance  of  277  feet  by  property  belonging  to  the 
McBeth-Evans  Glass  Co.  The  Baker  Foundry  Co.'s  frontage 
is  clearly  manufacturing  property  as  contemplated  by  the  act 
in  question,  and  if  the  opposite  abiitting  frontage  to  the  extent 
of  255  feet  is  also  manufacturing,  mercantile  or  business  prop- 
erty, this  petition  should  be  refused,  because  in  that  event  the 
petition  does  not  describe  a  ** residence  district."  From  the 
evidence  introduced  and  a  personal  inspection  of  the  premises 
of  the  McBeth-Evans  Glass  Co.,  I  am  satisfied  the  claim  made 
is  not  sustained  by  the  facts.  The  glass  company  owns  a  tract 
of  ground  containing  about  four  and  one-half  acres,  irregular 
in  shape,  with  its  buildings,  factory  and  power  plant  occupy- 
ing about  one  acre  of  ground  in  the  centre  of  the  tract.  The 
entire  tract,  except  a  small  frontage  on  Post  street  occupied  by 
a  residence  and  cooper  shop  is  enclosed  by  a  board  fence  ten 
feet  high  surmounted  by  barbed  wire  to  prevent  access  to 
their  plant  except  through  gates  placed  at  the  comer  of  Dela- 
ware avenue  and  Westlake  street.  The  enclosed  part  of  their 
frontage  on  Post  street  is  240  feet  long  and  for  a  depth  of 
about  150  feet  to  the  line  of  the  company's  buildings  and  much 
more  than  the  ordinary  depth  of  lots  in  that  neighborhood,  is 
unoccupied  and  grown  up  with  weeds.  In  one  corner  against 
the  fence  is  an  open  shed  belonging  to  the  man  who  owns  the 
cooper  shop,  and  since  he  ceased  to  use  them  more  than  a  year 
ago,  these  sheds  have  been  at  times  and  now  are  to  some  extent 
used  by  the  company  for  the  storage  of  goods.  About  100  feet 
from  the  fence  is  a  hydrant  of  the  city  waterworks  with  a  reel 
of  hose  attached  within  an  iron  building  about  four  feet  square 
and  seven  feet  high.  In  line  with  this  building  is  an  iron  build- 
ing about  ten  feet  square  in  which  the  meters  of  the  gas  com- 
pany which  supply  the  glass  company  with  gas,  are  kept  safe 
in  case  of  fire,  under  lock  and  key  and  can  be  opened  only  by 
those  authorized  to  read  the  meters.  Except  as  stated,  this 
large  tract  of  ground  lying  behween  the  buildings  of  the  com- 
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pany  and  Pos^  street  and  containing  36,000  square  feet  of 
land,  is  unoccupied  and  devoted  to  no  immediate  use.  I  do 
not  think  it  can  be  said  with  any  regard  for  the  ordinary  use 
of  words,  that  this  240  feet  of  frontage  enclosed  by  this  fence, 
or  any  part  of  it,  is  ** occupied  for"  or  ** actually  devoted  to" 
manufacturing,  mercantile  or  business  purposes. 

But  even  if  it  were  so  held  the  contention  must  fail,  because 
the  cooper  shop,  so-called,  is  not  so  occupied  or  used.  As  before 
stated  this  ''cooper  shop"  stands  outside  the  company's  enclos- 
ure though  upon  its  land.  It  was  built  at  about  the  time  the 
factory  was  started  several  years  ago,  by  a  cooper  who  intended 
to  supply  barrels  for  the  glass  company.  He  still  owns  the 
building  and  is  at  liberty  to  remove  it  at  any  time.  More  than 
a  year  ago  the  company  quit  using  his  goods  and  he  gave  up  the 
business.  Since  that  time  the  building  has  not  been  occupied 
for  any  purpose  whatever.  This  shop  stands  on  37  feet  of  the 
Post  street  frontage,  and,  as  without  it,  there  are  but  240  feet 
which  it  is  claimed  is  devoted  to  manufactuaing  or  business  pur- 
poses, the  contention  or  the  claim  that  the  territory  described 
in  the  petition  is  not  a  ** residence  district"  can  not  be  sustained. 

The  only  remaining  question  is  whether  the  petition  now  be- 
fore me  is  signed  by  40  per  cent,  of  the  qualified  electors  of  the 
district.  Of  the  490  signatures  to  the  original  petition  three 
names  appear  twice  each,  one  petitioner  has  removed  from  the 
district  since  signing  and  before  the  petition  was  delivered  to 
me,  and  another  has  moved  from  the  district  since  it  was  deliv- 
ered. I  am  satisfied  that  none  but  actual  electors  at  the  time 
the  election  is  ordered  can  be  counted.  There  remain  therefore, 
but  485  electors  to  the  original  petition,  and  as  the  total  vote 
at  the  last  election  was  920,  and  40  per  cent,  of  this  is  368, 
the  election  must  be  ordered  unless  the  activity  of  interested 
parties  in  securing  withdrawals  is  to  be  rewarded  by  having 
the  withdrawals  allowed  and  the  like  zeal  of  others  in  securing 
more  petitioners  since  the  original  petition  was  filed,  is  to  be 
held  for  naught. 

On  the  subject  of  withdrawals  from  the  petition  I  will  say 
that  since  the  presentation  to  me  of  the  original  petition  of 
485  electors,  130  have  signified  to  me  in  writing  their  desire 
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that  they  be  not  counted  as  favoring  an  election  and  asking  that 
their  names  be  stricken  from  the  petition,  and  up  to  this  tme 
five  of  these  dissenters  have  asked  that  their  withdrawals  be 
not  counted  and  that  they  be  considered  as  still  petitioning  for 
an  election.  So  that  there  remain  125  of  the  original  485  signers 
who  desire  to  be  not  counted,  which  leaves  but  360  petitioners 
if  withdrawals  are  allowed.  Although  the  propriety  of  ad- 
mitting withdrawal,  in  view  of  the  purpose  of  the  act  and  the 
peculiar  powers  granted  to  the  judge  or  mayor,  to  whom  the 
petition  is  required  to  be  presented  before  an  election  can  be 
ordered,  may  fairly  be  questioned,  in  my  judgment,  pending  a 
.  determination  of  the  question  in  his  own  mind  as  to  whether 
the  necessary  number  of  electors  have  asked  for  an  election,  and 
at  any  time  before  the  order  is  made,  it  is  not  only  fair  to  all 
parties  concerned,  but  it  is  also  in  line  with  the  spirit  and 
purpose  of  the  law  to  permit  electors  to  withdraw  their  petition 
individually  or  collectively. 

I  know  of  no  case  in  which  this  question  has  been  passed, 
upon  under  this  law,  and  the  case  of  Orinnell  v.  Adams,  34 
Ohio  St.,  44,  cited  by  counsel,  is  not  a  precedent  that  even  by 
analogy  supports  the  contention  that  withdrawals  are  improper. 
That  was  a  case  in  which  county  commissioners  had  taken  action 
on  a  petition  filed  by  citizens  as  required  by  law  in  the  matter 
of  laying  out  or  altering  a  county  road.  Having  appointed 
viewers  and  received  their  report,  certain  of  the  petitioners 
signed  a  remonstrance  against  the  improvement.  The  Supreme 
Court  held  that  under  these  circumstances  it  was  too  late  for 
the  petitioners  to  nullify  the  proceeding  which  had  been  begun 
on  their  application,  and  that  the  commissioner  could  proceed 
with  the  work.  .  There  are  a  number  of  cases  in  this  state,  on 
the  other  hand,  cited  by  counsel  who  have  presented  these  with- 
drawals, holding  that  where  street  and  road  improvements  have 
been  petitioned  for  or  franchises  assented  to  by  property  owners, 
and  final  action  has  not  been  taken  by  the  body  required  to  act 
on  the  same,  the  petitioner  may  withdraw  and  thus  defeat  the 
jurisdiction  of  the  body  first  addressed  to  make  the  improve- 
ment or  grant  the  franchise. 
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Since  the  act  (97  0.  L.,  87)  requires  that  an  election  be 
ordered  **  whenever  40  per  cent,  of  the  qualified  electors  of 
any  residence  district  of  any  municipal  corporation  shall  peti- 
tion the  mayor  of  such  municipal  corporation,  or  a  common  pleas 
judge  of  the  county  for  the  privilege  to  determine  by  ballot 
whether  the  sale  of  intoxicating  liquor  as  a  beverage  shall  be 
prohibited  within  the  limits  of  such  residence  district/'  and 
imposes  upon  the  mayor  or  judge  to  whom  the  petition  is  pre- 
sented, the  duty  of  determining  whether  40  per  cent,  of  the 
electors  are  so  petitioning,  by  fair  analogy  to  other  cases  in 
which  it  is  held  that  jurisdiction  may  be  defeated  by  the  peti- 
tioner's change  of  mind,  I  think  this  practice  permissible  under 
the  Brannock  Law  and  that  the  withdrawals  presented  at  this 
time  should  be  allowed.  This  being  done  there  remains  of  the 
original  petitioners  just  eight  signers  less  than  the  necessary 
40  per  cent,  and  the  application  therefore  must  be  denied  unless 
the  duplicate  petition  consisting  of  six  sheets  with  duplicate 
headings  and  containing  fifty-six  signatures,  filed  yesterday, 
August  9,  shall  be  counted  in  determining  the  question  as  to 
whether  an  election  should  be  ordered.  At  first  blush,  I  think 
it  must  appear  reasonable  that  if  electors  are  allowed  to  with- 
draw, other  qualified  electors  should  be  accorded  the  privilege 
of  joining  in  the  original  application.  Indeed,  I  find  nothing 
in  the  law  in  question  that  would  prevent  this,  and  I  see  no 
reason  why  citizens  of  a  given  district  may  not  fiJe  their  com- 
mon petition  at  such  times  and  with  such  number  of  names  as 
is  found  convenient,  and  whenever  the  officer  with  whom  such 
petition  or  petitions  are  so  filed,  finds  that  40  per  cent,  of  the 
electors  of  the  district  specified  are  asking  for  an  election,  it 
is  his  duty  to  order  it  no  matter  how  long  some  of  the  papers 
may  have  been  in  his  hands. 

The  limitation  as  to  time  within  which  the  election  shall  be 
ordered  upon  the  filing  of  the  petition,  being  directory  merely, 
as  held  in  Dayton  {Petition  for  Election,  In  re,  2  N.  P. — ^N.  S., 
245),  the  time  of  filing  the  petition  becomes  unimportant,  ex- 
cept where  elections  are  asked  in  different  districts  containing 
common  territory.    In  that  case,  the  first  petition,  single  or  in 
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duplicate,  signed  by  40  per  cent,  of  the  electors  of  a  given  dis- 
trict, will  be  entitled  to  have  the  election  ordered. 

The  proposition  that  duplicate  petitions  may  be  filed  where 
the  assent  of  a  number  of  citizens  is  necessary  to  give  juris- 
diction to  do  a  specific  thing,  is  supported  by  several  decisions 
in  improvement  cases.  For  instance,  under  a  statute  provid- 
ing that  **no  order  shall  be  made  for  the  improvement  or  re- 
pairs of  any  road,  street,  or  alley,  except  on  the  petition  of 
two-thirds  of  the  resident  owners  of  the  lots  of  land  through 
or  by  which  such  road,  street  or  alley,  or  part  thereof  to  be 
improved  or  repaired  shall  pass,*'  it  was  held  that  **it  is  not 
essential  that  all  signers  should  be  on  one  petition"  {Campbell 
V.  Park,  32  Ohio  St,  544). 

Again  Section  1,  64  0.  L.,  80,  empowers  county  commissioners 
to  construct  and  improve  roads;  and  Section  2  provides: 

**  Before  the  commissioners  of  any  county  shall  order  any 
improvement  mentioned  in  Section  1  of  this  act,  a  petition 
shall  be  presented  to  them  •  •  •  signed  by  a  majority  of 
the  landholders  resident  within  said  county,  whose  lands  will 
be  assessed  for  the  expense  of  the  same,"  etc. 

Under  this  act,  a  petition  in  duplicate  for  the  improvement 
of  a  public  road  was  presented  to  the  county  commissioners  of 
Logan  county.  The  duplicates  were  signed  by  different  peti- 
tioners, but  together  showed  the  requisite  number  of  petitioners 
to  be  resident  landholders,  whose  lands  were  reported  for  as- 
sessment to  pay  the  expense  of  the  improvement.  The  Supreme 
Court  held  that  the  omission  of  the  auditor  to  record  one  of  the 
duplicates  of  the  petition,  constitutes  no  ground  for  enjoining 
the  prosecution  of  the  work  {Braden  v.  Commissioners  of  Logan 
Co.,  31  Ohio  St.,  386). 

In  this  case,  therefore,  to  the  360  signers  of  the  original 
papers  filed  with  me,  July  31,  1904,  should  be  added  the  fifty- 
six  names  subscribed  to  the  duplicate  petition  filed  August  9, 
1904,  which  makes  a  total  of  416,  which  is  forty-eight  more  than 
the  number  required.  A  special  election  will  therefore  be  or- 
dered as  asked  in  the  petition. 

Walter  Brown,  for  the  brewery  interests. 

F.  M.  Dotson  and  George  F.  Wells,  contra. 
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AFFIDAVITS  CHARCINC  BIAS  OR  PREJUDICE. 

[Common  Pleas  Court  of  Sandusky  County.] 

The  State  op  Ohio  v.  S.  M.  Fronizer  et  al. 

Decided,  November  21,  1904. 

Contempt — In  the  Matter  of  Filing  of  Affidavits  of  Bias  or  Prejudice— 
Bia>8  or  Prejudice  Douhtful — Ground  for  Disqualification — Am- 
higuity  of  Statute  Cured,  How — Filing  of  an  Affidavit  of  Preju^ 
dice  in  a  Contempt  Proceedings-Constitutes  a  Separate  Contempt^ 
When — Perjury  may  te  Based  upon  a  False  Affidavit. 

1.  No  affidavit  of  bias  and  prejudice  is  authorized  in  cases  of  pro- 

ceedings in  contempt  of  court  either  by  Revised  Statutes,  Section 
550,  or  by  common  law.  It  is  a  well  settled  rule  that  that  court 
alone  in  which  a  contempt  is  committed  or  whose  order  or  au- 
thority is  defied  has  power  to  punish  it  or  to  entertain  proceedings 
to  that  end. 

2.  It  is  a  matter  of  doubt  whether  bias  and  prejudice  on  the  part 

of  the  trial  Judge  is  a  ground  of  disqualification  in  the  common 
pleas  court  under  our  statute. 

3.  Revised  Statutes,  Section  550,  does  not  in  express  terms  authorize 

an  affidavit  of  bias  and  prejudice  against  any  one  Judge  of  a 
district,  but  provides  for  the  disqualification  of  all  the  Judges 
of  the  district  and  for  the  securing  of  a  Judge  not  so  disquali- 
fied by  an  appeal  to  the  presiding  Judge  of  the  division.  If  this 
statute  does  not  apply,  then  the  common  law  rule  prevails  now 
in  Ohio  as  it  formerly  did. 

4.  Where  a  statute  is  ambiguous  in  its  terms,  common  pleas  courts 

have  the  power  to  supply  the  defects  by  rules  duly  promulgated 
and  brought  to  the  attention  of  the  members  of  the  bar. 

5.  Where  the  rule  of  court  requires  that  an  affidavit  of  bias  and  preju- 

dice shall  state  the  facts  upon  which  it  is  based  if  the  facts  stated 
are  false,  a  prosecution  for  perjury  may  be  based  on  the  affidavit 

6.  An  attorney  filing  an  affidavit  in  violation  of  a  rule  of  court  re- 

quiring that  the  facts  be  stated  upon  which  the  affidavit  is  based, 
and  in  a  proceeding  In  contempt  where  such  affidavit  is  not 
authorized  it  can  have  but  one  purpose  and  effect,  and  that  to 
interfere  with  the  administration  of  Justice  and  to  harass  and 
annoy  the  court.  The  filing  of  such  an  affidavit  in  a  contempt 
proceeding  by  a  person  charged  with  contempt  is  a  separate 
contempt  of  court,  and  the  preparation  and  procuring  such  an 
affidavit  to  be  filed  is  contempt  on  the  part  of  an  attorney,  for 
which  both  the  party  and  the  attorney  may  be  punished. 
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BUCKLAND,  J. 

In  the  matter  of  the  contempt  of  S.  M.  Fronizer  et  al. 

S.  M.  Fronizer  and  W.  S.  Bair  were  duly  summoned  by  the 
committee  appointed  by  this  court  to  examine  the  commission- 
ers'  report,  to  give  testimony  relative  to  the  official  transactions 
of  the  commissioners  as  provided  by  R.  S.,  Section  917.  Upon 
refusal  to  answer  certain  questions  these  witnesses  were  cited 
to  appear  before  this  court  to  show  cause  why  they  should  not 
be  punished  for  contempt.  Thereupon,  affidavits  of  bias  and 
prejudice. were  filed  by  Fronizer  and  Bair  in  the  contempt  pro- 
ceedings. 

The  affidavits  are  in  the  language  of  R.  S.,  Section  550.  No 
facts   showing  bias  or  prejudice  are  alleged. 

The  matter  of  affidavits  of  bias  and  prejudice  has  been  a 
source  of  much  controversy  and  of  many  contradictory  deci- 
sions. Our  statute,  R.  S.,  Section  550,  has  been  several  times 
amended  and  is  now  in  a  most  ambiguous  and  uncertain  con- 
dition. Courts  have  been  more  reluctant  to  insist  upon  a  con- 
struction of  this  statute  because  of  the  delicacy  of  the  question 
presented.  In  its  present  form  the  statute  has  received  but  few 
judicial  constructions  and  none  of  these  are  by  the  Supreme 
Court.  In  the  instances  where  the  question  has  arisen  the  deci- 
sions have  turned  upon  the  peculiar  facts  of  each  case  and  the 
reasoning  of  courts  is  confined  to  the  very  narrow  limits  of 
the  particular  case. 

R.  S.,  Section  55P,  was  last  amended  in  the  86th  Vol.  Ohio 
Laws,  page  363,  passed  April  15,  1889.  The  original  section 
provided  for  a  change  of  venue  upon  the  filing  of  an  affidavit 
setting  forth  that  the  local  judge  was  disqualified  by  reason  of 
an  interest  in  the  event  of  any  cause,  proceeding,  motion  or 
matter,  pending  before  the  said  court  in  any  county  in  his 
uistrict. 

In  the  case  of  Barclay  v.  Salmon,  17  C.  C,  152,  the  history 
of  this  section  is  given  as  follows : 

''The  law  of  1860  (57  0.  L.,  5)  is  not  materially  different 
from  that  of  1855  (53  0.  L.,  25),  and  was  carried  into  the 
revision  of  1880  as  Section  550.  So  much  of  it  as  is  material 
to  the  question  under  consideration  is  as  follows: 
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**  *In  every  instance  where  a  judge  of  the  court  of  common 
pleas  is  or  shall  be  interested  in  the  event  of  any  cause,  pro- 
ceeding, motion  or  matter,  pending  before  the  said  court  in 
any  county  of  his  district,  •  •  •  on  afi&davit  of  either  party 
to  said  cause,  •  •  •  or  his  counsel,  showing  the  fact  of  such 
interest,  it  shall  be  the  duty  of  the  clerk  of  said  court  to 
enter  upon  the  docket  thereof,  an  order  directing  that  the 
papers  and  all  matters  belonging  to  said  cause  shall  be  trans- 
mitted to  the  clerk  of  the  court  of  common  pleas  of  an  ad- 
joining county  of  another  subdivision,  where  practicable,  of 
any  cause  or  matter  pending  before  the  court  in  any  county  of 
another  district.' 

**It  will  be  noticed  that  the  section  as  it  then  was  provided 
for  a  change  of  venue  in  every  case  where  the  fact  of  the  in- 
terest of  the  judge  is  shown  by  the  affidavit  of  either  party  or 
his  counsel.  In  1885  (82  0.  L.,  24)  the  section  was  amended 
to  read: 

**  *When  a  judge  of  the  common  pleas  court  is  interested  in 
any  cause  or  matter  pending  before  the  court  in  any  county  of 
his  district  or  is  related  to  either  or  any  party  to  such  cause; 
or  is  otherwise  disqualified  to  sit  in  such  a  cause  or  matter, 
and  there  is  no  other  judge  in  the  same  subdivision  who  is  not 
disqualified  on  affidavit  of  either  party  to  such  cause  or  matter 
or  his  counsel  showing/  etc.'* 

Here  is  the  first  material  change  in  the  law.  It  will  be  no* 
ticed  that  not  only  does  interest  in  a  cause  disqualify  a  judge 
to  sit,  but  also  relationship  or  any  other  disqualification  that 
is  shown  by  affidavit  of  a  party.  Another  important  change  is 
that  the  venue  is  not  to  be  changed  in  every  instance  an  affi- 
davit is  filed,  but  only  when  there  is  no  other  judge  in  the 
same  subdivision  who  is  not  so  disqualified. 

The  statute,  in  its  present  form  does  not  provide  for  the 
disqualification  of  a  resident  judge  of  the  district  at  all  except 
by  implication.  No  court  has  ever  directly  passed  upon  the 
precise  authority  for  disqualifying  a  judge  for  bias  or  preju- 
dice since  the  statute  has  been  in  its  present  form.  Whether 
the  same  grounds  for  disqualification  of  a  judge  of  the  district 
would  apply  as  in  the  case  where  by  the  provisions  of  the 
statute  ail  the  judges  of  a  district  are  disaqualified  is,  so  far 
as  judicial  determination  is  concerned,  still  an  open  question. 
If  the  same  grounds  are  by  implication,  applicable  to  the  local 


NISI  PRIUS  REPORTS— NBW  SERIES.  479 

1004.]  State  of  Ohio  y.  Fronizer  et  al. 

judge  as  to  all  the  judges  of  the  district,  it  is  by  implication 
only  and  not  by  express  provision. 

The  reason  for  such  ambiguity  is  *'that  originally  the  statute 
in  every  case  provided  for  a  change  of  venue  so  that  it  was  not 
necessary  to  declare  the  judge  disqualified,  and  instead  of  re> 
drafting  the  section,  and  in  express  terms  disqualifying  the 
judge,  the  section  has  been  from  time  to  time  amended  until 
now  it  in  no  instance  provides  for  a  change  of  venue  but  only 
for  a  judge  who  is  not  disqualified." 

If  this  statute  fails  to  provide  a  statutory  ground  for  bias, 
and  prejudice,  then  the  only  law  governing  the  subject  would 
be  the  common  law. 

**At  common  law  and  in  this  state  until  recently  only  inter* 
est  required  a  change  of  venue  or  disqualified  a  judge,  and  the 
facts  upon  which  the  interest  arose  had  to  be  set  out."  Knaggs 
V.  Conant,  2  Ohio,  26;  State,  ex  rel,  v.  Winget,  37  0.  S.,  153. 

If  the  statute  does  not  by  implication  include  resident  judges 
then  the  common  law  rule  would  apply.  If  it  does,  then  the 
question  arises  as  to  whether  it  would  apply  in  any  case  except 
civil  cases.  The  language  of  the  original  section  clearly  re- 
ferred to  civil  suits  and  to  these  only.  The  phraseology  of 
the  statute  has  been  changed  in  the  course  of  amendment,  but 
it  does  not  appear  that  the  purpose  of  the  change  was  to  enlarge 
the  class  of  cases  but  only  to  alter  the  procedure  when  a  judge 
is  disqualified. 

The  proceeding  in  which  the  affidavits  in  question  were  filed 
was  one  in  contempt.  Whatever  might  be  the  conclusion  as  to 
the  right  of  parties  under  the  existing  law  to  file  affidavits  of 
prejudice  generally,  certain  it  is  that  no  such  affidavit  could 
be  filed  in  this  proceeding  in  any  event 

**  Notwithstanding  the  fact  that  contempts  are  regarded  as 
offenses  against  the  state  which  being  granted  it  would  seem  to 
follow  that  any  tribunal  having  criminal  jurisdiction  should 
have  power  to  punish  them  when  committed  anjrwhere  within 
the  territory  over  which  that  jurisdiction  extends,  yet  it  is  a 
well  settled  rule  that  that  court  alone  in  which  a  contempt  is' 
committed  or  whose  order  or  authority  is  defied  has  power  to 
punish  it  or  to  entertain  proceedings  to  that  end."    Rapalje  on 
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Contempt,  Section  13;  Hale  v.  State,  55  0.  S.,  210;  Myers  v. 
State,  46  0.  S.,  473;  Stuehe  v.  State,  3  C.  C,  383. 

The  affidavit  was  therefore  improperly  filed  in  this  case,  and 
persons  filing  it  could  have  had  but  one  purpose  in  filing  it, 
and  that  the  interference  with  the  due  administration  of  justice 
and  to  harass  and  annoy  the  court. 

The  rule  of  this  court  announced  by  Judge  Tyler  and  re- 
corded and  brought  to  the  attention  of  the  members  of  this 
bar  requires  that  the  facts  upon  which  an  affidavit  of  bias  and 
prejudice  is  based  shall  be  stated. 

This  rule  is  as  follows: 

*'It  is  hereby  ordered  by  the  court  that  every  affidavit  filed 
under  Section  550  of  the  Kevised  Statutes  of  this  state  shall 
specifically  set  forth  the  facts  constituting  the  interest  or  re- 
lation or  bias,  or  prejudice  or  other  disqualification  of  the  judge 
of  this  court,  and  that  every  such  affidavit  not  in  conformity 
herewith,  shall  be  stricken  from  the  files. 

•*  Fremont,  Ohio,  April  15.  1904. 

**  Julian  H.  Tyler,  Judge.*' 

This  rule  was  adopted  after  careful  consideration  of  the  ex- 
isting laws  on  the  subject  of  affidavits  of  prejudice.  It  seems 
to  be  both  consistent  with  the  power  and  the  practice  of  courts 
to  adopt  such  a  rule  and  it  certainly  is  necessary  to  fix  some 
limits  to  the  abuse  of  this  privilege.  To  permit  the  unqualified 
filing  of  affidavits  would  forever  prevent  the  trial  of  a  case. 
If  the  right  is  not  subject  to  any  limitation  whatever  then  it  is 
a  most  dangerous  authority  when  allowed  to  the  vicious  or  the 
corrupt.  It  would  invite  perjury  and  prevent  the  administra- 
tion of  justice. 

The  right  of  courts  to  establish  rules  of  practice  and  to  en- 
force their  observance  is  so  well  settled  in  Ohio  that  it  would 
seem  unnecessary  to  cite  authority. 

In  the  case  of  Wallace  v.  Scoles  it  was  held : 

'*We  believe  it  was  error  to  quash  the  appeal  though  the 
attorney  joined  in  the  bond,  in  violation  of  the  rule  of  court  of 
•1831. 

'^This  conduct  on  the  part  of  the  attorney  was  contempt  of 
court,  for  which  he  might  be  punished.     But  the  bond  must 
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be  held  valid  for  the  benefit  of  the  appellee,  otherwise  the  at- 
torney may  escape  a  legal  responsibility  voluntarily  under- 
taken, and  thus  obtain  advantage  by  his  own  wrongful  act." 
Wallace  v.  Scales,  6  Ohio,  428, 

The  common  pleas  court  has  power  to  adopt  rules  and  to 
enforce  them.  Kinkead's  Practice,  Sections  179,  189  and  cases 
cited;  Cochran  v.  Loting,  17  Ohio,  409;  Ludwick,  Adm'r,  v. 
Casady,  38  Bui.,  250;  State  v.  Hanousek,  19  C.  C,  303,  307; 
Kinkead's  Code  Pleading,  Section  249;  City  of  Emporia  v.  VoU- 
mer,  12  Kas.,  2  Ed.  Annotated,  475 ;  German  Ins,  Co.  v.  Land- 
raw,  11  S.  W.,  367 ;  also  529. 

It  has  been  suggested  but  never  so  held  in  Ohio  that  an  affi- 
davit of  prejudice  though  false  can  not  be  the  basis  of  a  prose- 
cution for  perjury. 

See  State  v.  Wolf,  11  C.  C,  601,  where  the  47th  Wisconsin, 
435,  is  quoted. 

This  suggestion  might  be  well  founded  if  the  affidavits  of 
prejudice  were  made  in  the  language  of  the  statute  merely. 
One  very  potent  reason  for  requiring  the  facts  upon  which  such 
an  affidavit  is  based  to  be  stated,  is  found  in  this  very  sugges- 
tion. If  an  affidavit  of  prejudice  can  be  made  with  impunity 
and  without  incurring  the  pains  and  penalties  of  perjury  it 
may  be  used  to  obstruct  the  administration  of  justice  and  to 
harass  and  intimidate  courts.  An  affidavit  for  the  continuance 
of  a  case,  if  false,  may  be  the  basis  for  a  prosecution  for  per- 
jury. Surely  an  affidavit  of  prejudice  is  equally  important. 
The  expense  entailed  by  the  filing  of  an  affidavit  of  prejudice 
is  frequently  as  great  and  the  delay  more  vexatious  than  in  an 
affidavit  for  continuance. 

**An  affidavit  upon  which  is  based  a  motion  to  require  the 
regular  judge  to  vacate  the  bench  must  state  the  charges  against 
him  in  such  a  manner  that  if  false  they  will  subject  the  party 
making  them  to  criminal  punishment;  and  where  the  affidavit 
does  not  conform  to  this  rule,  and  is  based  almost  entirely  upon 
hearsay,  it  is  no  abuse  of  discretion  to  hold  the  affidavit  insuf- 
ficient."   Schmidt  v.  Mitchell,  41  S.  W.,  929. 

This  it  would  seem  furnishes  the  true  test  of  the  expediency 
of  the  rule.     If  the  facts  stated  are  false,  then  the  person  so 
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making  the  afSdavit  should  be  prosecuted  for  perjury.  It  is 
only  by  imposing  the  penalties  of  perjury  that  the  dignity  of 
courts  is  maintained  and  justice  is  done.  If  a  litigant  could 
experiment  by  telling  a  false  story,  and,  if  not  detected,  thus 
get  an  unjust  advantage  as  the  reward  of  his  perfidy,  there 
would  be  plenty  to  try  the  hazard.  Courts  would  become  mere 
burlesques  and  travesties  on  justice. 

This  rule  is  not  only  in  harmony  with  the  statute  on  the  sub- 
ject of  affidavits  of  prejudice,  but  it  is  in  furtherance  of  the 
purpose  of  the  law.  It  sustains  the  same  relation  to  the  statute 
as  the  rule  requiring  affidavits  in  attachment  cases  to  state  the 
facts  or  the  rule  providing  a  particular  form  of  procedure,  of 
courts  in  appeal  cases  where  the  statute  is  defective  or  am- 
biguous. 

The  common  pleas  court  has  the  authority  to  make  rules 
conferred  both  by  statute  and  by  the  constitutional  character 
of  the  court.  3  Blackstone's  Commentaries,  Chap.  23,  page  361; 
Hale  V.  State,  55  0.  S.,  210;  Myers  v.  State,  46  0.  S.,  473; 
Steuhe  v.  State,  3  C.  C,  383. 

This  court  has  ample  power  to  enforce  this  rule  by  punish- 
ment for  contempt.  See  R.  S.,  Section  5639,  et  seq;  12  Am. 
Dec,  177;  1  Bouvier's  Law  Diet.  (Rawle's  Ed.),  420. 

The  subject  is  one  which  is  perplexing  the  courts  all  over 
the  state.  An  opinion  by  Judge  Dirlam  on  this  subject  will 
be  found  in  2  0.  L.  R.,  334.  It  appears  that  in  both  Richland 
and  Knox  counties  the  matter  is  engaging  the  attention  of  the 
courts.  In  State  v.  Wolfe,  11  C.  C,  591,  above  cited,  it  is 
doubted  whether  perjury  can  be  predicated  upon  an  affidavit 
of  bias  and  prejudice.  This  matter  is  now  in  a  fair  way  to  be ' 
determined.  In  Knox  county  a  special  grand  jury  is  in  ses- 
sion to  indict  a  party  for  making  an  affidavit  of  prejudce 
against  a  judge  who  did  not  know  either  of  the  parties.  When 
that  matter  is  determined  and  settled  the  further  action  of  this 
court  will  be  governed  by  it.  For  the  present  that  phase  of 
these  cases  will  be  left  in  abeyance.  It  is  certain  that  where 
an  affidavit  states  the  facts  upon  which  it  is  based,  if  they  are 
false,  a  prosecution  for  perjury  will  lie. 
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The  rule  announced  by  Judge  Tyler,  it  would  seem  may  well 
come  within  the  purview  of  the  broad  doctrine  announced  by 
Judge  Shauk  in  the  case  of  Hale  v.  The  State,  55  0.  S.,  210. 
The  filing  of  the  affidavit  in  question  was  in  the  first  instauQe 
wholly  unauthorized.  7  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.), 
34  and  35. 

The  filing  of  an  affidavit  of  prejudice  under  such  circum- 
stances had  but  one  purpose,  and  could  have  had  but  one  pur- 
pose and  that  to  defy  the  authority  of  the  court  and  to  intimi- 
date and  annoy  the  court.  It  was  improper  and  unauthorized 
to  file  an  affidavit  of  prejudice  in  a  proceeding  for  contempt. 
It  was  a  violation  of  the  rule  of  this  court  to  file  such  an  affi- 
davit without  stating  the  facts  upon  which  it  was  based.  More- 
over, the  facts  stated  in  the  affidavit  are  not  true. 

An  attorney  may  be  punished  for  contempt  for  disobeying 
the  rules  of  court,  of  which  he  had  notice  expressly  or  impliedly. 
1  Bac.  Abr.  Bouvier's  Ed.,  1868,  509;  2  Am.  St.  Rep.,  853. 

It  is  the  act  done,  not  the  intent  with  which  it  was  committed, 
which  determines  the  question  whether  there  is  a  contempt. 
Cartwright's  Case,  114  Mass.,  230. 

Where  an  attorney  advises  and  procures  his  client  to  dis- 
obey the  order  of  court,  such  unworthy  practice  will  be  re- 
garded and  punished  as  a  contempt.  7  Am.  &  Eng.  Ency.  Law, 
44,  and  cases  there  cited. 

For  the  reasons  stated,  I  find  the  parties  cited  in  contempt 
of  this  court  and  fine  S.  M.  Fronizer  $75  and  the  costs  of  this 
proceeding,  and  he  will  stand  committed  until  paid. 

I  also  fine  W.  S.  Bair  $75  and  the  costs  of  this  proceeding 
for  the  same  reasons,  and  he  will  stand  committed  until  paid. 

I  find  that  James  Hunt,  a  practicing  attorney  at  this  bar 
drew  and  prepared  the  affidavits  in  question  and  procured  the 
same  to  be  signed,  and  for  procuring,  drawing  and  filing  of  the 
same,  I  fine  him  $50  in  each  case,  and  the  costs  of  the  pro- 
ceeding and  he  will  stand  committed  until  paid. 

H.  C.  DeRan,  for  the  court. 

Judge  E.  B,  King,  Charles  Seiders  and  Barilett  &  WUsan, 
for  the  defendants. 
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TH£  UCBNSINC  OF  STREET  PEDDLXRS. 

[Common  Pleas  Court  of  Franklin  County.] 

L.  J.  Murphy  v.  The  City  of  Columbus. 

Decided,  September  30,  1904. 

Ordinance — Fixing  License  Fees  for  Street  Peddlers — Not  Invalid, 
Because  Collected  by  City  Treasurer — Or  Placed  in  tJte  Street 
Repair  Fund — Or  a  License  on  Vehicles — Is  not  Discriminating 
or  Excessive,   When. 

1.  The  fact  that  the  city  treasurer  is  authorized  to  collect  license  fees 

from  street  peddlers  does  not  render  invalid  the  ordinance  im- 
posing such  fees. 

2.  A  provision  in  the  ordinance  that  fees  thus  collected  shall  go  into 

the  street  repair  fund,  while  very  pertinent  to  show  the  purpose 
of  the  ordinance  to  be  the  raising  of  money,  does  not  bind  the 
court  to  so  find  where  another  purpose  readily  appears,  and  at 
most  would  not  interfere  with  the  enforcement  of  the  main 
provisions  of  the  ordinance. 

3.  Such  an  ordinance  is  not  discriminating  because  it  seems  to  ex- 

empt other  vehicles  than  those  mentioned;  nor  where  the  scale  of 
fees  is  reasonable  and  fair;  nor  are  the  fees  excessive  where  the 
highest  fee  provided  is  not  more  than  sixteen  cents  per  day. 

Dillon,  J. 

The  city  council  of  the  city  of  Columbus,  Ohio,  duly  passed 
an  ordinance,  known  as  No.  21,367,  which  provides  in  substance 
for  the  regulation  and  licensing  of  persons,  firms,  corporations 
or  their  officers  and  agents  who  sell,  hawk  or  peddle  goods  or 
wares,  vegetables,  fruits,  etc.,  on  the  streets  and  alleys  of  said 
city.  This  ordinance  fixes  the  rate  of  the  license  at  fifty  dollars 
per  year  for  each  vehicle  drawn  or  propelled  by  animal  power 
or  power  other  than  by  hand ;  twenty  dollars  per  year  for  each 
cart  propelled  by  hand ;  and  ten  dollars  per  year  for  each  basket 
or  other  container  used  in  such  business.  The  ordinance  also 
provides  that  the  fees  arising  from  this  ordinance  shall  go  to  the 
credit  of  the  street  repair  fund.  The  ordinance  also  provides 
that  the  treasurer  of  the  city  shall  issue  the  license  and  have 
charge  thereof. 
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The  defendant  was  found  guilty  in  the  police  court  of  this 
city,  and  now  brings  this  action  to  reverse  that  judgment  on 
the  ground  that  the  ordinance  is  unconstitutional  and  invalid. 

The  first  alleged  defect  in  this  ordinance,  as  argued,  lies  in 
the  fact  that  the  treasurer  is  by  this  ordinance  authorized  to 
issue  the  license,  while  the  statute  designates  the  mayor  as  the 
person  who  should  perform  this  duty.  I  consider  this  desig- 
nation by  a  statute  to  have  reference  to  the  quasi  judicial  func- 
tion of  issuing  or  revoking  a  license.  This  statute  is  not  meant 
to  require  the  personal  attention  of  the  mayor  to  the  actual  de- 
tails. It  confers  upon  the  mayor  that  power  and  authority  which 
is  so  essential,  to-wit,  that  of  revoking  a  license  where  the 
licensee  is  an  unfit  person  or  has  violated  the  conditions  and 
terms  thereof.  But  whatever  of  doubt  might  exist  as  to  this 
limitation  it  is  a  sufficient  answer  to  this  claim  to  say  that  (old) 
Section  1767,  Revised  Statutes  (now  1536-656),  confers  the 
power  upon  council,  and  the  treasurer  is  especially  referred  to 
in  Section  135  of  the  new  code. 

The  second  error  alleged  is  that  the  fees  collected  go  to  the 
street  repair  fund.  So  far  as  the  general  result  to  the  city's  treas- 
ury is  concerned  it  would  not  perhaps  make  much  difference  to 
what  particular  fund  council  might  wish  to  transfer  any  moneys 
to  its  credit.  The  fact  that  this  sentence  is  in  the  ordinance  might 
be  very  pertinent  as  evidcncial  matter  to  show  the  object  of  the 
ordinance  to  be  the  raising  of  money,  but  not  conclusively  so.  It 
is  evident  that  the  council  in  passing  this  ordinance  ought  to 
provide  some  place  where  this  money  should  go.  It  could  not 
be  held  by  the  treasurer  in  a  separate  fund,  because  the  ex- 
penses of  enforcing  the  ordinance,  and  the  regulating  of  this 
business  is  divided  into  many  funds — that  is  to  say  a  part  of  the 
expense  of  regulating  these  hawkers  and  vendors  rests  upon  the 
police  department;  a  part  of  the  expense  comes  from  the  health 
department  and  inspectors;  a  part  comes  from  the  street  clean- 
ing department,  etc.  I  think  it  is  now  well  settled  that  the  in- 
cidental raising  of  money  and  even  of  more  money  than  will  pay 
the  expenses  of  regulation,  inspection,  etc.,  is  not  sufficient  to 
destroy  the  validity  of  such  an  ordinance.     It  is  well  settled 
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that  a  municipality  may  make  the  fee  large  enough  to  make  the 
city  assured  from  loss  in  the  enforcement  of  the  provisions  of 
the  ordinance.  If  the  city,  therefore,  can  not  place  these  fees  to 
the  credit  of  the  street  repairing  fund,  and  even  though  it  should 
be  held  that  such  provision  of  the  ordinance  is  invalid,  this 
would  not  affect  the  main  body  of  the  ordinance.  In  case  it 
should  be  held  that  that  provision  of  the  ordinance  is  illegal, 
action  could  be  taken  which  would  prevent  such  diversion  and 
cause  the  money  arising  from  this  source  to  be  placed  to  the 
proper  fund,  and  the  defect,  therefore,  would  simply  be  in  that 
particular  provision  of  the  ordinance  without  interfering  with 
the  main  ordinance  itself.  And  that  this  provision  of  the  ordi- 
nance does  not  conclusively  bind  a  court  to  find  that  the  purpose 
and  effect  of  this  license  is  to  raise  revenue  will  readily  appear. 
This  view  is  sustained  by  the  case  of  Marmet  v.  The  State,  45 
0.  S.,  63-68. 

The  next  error  complained  of  is  that  the  license  fee  discrimi- 
nates by  requiring  vendors  with  horse  or  other  power  to  pay 
fifty  dollars,  hand  carts  twenty  dollars  and  baskets  ten  dollars. 
It  must  be  recognized  as  a  matter  of  law  that  it  is  impossible 
to  have  any  perfectly  graded  license  provision.  It  is  practically 
impossible.  It  suflSciently  fulfills  the  requirement  of  the  law 
that  the  gradations  be  reasonable  and  without  purposely  or  in 
practical  effect  discriminating,  oppressive  or  prohibitory.  I  can 
not  find  this  latter  condition  to  be  true  of  the  provisions  in  ques- 
tion. The  division  as  to  amounts  and  proportions  seem  fair  and 
reasonable  and  must  easily  be  distinguished  from  the  facts 
shown  in  Yeaser  v.  The  State,  7  N.  P.,  18,  and  from  the  dis- 
crimination shown  in  Sipe  v.  Murphy,  49  0.  S.,  536. 

The  next  error  complained  of  is  that  this  ordinance  is  not  a 
license  of  persons  or  of  their  occupation,  but  is  in  fact  a  tax 
upon  the  vehicle  used.  It  is  argued  with  much  force  that  this 
license  exempts  any  other  vehicles  used  than  those  mentioned 
in  the  ordinance,  and  for  that  reason  clearly  makes  a  discrimi- 
nation. Is  this  view  sustained  by  the  ordinance  itself  f  By  the 
first  section  of  this  ordinance  it  is  made  '^unlawful  for  any 
person,  firm,  corporation,  peddler,  hawker  or  itinerant  retailer 
of  goods  or  any  of  their  officers  or  agents  to  sell,   •   •   •   any 
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such  articles  on  the  public  streets  or  alleys  without  first  obtain- 
ing from  the  city  treasurer  a  written  permit  or  license  to  do 
so.'*  So  far,  therefore,  the  license  is  upon  persons.  It  is  further 
provided  by  the  ordinance  that  such  person  shall  pay  therefor 
to  the  use  of  the  city  the  sums  aforesaid. 

The  highest  amount  is  taxed  upon  the  person  who  desires  to 
do  business  with  any  vehicle  drawn  or  propelled  by  animal 
power,  or  power  other  than  by  hand.  This  sweeping  provision 
manifestly  embraces  all  vehicles  and  the  license  itself  clearly 
applies  to  the  persons  desiring  to  use  such  vehicles  in  their 
business.  The  other  reference  to  vehicles  and  containers,  to- 
gether with  the  foregoing  provisions,  certainly  embrace  all  the 
methods  used  to  convey  goods,  vegetables  and  so  forth,  over 
the  streets.  I  do  not,  therefore,  find  any  ground  for  constru- 
ing this  ordinance  as  a  tax  upon  vehicles  or  that  any  vehicle  is 
omitted,  etc.  It  embraces  by  its  terms  every  vehicle  used  in  this 
business. 

The  most  important  error  alleged  in  this  ordinance  is  that  the 
fees  which  are  imposed  are  excessive,  unreasonable  and  oppres- 
sive. The  highest  fee  required  is,  of  course,  required  of  the 
larger  dealers  and  those  who  do  the  largest  business  and  as  to 
whom  there  is  the  greatest  amount  of  inspection  and  regulation 
necessary.  This  amounts  to  fifty  dollars  a  year  and  would  re- 
quire any  such  firm,  corporation  or  person  to  pay  about  sixteen 
cents  for  each  working  day.  I  grant  this  fee  is  high.  While  I 
do  not  know  just  what  expense  the  city  is  put  to  by  way  of 
regulation  and  of  maintaining  police  surveillance  over  this  class 
of  dealers,  and  of  cleaning  the  streets  and  preserving  order  and 
of  inspecting  these  goods,  etc.,  it  would  seem  that  on  the  face 
of  it  the  fee  might  be  higher  than  necessary,  but  this  is  not 
sufficient.  It  must  appear  to  the  court  that  this  fee  is  so  ex- 
cessive as  to  be  unreasonable  and  oppressive  before  a  court 
would  be  warranted  in  striking  down  the  ordinance.  The  neces- 
sity for  regulation  is  most  apparent.  In  large  cities  where  there 
are  daily  large  quantities  of  food  products  of  a  perishable  na- 
topc,  it  is  of  the  highest  importance  to  the  welfare  of  the  city 
that  constant  vigilance  and  inspection  be  used  by  the  city  to 
prevent  unscrupulous  persons,  without  a  permanent  place  of 
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business,  selling  unwholesome  food.  The  homes  of  the  inhabi- 
tants are  visited  by  these  peddlers,  and  it  is  important  that  none 
but  honest  peddlers  be  permitted  to  engage  in  the  business 
and  that  the  unscrupulous  ones  and  those  who  use  false  weights 
and  measures,  and  who  are  t«mpted  by  reason  of  cheapness  to 
purchase  tainted  and  unwholesome  foods,  should  be  eliminated. 
Similar  ordinances  in  other  communities  have  been  sustained 
where  the  fee  was  much  larger.  The  Supreme  Court  of  Min- 
nesota in  the  case  of  State  v.  Jensen  has  held  that  the  ordinance 
of  the  city  of  Minneapolis  which  requires  all  peddlers  of  eveiy 
kind  and  description  to  pay  a  yearly  license  of  one  hundred  and 
twenty-five  dollars,  is  not  an  unreasonable  one,  and  is  valid. 
There  has  been  some  evidence  in  the  court  below  that  men  in 
this  business  are  barely  able  to  make  their  living,  and  likewise 
there  is  some  evidence  that  some  of  them  have  made  not  only  a 
good  living  but  have  been  able  to  save  money  and  buy  prop- 
erty. And  for  the  reason,  therefore,  that  this  ordinance  is  not 
manifestly  unreasonable  or  oppressive  I  hold  that  the  same 
must  be  sustained,  and  the  judgment  of  the  police  court  is 
afiSrmed. 

James  A.  AUen,  for  plaintiff 

James  M,  Butler,  for  defendant. 
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GRANT  or  RIGHT  TO  OPERATE  RAR.W  AY  THROUGH  WATER 

WORKS  PROPERTY. 

Decided,  NoTember  6,  1904. 

William  M.  Ampt,  a  Tax-Payer,  etc.,  v.  The  Crry  of  Cin- 
cinnati ET  AL. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Cantrnets — Not  Ultra  Vires  for  Water  Works  Truateea  to  Chrant  Right 
to  Operate  Railway — ^AcroM  Water  Work»  Property,  When — Suits 
by  Tax-payers  can  not  he  Resorted  to  for  Furtherance  of  Corporate 
or  Private  Interests — **Failure"  of  City  Solicitor  to  Bring  Suit  a 
Condition  Precedent, 

1.  The  code  provision  requiring  that  suits  shall  be  brought  In  the 

name  of  the  rhsA  party  In  Interest,  and  the  well  known  rule  that 
equity  will  not  permit  Its  Jurisdiction  to  be  used  as  a  mere  cover 
for  a  collateral  attack,  both  require,  as  a  matter  of  public  policy, 
that  parties  shall  not  be  permitted  to  farm  out,  for  a  money  con- 
sideration, to  private  Interests  and  for  private  benefit  solely,  the 
high  privilege  conferred  by  statute,  of  bringing  suits  In  the  ca- 
pacity of  tax-payers. 

2.  It  can  not  be  held  that  a  city  solicitor  has  "failed"  to  bring  a  suit 

when  so  requested,  as  contemplated  by  statute,  where,  at  a  time 
of  unusual  pressure  of  official  duty,  the  solicitor  refused  to  bring 
the  suit  on  the  day  requested,  or  the  next  day,  or  until  he  had 
been  given  tlnie  to  determine  whether  the  suit  was  one  which 
should  be  brought;  and  especially  is  this  true  where  the  plaintiff 
had  been  In  position  for  some  months  to  make  the  request.  In 
such  a  case  the  plaintiff  has  slept  upon  his  right,  and  the  Im- 
minence of  the  loss  thereof  by  the  going  Into  effect  of  a  new 
law  will  not  relieve  him  from  the  consequence  of  his  neglect. 

3.  The  powers  vested  by  statute  in  trustees  charged  with  acquiring 

lands  and  building  and  equipping  an  Improved  system  of  water 
supply  for  the  city  of  Cincinnati,  are  "proprietary"  in  their  na- 
ture, and  not  "governmental";  ana  the  authority  to  provide,  in 
addition  to  enumerated  things,  "such  other  fixtures,  appliances 
or  facllitlea,  as  in  their  opinion  are  necessary/'  may  properly 
Include  a  railway  track  over  the  lands  acquired,  connecting  with 
a  private  railway  In  the  vicinity  (and  thereby  with  main  trunk 
lines),  for  the  delivery  on  the  grounds  of  through  cars  loaded 
with  material,  machinery,  etc.,  required  in  the  construction  and 
maintenance  of  the  water  works;  and  the  leasing  of  the  "surplus 
use"  of  such  trackway,  for  a  period  of  thirty-five  years,  to  said 
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railway  company  for  general  railway  purposes,  primarily  to  secure 
such  freighting  facilities  and  incidentally  to  facilitate  the  pas- 
sage of  officers,  employes,  the  general  public,  express  matter,  mails, 
etc.,  between  said  water  works  and  the  city,  is  within  the  scope 
of  the  powers  granted,  and  is  not  "ultra  vires,'*  notwithstanding 
such  lease  period  extends  beyond  the  probable  official  term  of  said 
trustees. 

HOSEA^  J. 

(1).  Suit  is  brought  by  the  plaintiff  in  his  capacity  of  tax- 
payer under  the  statute  in  that  behalf,  to  restrain  operation  of  a 
contract  entered  into  by  and  between  the  **  board  of  trustees 
commissioners  of  water  works"  in  behalf  of  the  city  of  Cin- 
cinnati, on  the  one  part,  and  the  Cincinnati,  Georgetown  & 
Portsmouth  Railroad  Company,  on  the  other,  on  December  10, 
1901. 

For  the  sake  of  brevity,  a  detailed  recital  of  the  pleadings 
and  the  documentary  and  other  evidence  submitted  in  the  cause, 
and  the  many  points  made  in  the  very  able  arguments  of  counsel 
will  be  unnecessary.  Only  such  references  thereto  will  be  made 
as  may  serve  to  indicate  the  grounds  of  the  views  herein  ex- 
pressed. 

The  contention  of  the  plaintiff  is,  in  brief,  that  the  contract 
in  question  which  grants  the  C,  G.  &  P.  R.  R.  Co.  a  permissive 
right  for  a  term  of  years  to  operate  their  railway  over  and 
through  the  water  works  property  n^ar  California,  Ohio,  is 
void,  as  being  beyond  the  power  of  the  board  of  water  works 
commissioners  to  make.  But  among  the  defenses  pleaded  is 
one  that  lies  at  the  threshhold  of  the  inquiry,  being  in  the  na- 
ture of  a  plea  in  abatement,  namely,  that  the  action  is  not 
brought,  as  it  purports,  in  the  interest  of  the  city  of  Cincin- 
nati or  its  tax-payers,  but  in  the  real  behalf  and  interest  of 
a  rival  and  competing  railroad  company  also  operating  a  line 
of  railway  over  and  through  the  water  works  property  under 
control  of  said  waterworks  commission,  to  a  common  completing 
point  at  Coney  Island  lying  beyond,  for  the  purpose  of  defeat- 
ing and  embarrassing  the  C,  Q.  &  P.  R.  R.  Co  in  respect  of  its 
rights  acquired  under  said  contract. 

This  defense  raises  a  legal  question  as  to  the  right  of  a  tax- 
payer to  use  the  privilege  given  him  by  the  statute  in  behalf 
of  the  public  for  other  and  private  interests. 
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The  question  has  a  double  aspect,  arising  €rst  under  the  code 
provision  requiring  that  suits  shall  be  brought  in  the  name  of 
the  real  party  in  interest,  and  second,  under  the  well  known 
rule  that  equity  will  not  permit  its  jurisdiction  to  be  used  as  a 
mere  cover  for  a  collateral  attack. 

In  this  case,  the  evidence  shows  (and  the  plaintiff  admits) 
that  he  appeared  before  the  water  works  commissioners  as  the 
paid  attorney  and  in  the  interest  of  the  then  Cincinnati  &  East- 
em  Railway  Company,  in  December,  1901,  to  oppose  the  making 
of  the  contract  in  question — for  which  service  he  was  paid  one 
hundred  dollars  ($100)  by  said  company. 

It  is  next  shown  that  on  July  1,  1902,  a  petition  in  quo  war- 
ranto was  filed  in  the  state  Supreme  Court  against  the  C,  G.  & 
P.  B.  R.  Co. — said  petition  being  signed  by  the  attorney-gen- 
eral and  by  the  general  counsel  for  the  then  Cincinnati  & 
Eastern  Railway  Co. — setting  forth  the  above  mentioned  con- 
tract of  December  10,  1901  (the  same  as  here  in  question),  and 
claiming  ouster,  because  of  the  invalidity  of  said  contract  upon 
substantially  the  same  grounds  as  urged  in  the  suit  at  bar ;  and 
that  upon  the  hearing  of  said  cause  in  the  Supreme  Court  the 
argument  was  made,  and  brief  prepared  and  submitted  by  said 
attorney  of  the  Cincinnati  &  Eastern  Railway  Company  and 
an  associate,  as  principal  counsel. 

It  next  appears  that  in  another  similar  proceeding  in  the 
Supreme  Court  filed  on  July  25,  1902,  against  the  Cincinnati 
&  Eastern  Railway  Company,  said  company  defended  by  its 
same  attorney. 

In  the  first  of  these  cases,  counsel  for  the  competing  com- 
panies appeared  for  their  respective  clients,  urging  substantially 
the  same  claims  and  defenses  as  are  urged  here,  namely,  the 
want  of  power  in  the  water  works  commission  to  grant  such 
rights;  but  the  Supreme  Court  held  that  quo  warranto  was  not 
the  proper  proceeding  in  which  to  raise  the  question  of  validity 
of  the  contracts  in  question.  These  facts  are  chiefly  material 
as  showing  a  status  of  active  controversy  between  the  two  com- 
panies in  relation  to  the  subject-matter  of  the  present  suit. 

This  suit  was  filed  May  1,  1903,  and  the  plaintiff  testifies 
that  some  weeks  before  that  time  his  attention  was  called  to  the 


492  SUPERIOR  COURT  OF  CINCINNATI. 

Ampt  V.  City  of  Cincintiati.  [Vol.  II,  N.  S. 

matters  involved  in  it,  by  the  counsel  for  the  Cincinnati  & 
Eastern  Railway  Company  who  showed  him  the  judgment  and 
papers  in  the  Supreme  Court  proceedings,  and  wanted  him  to 
look  into  the  matter  with  a  view  to  his  bringing  the  present 
suit,  as  they  wanted  him  to  test  the  question.  Later,  something 
was  said  about  compensation,  and  after  filing  the  suit,  he  was 
paid  by  the  Cincinnati  &  Eastern  Railway  Company  one  hun- 
dred dollars  ($100)  and  they  agreed  to  pay  him  one  hundred 
dollars  ($100)  more  when  the  suit  should  be  determined  in  this 
court.  These  payments  and  agreements  are  further  established 
by  the  testimony  of  the  president  of  the  company. 

Plaintiflf  further  testifies  as  follows: 

"They  [meaning  the  C.  &  E.  R.  R.  Co.]  and  your  road 
[meaning  the  C,  G.  &  P.  R.  R.]  are  rival  railroads.  They  are 
interested  in  cutting  you  off  from  getting  to  Coney  Island." 

Plaintiff  also  admits  that  in  bringing  this  suit  ostensibly  for 
other  tax-payers,  he  had  in  mind  only  the  attorneys  of  the 
Cincinnati  &  Eastern  Railway  Company. 

The  state  of  fact  thus  disclosed  brings  the  question  of  plaint- 
iff's right  to  prosecute  this  suit  sharply  into  consideration  in 
a  forum  where  equity  and  good  conscience  on  the  part  of  liti- 
gants are  the  mainsprings  of  its  action. 

Before  statutes  of  this  nature  were  enacted,  a  tax-payer  had 
no  right  to  invoke  a  remedy  of  this  nature,  except  where  his 
own  property  rights  were  put  in  jeopardy  by  the  act  in  ques- 
tion, against  a  municipality  (Beach  Inj.,  par.  13).  The  power 
to  do  so  was  placed  in  his  hands  as  a  privilege  to  be  exercised 
in  a  public  capacity  and  for  the  public  benefit.  The  language 
of  our  statute  is : 

**It  shall  be  lawful  for  such  tax-payer  to  institute  such 
suit  for  such  purpose  in  his  own  name  on  behalf  of  the  cor- 
poration," etc.,  and  if  the  court  is  satisfied  that  the  case  is  well 
founded  in  law  or  that  the  tax-payer  had  good  cause  to  believe 
so,  he  is  allowed  his  costs  and  reasonable  counsel  fees. 

It  certainly  should  not  be  contended  that,  in  considering  such 
a  case  from  the  standpoint  of  equity  and  justice,  a  court  of 
equity  should  ignore  the  time-honored  and  settled  principles 
that  constitute  the  warp  and  woof  of  its  jurisdiction,  and  shut 
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its  eyes  to  the  obvious  evils  that  would  flow  from  permitting — ^in 
a  case  where  the  fact  is  plainly  proved  and  openly  admitted — a 
party  to  farm  out,  for  a  money  consideration  to  private  inter- 
ests and  for  private  benefit  solely,  the  high  privilege  conferred 
by  the  statute. 

Yet  it  is  so  contended  in  this  case,  and  it  is  claimed  that 
the  Supreme  Court  has  so  decided.  But  the  case  referred  to 
{Traction  Co.  v.  Parrish,  67  0.  St.,  181,  194),  does  nothing  of 
the  sort,  but  merely  reiterates  a  familiar  doctrine,  namely,  that 
in  prosecuting  a  private  right  cognizable  in  a  court  of  competent 
jurisdiction,  the  motives  of  a  party  are  immaterial. 

The  true  principle  involved  here  is  well  set  forth  by  the 
Court  of  Appeals  of  South  Carolina,  in  an  early  case,  as  fol- 
lows : 

**The  redress  of  private  wrongs,  and  the  suppression  and 
punishment  of  crimes  and  misdemeanors,  as  a  means  of  pro- 
moting the  happiness  of  mankind,  are  the  leading  objects  of 
the  government  and  laws  of  every  well  regulated  society.  The 
pursuit  of  right,  whether  public  or  private,  can  never  be  an 
offense  where  justice  alone  is  the  end  in  view;  but  every  per- 
version of  the  machinery  of  law  to  other  purposes  by  coupling 
it  with  improper  objects,  is  reprehensible.   •  •   • 

*'He  who  brings  a  public  offender  to  justice  does  well;  but 
he  who  uses  a  public  prosecution  as  a  means  of  gratifying  a  pas- 
sion for  mischief,  or  for  the  sake  of  filthy  lucre,  is  an  offender 
of  no  ordinary  magnitude"  {State  v.  Chitty^  1  Bailey,  379,  401). 

These  general  views  have  been  recognized  and  applied  in 
cases  like  that  at  bar  in  this  and  other  jurisdictions. 

Thus,  in  Gallagher  v.  Johnson,  31  W.  L.  B.,  24,  in  the  court 
of  common  pleas  of  this  county,  a  tax-payer's  suit  based  upon 
the  statute  in  question  was  dismissed  upon  the  ground  that  it 
appeared  at  the  trial  to  have  been  brought  at  the  request  of  a 
person  or  corporation  whose  interests  were  inimical  to  the  mu- 
nicipal corporation,  and  that  the  tax-payer  had  been  indemni- 
fied by  him  or  it  for  the  fees  and  charges  of  the  suit.  The  very 
able  opinion  of  Judge  Wilson  treats  the  subject  at  length,  citing 
3  Cir.  Ct.  Repts.,  201;  5  Cir.  Ct.  Rep.,  609;  same  p.  124;  7  Cir. 
Ct.  Rep.,  84;  and  distinguishing  Brookman  v.  City  of  Creston, 
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79  Iowa,  588,  and  Mazet  v.  Pittsburg,  137  Penn.  St.,  548.    His 
conclusion  is  thus  stated: 

**Now  certainly,  if  the  ri^ht  to  bring  this  action  is  a  privilege 
conferred  upon  the  plaintiff  for  the  purpose  of  protecting  the 
corporation,  if  the  plaintiffs  have  commenced  the  action,  not 
for  the  purpose  of  protecting  the  corporation,  but  for  the  pur- 
pose of  advancing  the  rights  of  private  individuals  under  the 
guise  of  protecting  the  corporation,  it  is  an  abuse  of  the  privil- 
ege conferred  by  the  sttatute,  and  plaintiffs  are  not  entitled  to 
any  standing  in  this  court." 

In  Mazet  v.  Pittsburg,  the  plaintiff  was  shown  to  be  a  property 
holder  on  the  line  of  the  paving  improvement  and  directly  af- 
fected by  it.  The  Supreme  Court  of  Pennsylvania  on  this  point 
said : 

**If  it  appeared  that  plaintiff  was  a  mere  volunteer  without 
direct  personal  in<terest  in  the  controversy,  or  that  he  had  bought 
his  way  into  it  since  the  acts  complained  of  occurred,  his 
position  would  be  different  *  *  ♦  but  he  avers  that  he  is  a 
property  owner  on  the  street,  and  as  such  liable  to  be  assessed 
for  the  paving,  *  *  •  in  short,  has  a  direct  pecuniary  interest 
in  the  controversy. 

"We  agree  that  the  question  of  plaintiff's  standing  should 
have  been  raised  by  a  plea  in  abatement;  but  *  •  *  there  is 
nothing  in  the  facts  of  the  case  to  sustain  it." 

The  decision  of  Judge  "Wilson  is  sustained  and  approved  by 
the  Circuit  Court  in  Brown  v.  Toledo,  10  C.  C,  642  (645)  as: 

''A  case  in  which  there  was  a  very  full  and  very  fair  dis- 
cussion of  the  question,  and  which  seems  to  \is  a  very  correct 
statement  of  the  law"  •  *  •  and  the  court  further  say:  **We 
are  pretty  strongly  of  the  opinion  that  if  that  fact  had  ap- 
peared on  the  trial  here  that  action  [dismissal]  would  have 
been  had  in  this  court." 

Judge  Pugh  of  the  Franklin  Common  Pleas  in  Fergus  v.  The 
City  of  Columbus,  6  N.  P.,  82,  in  dismissing  a  tax-payer's  suit 
upon  other  grounds,  cited  with  approval  the  same  principle, 
saying : 

''When  the  bone  of  contention  is  a  contract  awarded  by  the 
municipal  corporation  to  one  of  several  competitors,  a  suit 
prosecuted  nominally  by  a  tax-payer,  but  in  reality  to  help 
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a  disappointed  competitor,  would  be  a  gross  abuse  of  the 
rights  conferred  by  the  statute,  and  courts  will  refuse  to  ex- 
ercise the  jurisdiction  when  that  fact  is  shown." 

In  Hull  V.  Ely,  2  Abbott's  New  Cases,  440,  the  New  York 
Supreme  Court,  by  Van  Brunt,  J.,  dismissed  a  tax-payer's 
suit  brought  upon  a  similar  statute  of  New  York.    He  says: 

'*It  is  claimed  on  the  part  of  the  plaintiff  that  he,  being  a 
tax-payer,  the  act  gives  him  the  absolute  right  to  maintain  the 
action.  The  provision  of  the  act  is  that  actions  may  be  prose- 
cuted by  a  tax-payer  to  prevent  waste  or  injury  to  the  property 
of  the  corporation;  hence  it  is  apparent  from  the  language  of 
the  statute  that  if  such  is  not  the  object  of  the  action  •  •  • 
no  power  is  conferred  upon  the  court  to  entertain  the  suit. 
The  evident  intent  of  the  act  was  to  give  a  tax-payer  a  stand- 
ing in  court  for  the  protection  of  the  interests  of  tax-payers 
*  •  •  but  not  for  the  furtherance  of  the  schemes  of  parties  who 
have  no  right  •   •   •  to  claim  the  protection  of  the  court. 

**It  is  apparent  from  the  circumstances  of  this  case  that  the 
plaintiff  has  not  commenced  this  action  to  protect  his  interests 
as  a  tax-payer,  but  the  real  parties  in  interest  are  the  persons 
now  using  the  ferry  franchises,  and  consequently  he  has  no  right 
to  call  upon  the  court  for  this  exercise  of  its  equitable  powers." 

In  this  same  connection  may  be  considered  a  further  ob- 
jection made  by  the  defendants  touching  the  right  of  the  plaint- 
iff to  maintain  this  suit,  namely,  that  the  corporation  counsel 
did  not  fail  to  bring  the  action  when  requested  by  plaintiff, 
as  contemplated  by  the  statute. 

The  facts  in  this  regard  are  that,  on  April  27,  the  plaintiff 
mailed  his  letter  requesting  that  suit  be  brought  to  restrain 
the  city  from  permitting  the  C.  G.  &  P.  R.  E.  Co.  from 
operating  its  railroad  through  the  water  works  property,  **  ex- 
cept as  may  be  necessary  for  the  proper  and  lawful  conduct 
and  operation  of  said  water  works  during  its  construction, 
and  thereafter." 

The  corporation  counsel  responded  next  day  that  he  de- 
sired to  examine  records  of  the  Supreme  Court  in  certain  cases 
pending,  in  which  the  question  was  involved;  and  on  May  1, 
in  response  to  requests  by  telephone  for  an  immediate  answer, 
writes  that  the  records  had  been  received  on  April  30,  and  that 
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owing  to  his  preoccupation  in  duties  involved  in  the  pending 
changes  to  be  made  in  city  affairs  by  the  new  code  about  to 
go  into  effect  he  had  not  suflBcient  time  to  make  the  necessary 
examination,  and  declined  to  bring  the  suit  ''to-day  or  to- 
morrow/' or  until  he  had  ''sufficient  time  to  determine  whether 
or  not  such  suit  should  be  brought." 

Plaintiff  thereupon  filed  his  suit  on  that  same  day,  May  1. 

Plaintiff  in  argument  seeks  to  justify  his  action  by  the  fact 
that  the  new  code,  adopted  by  the  General  Assembly  in  1902, 
and  which  was  to  take  effect  on  May  4,  1903,  contained  a 
provision  barring  suits  of  this  nature  after  one  year  from  date 
of  the  contract.  He  claims  that  in  consequence  an  exigency 
existed  which  made  the  delay  of  the  corporation  counsel  con- 
structively a  failure  to  act,  because  not  to  so  act  was,  in 
effect,  to  deprive  him  of  his  right. 

The  argument  admits  that  there  was  no  failure  in  fact.  It 
is  not  claimed  that  the  delay  for  purposes  of  investigation  was 
unreasonable,  and  certainly  the  importance  of  the  question 
in  view  of  the  pendency  of  proceedings  in  the  Supreme  Court, 
would  negative  such  claim  if  made  especially  at  a  time  when 
the  impending  change  in  municipal  government  threw  upon 
the  corporation  counsel  an  unusual  burden  of  pressing  duties. 

The  time  for  taking  effect  of  the  new  code  had  been  known 
to  plaintiff,  as  to  all  others  interested,  for  a  long  time;  and 
he  admits  that  he  had  the  matter  of  this  suit  under  con- 
sideration some  months  before  it  was  filed.  There  was  no 
exigency  inhering  in  the  subject-matter  of  the  suit.  The 
status  complained  of  had  existed  ever  since  he  himself  opposed 
the  contract  in  1901.  The  only  exigency  that  existed — if  so 
it  may  be  called — ^was  by  reason  of  the  neglect  of  the  plaint- 
iff in  delaying  his  request.  His  argument  in  justification 
therefor,  lacks  both  propriety  and  cogency,  for  his  experience 
as  a  lawyer  surely  must  have  taught  him  that  a  reasonable 
time  must  be  allowed  a  public  officer,  under  such  circumstances, 
to  examine  into  the  probable  merits  of  such  a  suit;  and  that 
the  "failure"  contemplated  by  the  statute  can  be  predicated 
only  upon  a  refusal  to  act  or  an  actual  failure  to  do  so  beyond 
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a  reasonable  time  required  for  investigation — ^neither  of  which 
contingencies  is  shown  in  this  case. 

In  a  court  of  equity,  diligence  in  asserting  a  right  is  always 
commended,  and  one  who  is  shown  to  have  slept  upon  his  rights 
is  often   remitted   to  continued  somnolence — out  of  court! 

(2.)  The  cause  has  been  fully  argued  on  its  merits;  and 
as  it  is  of  such  public  importance,  and  a  dismissal  of  the  action 
upon  grounds  that  do  not  involve  decision  upon  the  merits 
might  result  in  prolonged  delays  in  litigation  before  reach- 
ing a  final  determination,  the  entire  contention  will  be  disposed 
of,  so  far  as  it  may  be  done  in  this  court,  by  consideration  of 
the  merits  of  the  cause  notwithstanding  the  objections  herein- 
before discussed. 

The  plaintiff  in  his  final  brief  summarizes  his  contention  in 
these  words: 

**0f  course  the  city's  interests  are  to  bo  considered.  That 
is  what  this  suit  is  for — to  determine  whether  any  of  its  prop- 
erty can  be  turned  over  to  the  absolute  control  of  a  money- 
making  corporation  for  thirty-fiv^  (35)  years,  to  do  a  com- 
mercial and  general  railroad  business.  Such  purpose  is  not 
germane  to  a  water  works  system. 


» > 


The  petition  alleges  in  substance:  (1).  That  the  Cincinnati, 
Creorgetown  &  Portsmouth  Railroad  Company  is  operating  a 
line  of  railway  from  Carrel  street,  Cincinnati,  through  the 
wat^r  works  property  to  a  point  beyond,  doing  a  common 
carrier  business;  and  that  said  line  was  constructed  through 
said  water  works  grounds  at  the  joint  expense  of  the  water 
works  commissioners  and  the  railroad  company.  (2).  Thai 
the  construction  of  said  railway  and  its  operation  as  a  common 
carrier  are  by  authority  of  said  commissioners,  but  without 
authority  of  the  board  of  legislation  of  the  city,  although 
said  board  of  legislation  is  fully  advised  of  the  facts,  and 
has  taken  no  steps  to  prevent  the  diversion  of  the  grounds 
and  the  operation  of  said  railway.  (3).  That  the  railway 
company,  unless  enjoined,  will  continue  so  to  operate  for 
thirty  (30)  years;  wherefore  the  court  is  asked  to  adjudge 
the  said  operation  to  be  in  contravention  of  the  law  and  an 
abuse  of  the  corporate  powers  of  the  city;  and  to  enjoin  the 
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same  and  direct  the  removal  of  said  track,  '*  except  so  far  as 
may  be  necessary  for  the  necessary  and  lawful  conduct  and 
operation  of  the  road  through  the  said  water  works  during 
construction,  and  thereafter.'' 

It  will  be  noted  that  there  is  here  no  claim  that  the  tax-payer 
nor  the  public  are  in  any  manner  injured,  either  by  increase 
of  taxation  or  otherwise;  nor  that  the  permission  or  authority 
given  the  railroad  comp&y  is  in  any  way  injurious  to  the 
interests  of  the  city  or  the  public;  nor,  indeed,  that  it  is  not 
beneficial  to  those  interests.  The  ordinary  grounds  of  injury 
of  a  tangible  nature,  the  prevention  of  which  is  the  predicate 
of  injunction  proceedings,  are  wholly  wanting.  This  action  is 
based  upon  the  bare  statutory  right  without  aid  from  extrinsic 
facts. 

And  it  will  be  further  noted  that  the  sole  ground  of  illegality 
claimed — excepting  an  allegation  that  the  trackway  over  the 
water  works  property  was  constructed  at  joint  private  and 
public  expense — ^is  that  the  board  of  legislation  of  the  city  has 
not  given  its  consent  to  the  authority  derived  by  the  company 
from  the  commissioners. 

The  •  so-called  ** commissioners  of  water  works,"  styled  also 
"trustees,"  in  the  act,  were  appointed  by  the  governor  of  Ohio 
under  the  provisions  of  and  with  powers  enumerated  in  Sec- 
tions 2435-1  to  2435-18  of  the  Revised  Statutes,  for  the  general 
purpose  of  providing  a  new  and  enlarged  plant  and  system  for 
the  water  supply  of  Cincinnati.  To  defray  the  costs  and  ex- 
penses of  the  work  they  were  authorized  to  borrow  six  million 
five  hundred  thousand  dollars  ($6,500,000),  and  subsequently 
(95  0.  L.,  821)  two  million  dollars  ($2,000,000)  additional,  on 
behalf  of  the  city,  and  issue  bonds  therefor  signed  by  the  presi- 
dent of  said  commissioners  of  water  works  and  the  city  auditor. 

The  manifest  purpose  of  the  act,  as  evidenced  by  its  terms, 
is  to  vest  in  said  commissioners  powers  to  carry  out  a  vast  under- 
taking. They  were  to  adopt  plans  and  specifications  providing 
for  construction  within  or  without  the  city  limits,  including  a 
long  list  of  enumerated  things,  and  in  addition  "such  other 
fixtures,  appliances  or  facilities,  as  in  their  opinion  are  neces- 
sary."    They  are  given  full  power  to  contract,  and  are  re- 
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lieved  from  the  operation  of  special  limiting  statutes  goyeming 
the  city  authorities  in  its  contracting  power.  The  full  power  of 
eminent  domain  of  the  city  is  vested  in  the  comrilissioners,  re- 
lieved of  the  necessity  of  concurrent  action  of  any  other  officer 
or  board;  and  they  are  authorized  to  acquire,  by  purchase  or 
condemnation,  any  real  and  personal  property  and  franchises 
necessary  for  the  work.  The  only  expressed  limitation  relates 
to  the  mode  of  making  certain  contracts,  taking  vouchers  for 
money,  payments,  etc.  It  is  also  provided  that  upon  final  com- 
pletion of  the  work,  it  shall  be  surrendered  to  the  city  board 
having  charge  of  the  water  supply. 

In  considering  the  character  of  the  powers  granted  under  this 
act,  I  can  but  repeat  here  what  I  said  in  The  City  of  Cincinnati 
V.  The  Trustees  of  the  Southern  R.  R,  et  al,  in  the  general  term 
opinion,  subsequently  approved,  inferentially  at  least,  by  the 
Supreme  Court,  viz: 

"As  to  the  power  of  the  trustees  to  be  exercised  under  the  act 
in  question  [referring  there  to  an  act  giving  certain  authority 
to  the  Southern  Railway  Trustees]  we  can  entertain  no  doubt. 
Considering  the  important  character  of  the  trust,  it  is  not  to  be 
supposed  that  it  was  ever  intended  by  the  Lejrislature  to  mini- 
mize and  confine  the  powers  of  the  trustees  in  the  premises,  but  • 
rather  to  amplify  them  to  the  full  measure  of  the  necessity; 
and,  certainly,  if  it  depended  upon  questions  of  mere  statutory 
construction,  we  should  feel  constrained  to  apply  the  most  lib- 
eral rules  recognized  by  the  practice  of  courts  in  such  cases.*' 

Nor  is  it  to  be  supposed  that  in  dealing  with  such  a  subject 
as  that  in  question,  the  Legislature  were  unaware  that  they  were 
creating  proprietary  powers  of  a  gua^i-private  nature  for  the 
private  advantage  of  the  inhabitants  of  the  city  of  Cincinnati 
as  a  legal  personality,  and  not  powers  of  that  other  class  relating 
more  directly  to  purely  governmental  functions.  In  respect  of 
the  former  powers,  authorities  charged  with  their  exercise  are 
trustees  in  fact,  and  governed  by  many  of  the  considerations 
applicable  to  individuals  under  the  responsibilities  and  duties 
of  the  trust  management  {City  of  Cincinnati  v.  Cameron,  33 
0.  St.,  336). 

The  distinction  is  a  vital  one  in  this  case;  and  a  consider- 
ation of  the  magnitude  and  complex  character  of  the  undertak- 
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ing  and  a  study  of  the  text  of  the  act  creating  the  commission, 
— ^which  enumerates  rather  than  defines  the  powers  granted — 
suggests  the  familiar  doctrine  of  ** implied  powers,"  as  ap- 
plicable ex  necessitate,  and  as  fairly  within  the  scope  and  intent 
of  the  act. 

We  pass  now  to  a  consideration  of  the  contract  in  question 
in  the  light  of  the  facts. 

The  water  works  commission,  controlled  by  physical  conditions 
of  the  territory  in  and  contiguous  to  Cincinnati,  acquired  a  tract 
of  land  several  miles  above  the  city,  fronting  on  the  Ohio  river, 
and  extending  thence  back  to  and  upon  the  hills  that  bound  the 
river  valley,  thereby — it  may  be  remarked  in  passing — con- 
trolling the  Ohio  side  of  the  great  natural  highway  of  the  valley 
of  the  Ohio  lying  between  the  hills  and  the  river,  and  connecting 
Cincinnati  with  the  up-river  cities  and  towns. 

Obviously  one  of  the  first  problems  of  the  situation  that  con- 
fronted the  commissioners  was  that  of  transportation.  The 
first  and  most  vital  of  the  ** appliances"  and  ** facilities"  re- 
quired at  the  outset  of  the  work  was  a  railway  connection 
with  the  trunk-lines  entering  Cincinnati,  whereby  carloads  of 
heavy  machinery  and  other  structures,  cast  iron  pipes  of  large 
size,  material  and  appliances  of  every  description,  required  in 
the  work  by  the  commissioners  or  contractors,  could  be  brought 
from  mine,  factory  or  quarry,  situated  anywhere  in  the  United 
States,  and .  delivered  upon  the  grounds  without  breaking  bulk. 
Without  such  facilities,  and  forced  to  depend  upon  the  river  or 
the  only  other  then  existing  highway — ^a  turnpike  road — it 
would  have  been  impossible  to  carry  out  the  intended  work  with- 
in any  practicable  limit  of  cost. 

The  Cincinnati,  Georgetown  &  Portsmouth  Railroad — a  nar- 
row gauge  railway  of  limited  capacity — ^was  the  only  railway 
available.  It  connected  with  the  Pennsylvania  system,  and 
through  it  with  the  other  leading  railways  of  the  country  at 
Carrel  street  about  three  miles  away,  and  touched  the  water 
works  property  at  the  northwest  comer.  The  commissioners 
very  properly,  and  in  order — to  borrow  the  phrase  of  the  Su- 
preme Court — **to  get  everything  ready  to  proceed  to  the  con- 
struction," built  a  suitable  railway  track  upon  their  property 
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(in  order  that  the  whole  ownership  and  control  thereof  might  be 
in  the  public  as  our  law  requires),  and  extended  it  by  a  neces- 
sary viaduct  to  the  boundary  line  of  the  property  at  a  point 
nearest  the  Cincinnati,  Georgetown  &  Portsmouth  Railway. 
This  was  done  upon  the  understanding  embodied  in  the  con- 
tract of  August  5,  1898,  under  which  the  railway  company  pro- 
ceeded to  rebuild  its  track  and  appurtenances  from  a  connec- 
tion with  said  water  works  viaduct  to  Carrel  street,  in  order  to 
bring  in  standard  gauge  cars  from  other  railways. 

Unquestionably  this  arrangement  was  a  most  desirable  one 
to  the  city,  for  not  only  was  the  contract  in  its  terms  in  every 
respect  favorable  for  the  city,  but  in  collateral  aspects  was  bene- 
ficial in  a  far  reaching  degree  as  an  important  factor  in  every 
contract  for  supplies  of  all  kinds.  Indeed  it  was  vital  to  the 
successful  accomplishment  of  the  entire  work,  and  it  must  re- 
main an  important  factor  in  the  future  maintenance  of  the 
system. 

But  a  mere  spur-extension  into  the  water  works  grounds 
was  soon  found  to  answer  but  partially  the  requirements  of  the 
situation.  Officers,  employes,  contractors,  workmen  and  the 
general  public  interested  in  the  work,  required  more  frequent 
and  regular  communication  with  the  city  than  the  railway  com- 
pany was  justified  in  providing,  upon  the  basis  of  the  water 
works'  business  alone. 

The  railway  company  therefore  extended  its  line  southeast- 
wardly  from  the  water  works  property  to  California  and  Coney 
Island,  and  the  commissioners,  by  a  contract  dated  December 
10,  1901,  leased  to  them  non-exclusively  for  a  term  of  years  the 
surplus  use  of  the  trackway  through  its  property  for  general 
railroad  purposes,  and  authorized  them  to  plant  poles  and  string 
wires  for  electrical  propulsion,  thereby  en-abling  the  company 
to  run  cars  at  frequent  intervals  and  avoid  smoke  and  cinders 
that  might  be  detrimental  to  the  water  supply. 

Of  this  contract — ^which  is  the  one  in  dispute  in  this  case — 
it  may  be  said  (as  also  of  the  first  contract)  that  so  far  from  be- 
ing in  any  way  detrimental  to  the  city's  interest  it  is  in  all 
respects  highly  beneficial.  It  will  suflBce  here,  without  setting 
forth  the  contracts  in  full,  to  point  out  the  salient  features  in 
connection  with  the  objections  urged. 
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Under  the  first  contract,  the  commissioners  were  to  build  a 
railway  of  standard  and  narrow  gauge  from  their  boundry  line 
nearest  the  Cincinnati,  Georgetown  &  Portsmouth  R.  E.  across 
the  water  works  lands  near  the  village  of  California,  lying  just 
beyond,  and  to  keep  in  repair  all  embankments,  bridges,  trestles 
and  piers  of  the  railway  so  constructed.  The  Cincinnati,  George- 
town &  Portsmouth  R.  R.  Co.  were  to  construct  their  rail- 
way from  Carrel  street  station  to  connect  with  the  railway  thus 
built  by  the  commissioners  and  were  to  operate  said  railway 
from  Carrel  street  to  and  upon  the  water  works  land  and 
switch  cars  from  Carrel  street  under  specified  and  very  favor- 
able rates,  or  a  proportionate  part  of  any  through  rate  made 
direct  to  the  water  works  terminus,  and  to  pay  on  each  car 
loaded  in  full  or  in  part  thus  hauled,  a  certain  price  during 
the  construction  of  the  water  works. 

The  second  contract  recites  the  first  one,  and  contains  a 
declaration  of  the  commissioners  that  the  rights  thereby  pro- 
vided for  and  as  revised  and  modified  by  the  second,  are  neces- 
sary for  the  construction  and  future  maintenance  of  the  works; 
grants  permission  and  authority  to  the  C,  G.  &  P.  R.  R.  Co. 
to  operate  with  the  necessary  equipment,  the  railway  built  by 
the  commissioners  over  the  water  works  property,  to  the  village 
of  California,  and  to  construct  certain  portions  of  the  track 
upon  the  water  works  lands  which  the  commissioners  had  failed 
to  construct  as  agreed,  and  maintain  a  passenger  station  on  the 
grounds.  It  is  provided  that  all  track  thus  constructed  on  the 
grounds  shall  belong  to  the  city,  and  that  all  track  shall  be 
maintained  by  the  company.  After  completion  of  the  water 
works,  electricity  only  is  to  be  used  as  a  motive  power  in  the 
operation  of  the  railway.  Then  follow  minor  provisions  relat- 
ing to  protection  of  the  city's  interests  in  various  particulars, 
as  conditions  precedent  to  the  continued  operation  of  the  rail- 
road; and  reservation  of  a  right  to  permit  the  joint  use  of  the 
tracks  by  any  other  railway.  It  limits  the  term  of  the  grant  or 
lease  to  thirty-five  (35)  years;  and  provides  for  a  car  license 
during  the  construction  of  the  water  works  and  a  flat  rental  of 
five  hundred  dollars  ($500)  per  year  thereafter  in  lieu  of  car 
licenses,  with  a  reservation  also  of  a  right  to  terminate  the 
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lease  at  any  time  for  failure  of  the  railway  company  to  comply 
with  any  of  the  conditions  of  the  lease.  There  is  also  a  restric- 
tion upon  transfer  of  rights ;  an  extension  of  switching  rates  as 
provided  in  the  first  contract,  during  the  continuance  of  the 
lease;  and  requires  a  bond  of  fifteen  thousand  dollars  ($15,000) 
for  faithful  performance  by  the  company. 

By  this  second  contract,  in  addition  to  the  mere  delivery  of 
freight  cars  upon  the  water  works  property,  there  was  estab- 
lished a  direct,  speedy  and  frequent  communication  with  the 
city — ^for  the  Cinciimati,  Georgetown  &  Portsmouth  railway 
also  connects  at  Carrel  street  with  the  street  car  lines — 
by  which  the  officers,  workmen  and  the  general  public  could 
reach  the  works  at  will  and  at  small  expense.  In  addition 
to  this,  baggage,  express  matter  and  mails  are  promptly  inter- 
changed with  equal  facility.  To  say  that  these  things  are  not 
germane  to  a  water  works  system,  is  to  ignore  the  vital  condi- 
tions incident  to  every  large  enterprise  carried  on  by  human 
labor. 

The  advantages  accruing  to  the  city  in  respect  of  the  multi- 
tude of  persons  necessarily  employed  in  the  work,  in  cheapen- 
ing and  rendering  possible  the  securing  of  labor,  were  second 
only  to  those  relating  to  the  transportation  of  heavy  freights 
from  a  distance;  and  the  objections  grounded  on  the  want  of 
connection  between  water  works  purposes  and  the  operation 
of  the  railroad  as  a  common  carrier,  fall  of  their  own  weight. 

But  it  is  said  further  that  the  lease-contract  is  ''ultra  vires'* 
-and  "invalid,"  because,  in  the  construction  of  the  railway 
through  the  water  works  property,  there  was  a  joint  enterprise 
and  an  unlawful  mingling  of  public  and  private  funds; 
and  further,  in  support  of  this  contention,  that  it  is  "no  part 
of  a  municipal  function  to  provide  railroad  facilities,"  or  "to 
turn  over  city  property  to  the  sole  control  of  a  railroad  com- 
pany and  furnish  a  right  of  way  over  city  grounds,  and  still 
less,  to  expend  public  funds  thereon." 

fiut  this  objection  rests  upon  loose  thinking,  and  a  failure  to 
observe  the  clear  distinction  hereinbefore  pointed  out  between 
purely  municipal  or  governmental  and  proprietary  functions. 
It  is  quite  clear  from  the  terms  of  the  contract  in  question  that 
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the  ownership  and  control  of  the  city  property  is  carefully  re- 
served to  the  public.  What  has  been  done,  was  and  is  simply  a 
leasing  of  the  ** surplus  use"  which  does  not  in  any  way  involve 
the  city  in  any  joint  enterprise  or  in  partnership  relations  of 
any  kind  whatever.  It  is  also  quite  clear  that  the  building  of  the 
railway  over  the  grounds  by  the  commissioners  was  necessary 
for  reasons  already  pointed  out. 

The  objection  is  based  upon  a  manifest  misstatement  of  the 
facts  to  support  a  misconception  of  the  law,  for  it  is  obvious 
upon  the  actual  facts  that  if  the  law  were,  as  embodied  in  the 
objection,  every  leasing  of  municipal  property,  the  use  of  which 
is  not  needed,  would  be  equally  a  violation  of  the  law.  The 
distinction  is  very  clearly  pointed  out  in  the  case  of  this  plaintiff 
against  the  city,  based  upon  the  water  works  law  in  question, 
and  cited  here  in  support  of  his  contention  {Alter  v.  City  and 
Ampt  V.  City,  56  0.  St.,  47  [see  p.  64] ). 

In  connection  with  the  last  mentioned  objection  it  is  also  urged 
that  the  contract  is  invalid  because  the  commissioners  being  a 
mere  '* building  committee''  have  no  authority  to  make  a  con- 
tract continuing  beyond  the  period  required  for  construction. 
But  this  rests  upon  no  better  foundation. 

In  the  exercise  of  purely  governmental  functions  the  authori- 
ties charged  with  them  are  bound  to  transmit  the  powers  en- 
trusted to  them  unimpaired  to  their  successors ;  but  in  the  ex- 
ercise of  proprietary  functions,  they  are  controlled  by  no  such 
rule,  because  they  act  and  contract  for  the  private  benefit  of 
the  municipality  and  its  inhabitants,  and  may  exercise  their 
business  judgment  as  private  trustees  might  do  (1  Dill.  Munie. 
Corp.  [3d  Ed.],  par.  66  and  par.  27;  Cinti.  v.  Cameron,  33  0. 
St.,  336,  367 ;  Safety  Cable  Co.  v.  City  of  Bait.,  13  [U.  S.]  C.  C. 
App.,  375,  377). 

It  is  clear  that  if  facilities  for  transportation  afforded  by  a 
railway  are  within  the  purview  of  the  powers  vested  in  the 
commission — and  of  this  I  think  can  be  no  reasonable  doubt 
in  the  present  case — then,  obviously,  these  facilities  could  be 
paid  for  out  of  the  funds  provided  for  the  general  purposes  of  tho 
work.  If  no  such  facilities  had  existed,  the  necessity  might 
possibly  have   justified   the   construction   of  a  special   line  of 
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railway  at  a  very  large  expense,  for  it  will  be  noted  that  the 
power  to  acquire  franchises  is  expressly  given  in  the  act. 

But,  instead  of  thus  expending  the  public  money,  except  for 
the  trackage  upon  its  own  grounds,  which  was  manifestly  proper, 
the  commissioners,  very  wisely  as  appears,  negotiated  upon 
the  basis  of  a  mere  permit  or  license,  authorizing  the  use  for  a 
limited  term  of  the  idle  increment  of  the  trackage,  for  very 
great  and  continuing  benefits  to  the  city  and  the  public  in 
respect  of  the  water  works,  present  and  future,  incidentally 
providing  for  the  maintenance  of  the  trackage  by  the  lessee  and 
a  source  of  revenue  therefrom  to  the  city.  Had  the  same  thing 
been  done  by  a  board  of  directors  of  a  private  corporation  as 
trustees  for  the  stockholders,  certainly  praise  and  not  censure 
would  be  freely  accorded. 

The  language  of  the  opinion  in  the  case  of  Pike's  Peak  Co. 
V.  Colorado  Springs,  105  Fed.,  1,  exactly  applies.  The  court 
there  said: 

*'Now  what  is  the  real  contention  of  counsel  here.  It  is  that 
while  the  city  council  [water  works  commissioners]  might  law- 
fully have  contracted  for  these  public  utilities,  and  have  taxed 
its  constituents,  and  have  paid  out  their  money  to  obtain  them, 
it  had  no  power  to  obtain  them  and  pay  for  them  out  of  the 
idle  water  power"  [surplus  use  of  trackway]  **that  existed  in 
the  water  system  of  the  city  without  the  expenditude  of  a 
dollar  of  that  money  of  the  citizens.  It  is,  in  fact,  that  munic- 
ipalities hold  all  that  part  of  public  utilities  which  they  can 
not  apply  to  customary  municipal  uses  in  trust  to  waste,  to  the 
loss  of  their  cestuis  que  trustent,  and  not  to  their  benefit.  This 
proposition  finds  no  support  in  reason  or  authority.   •   •   • 

**  Municipalities  and  their  officers  have  the  power,  and  it  is 
their  duty  to  apply  the  power  and  use  of  all  public  utilities 
under  their  control  for  the  benefit  of  their  cities  and  citizens, 
provided  always,  that  such  application  does  not  materially 
impair  those  facilities  for  the  purposes  for  which  they  were 
primarily  created"  {Union  Pacific  Ry,  v.  Chic,  B.  7.  &  P.  Ry,, 
51  Fed.,  309  [affirmed  by  the  U.  S.  Supreme  Ct.  in  163  U.  S., 
321,  564] ;  City  of  St.  Louis  v.  The  Maggie  P.,  25  Fed.,  202; 
State  V.  City  of  Eauclaire,  40  Wise,  533 ;  see  also  70  Wise,  635 : 
71  Wise,  139 ;  3  Allen,  9 ;  131  Mass.,  23 :  77  Maine,  530-7 ;  96 
Mass.,  381-6;  Ch.  App.,  841-51;  8  H.  L.  Cas.,  712). 

If  the  power  to  contract,  in  the  independent  relation  of  trus- 
tees, exists,  the  only  question  open  to  discussion  concerning  a 
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given  contract  would  be  wheteher,  as  shown  by  its  terms  and 
scope  and  the  surrounding  circumstances,  it  is  an  abuse  of 
the  powers  of  the  trustees.  The  time  involved  in  it  is  simply 
an  element,  like  any  other,  to  be  considered  in  this  connection. 
Whether  or  not  rights  granted  under  it  extend  beyond  the 
tenure  of  the  trusteeship,  is  an  immaterial  question,  unless 
the  contract  be  of  such  a  nature  as  th%it  the  fact  of  such  ex- 
tension points  to  an  abuse  of  power.  In  this  case  the  time 
^ven  does  not  seem  to  me  unreasonable,  especially  in  view  of 
the  right  of  condemnation  that  existed  in  favor  of  the  com- 
pany, independent  of  the  contract. 

Indeed  the  whole  question  here  is  analogous  to  that  involved 
in  McCuUough  v.  State  of  Maryland,  4  Wheat.,  316,  where  the 
Supreme  Court  of  the  United  States,  in  considering  the  power 
of  Congress  under  the  Constitution  to  establish  the  U.  S.  bank 
ss  an  agency  to  facilitate  the  financial  operations  of  the  gen- 
eral government,  held,  Chief  Justice  Marshall,  delivering  the 
opinion: 

*'If  a  certain  means  to  carry  into  effect  any  of  the  powers 
expressly  given  by  the  Constitution  be  an  appropriate  mear 
sure,  not  prohibited  by  the  Constitution,  the  degree  of  its  neces- 
sity is  a  question  of  legislative  discretion,  not  of  judicial  cogni- 
zance." 

In  the  statutes  under  consideration,  the  commissioners  are 
vested  with  full  power  to  provide  facilities  appropriate  to  the 
work,  and  to  make  contracts. 

There  is,  in  the  terms  of  the  act,  no  limitation  as  to  the  time 
for  which  such  contracts  may  run.  For  reasons  already  given, 
transportation  facilities,  such  as  can  alone  be  afforded  by  a 
railway  operating  as  a  general  common  carrier,  are  distinctly 
within  the  general  scope  of  the  undertaking  and  are  facilities 
contemplated  by  the  act,  by  fair  intendment,  and  to  contract 
therefor  is  within  the  discretionary  power  of  the  commissioners. 
They  have  officially  declared  the  necessity  for  the  facilities  se- 
cured by  the  contract  in  question;  and  I  am  clearly  of  opinion 
that,  as  such  a  contract  is  not  prohibited  in  the  act,  and  as  it 
involves  no  injury,  but,  on  the  contrary  is  beneficial  to  the 
trust,  it  is  within  the  discretionary  power  vested  in  them  under 
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their  exercise  of  that  power  and  is  not  open  to  judicial  ques- 
tion. For  the  same  reasons,  I  am  satisfied  also  that  no  action 
of  the  legislative  body  of  the  city  was  or  is  necessary  to  give 
it  validity.  See  in  support  of  these  views,  the  opinions  of  the 
United  States  Circuit  Court  of  Appeals  in  Ills.  Trust  dt  Sav- 
ings Bk.  V.  Arkansas  City,  76  Fed.,  271,  282. 

It  was  stated  in  argument  that  the  grant  of  a  right  of  way 
through  the  water  works  property  to  the  Cincinnati  &  Eastern 
Railway  was  confirmed  by  a  formal  ordinance  of  the  board  of 
legislation  of  the  city.  This  fact  can  have  no  force  as  an  argu- 
ment here  because — ^ambng  other  reasons — while  the  permission 
of  the  commissioners  was  in  that  case  necessary  in  the  first  in- 
stance, the  character  of  the  use  may  not  have  been  so  connected 
with  the  needs  of  the  enterprise  as  to  bring  it  fairly  within  the 
scope  of  their  independent  action,  and  hence  might  require  the 
approval  of  the  city  authorities. 

But  we  are  not  called  upon  to  decide  that  question  here. 

For  all  reasons  given,  and  upon  full  consideration,  both  of 
the  merits  of  the  case  and  the  special  defenses  urged,  judg- 
ment must  be  rendered  against  the  plaintiff;  and,  in  view  of 
the  circumstances  attending  the  bringing  of  this  suit,  the  judg- 
ment must  be  with  costs ;  and  it  is  so  ordered. 

Judgment  dismissing  the  action  at  costs  of  plaintiff. 

William  M.  Ampt,  for  plaintiff. 

Charles  J,  Hunt,  Jonas  B.  Frenkel  and  Frank  F.  Dinsmare, 
for  defendants. 
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PROSECUTIONS  FOR  KEEPING  SALOON  OPEN  OH  SUNDAY. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

Theodore  Bramley  v.  The  Village  of  Eucud. 

Decided,  September  22,  1904. 

Ordinance — Providing  for  Sunday  Closing  of  Saloons — Tillages  Have 
Power  to  Enact — Affidavit — Facts  Necessary  to  Charge  an  Offense 
— Excepting  Privosos — Place  of  in  Ordinance — Negative  Aver^ 
ments — Municipal  Corporations— Criminal  Law, 

1.  A  village  has  power  under  Section  4364-20,  Revised   Statutes,  to 

enact  an  ordinance  prohibiting  the  allowing  to  remain  open  on 
the  first  day  of  the  week,  commonly  called  Sunday,  a  place  where  | 

on  other  days  intoxicating  liquors  are  commonly  sold  as  a  bev- 
erage. 

2.  The  validity  of  an  ordinance  is  not  affected  by  the  fact  that  an  ex- 

cepting proviso  is  found  in  the  enacting  clause,  or  in  some  other 
clause;  or  that  the  offense  is  defined  in  one  section,  and  the  pro- 
viso making  the  exception  is  found  in  another.  i 

3.  Where  the  matter  contained   in  the  exemption  or  proviso  enters  I 

into  and  becomes  a  part  of  the  description  of  the  offense,  it  must 
be  embodied  in  the  affidavit;  but  if  it  is  not  a  part  of  the  de- 
scription of  the  offense,  it  is  not  necessary  to  put  it  into  the 
affidavit. 

4.  The  exception  contained  in  Section  4364c  forms  a  part  of  the  def- 

inition of  the  offense,  and  an  affidavit,  charging  that  a  certain 
place  (a  saloon)  was  allowed  to  remain  open  on  Sunday,  is  defec- 
tive if  it  fails  to  state  that  the  place  was  open  on  Sunday,  and 
that  iit  is  one  in  which  liquor  is  sold  on  week  days,  and  is  not 
one  in  which  liquor  is  sold  for  the  purposes  for  which  druggists 
sell  it. 

BE.VC0M,  J. 

In  case  No.  88148,  entitled  Theodore  Bramley  v.  The  Village 
of  Euclid,  the  same  being  an  error  proceeding,  the  facts  appear 
to  be  that  Theodore  Bramley  was  convicted  in  the  mayor's  court 
of  that  village  under  an  aflSdavit  that  averred  that  Theodore 
Bramley  did,  *'on  the  first  day  of  the  week,  commonly  called 
Sunday,  allow  to  remain  open  his  place  where,  upon  other  days, 
intoxicating  liquors  are  commonly  sold."  The  petitioner  com- 
plains : 
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First,  that  the  village  of  Euclid  had  no  power  to  pass  the 
ordinaDce  under  which  this  conviction  was  had. 

Second,  that  the  affidavit  under  which  the  conviction  was  had 
did  not  contain  facts  which  constitute  an  offense  against  the 
ordinance  of  the  village. 

As  to  the  first:  The  authority  of  the  village  to  pass  an  ordi- 
nance of  this  character  is  granted  by  Section  4364-20,  Revised 
Statutes,  the  grant  of  power  being  substantially  in  these  words : 

'*Any  municipal  corporation  shall  have  full  power  to  regu- 
late the  selling,  furnishing  or  giving  away  of  intoxicating  liquors 
as  a  beverage  and  places  where  intoxicating  liquors  are  sold, 
furnished  or  given  away  as  a  'beverage/  except  as  provided 
for  in  Section  4364-20c  of  this  act.'' 

And  the  exception  as  contained  in  that  further  Section  4364- 
20c,  is,  substantially,  that  municipalities  shall  not  have  power 
*'to  regulate  or  prevent  the  selling  of  intoxicating  liquors  at 
retail  by  a  regular  druggist  for  exclusively  known  medicinal, 
pharmaceutical,  mechanical  or  sacramental  purposes."  Those 
sections  state  substantially  the  power,  and  the  restriction  upon 
that  power.  Under  the  power  so  granted,  the  village  of  Euclid, 
through  its  council,  did,  on  or  about  June  8,  1903,  pass  an  or- 
dinance exercising  this  power,  said  ordinance  being  divided  into 
seven  sections,  and  it  was  under  the  authority  of  this  ordinance 
that  Bramley  was  prosecuted  and  convicted. 

As  to  the  first  complaint  of  Theodore  Bramley,  to-wit,  that 
the  village  did  not  have  power  to  enact  an  ordinance  of  this 
kind,  the  court  is  of  opinion  that  the  village  did  have  power. 

That  brings  us  to  the  second  question,  which  is  the  one  about 
which  there  was  a  serious  contest  between  the  learned  counsel 
representing  respectively  the  interests  of  the  complainant  and 
the  defendant:  Did  the  affidavit  contain  facts  which  constitute 
an  offense  under  the  ordinance?  I  have  already  read  the  affi- 
davit which  constitutes  the  charge  against  the  defendant,  and 
it  is  unnecessary  to  repeat  it.  Petitioner  says  it  is  demurrable 
in  the  form  in  which  it  stands;  that  it  is  not  an  offense  **on 
the  first  day  of  the  week,  commonly  called  Sunday,  to  allow  to 
remain  open  a  place  where  upon  other  days  intoxicating  liquors 
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are  commonly  sold";  that  a  charge  in  these  words  will  not  sus- 
tain a  conviction;  that  places  coming  within  this  language  are 
forbidden  to  be  open  on  Sunday  only  when  they  do  not  sell 
intoxicating  liquors  for  the  purposes  designated  under  Section 
4364-20c)  and  that  this  afiSdavit,  not  having  that  exception  em- 
bodied in  it,  charges  no  ojffense. 

It  is  conceded  by  counsel,  and  it  is  clearly  the  law,  that  an 
affidavit  of  this  character  must  contain  certain  exceptions  and 
that  there  are  other  exceptions  which  it  is  not  necessary  for  the 
affidavit  to  contain.  That  is,  in  an  ordinance  or  in  a  law  there 
may  be  provisos  making  certain  exceptions.  Some  of  these 
provisos  must  be  embodied  in  an  affidavit,  and  others  are  not 
necessarily  embodied  in  it.  There  is  no  dispute  between  the 
parties  as  to  that,  and  could  not  be  under  the  law,  and  that 
brings  us  to  a  consideration  of  the  things  that  must  be  embodied 
in  the  affidavit. 

Argument  was  had  between  counsel  as  to  whether  or  not  the 
place  in  which  the  excepting  proviso  was  found  was  of  any 
importance;  whether  it  is  of  importance  that  the  proviso  be  in 
the  enacting  clause  or  in  some  other  clause,  and  whether  the 
fact  that  the  offense  was  defined  in  one  section  of  an  ordinance 
and  the  proviso  making  exception  was  found  in  another  was 
significant.  The  court  does  not  think  that  these  facts  make 
the  slightest  difference.  It  is  perfectly  clear  that  the  test  is^ 
not  whether  it  was  in  the  enacting  clause  or  in  some  other 
place,  and  the  test  is  not  whether  the  offense  be  defined  in  one 
section  and  the  exception  be  in  another.  It  is  true  that  in 
.  some  cases  cited  by  our  Supreme  Court  they  have  said  that 
certain  courts  in  other  states  have  deemed  that  to  be  mate- 
rial, but  when  we  examine  the  cases  so  cited  we  find  that  is 
not  the  test  in  this  state,  and  find  the  test  is  cleary  laid  down 
by  our  Supreme  Court. 

Beginning  with  the  first  and  perhaps  the  most  authoritative 
case  on  this  subject,  Elm  v.  State,  1  0.  S.,  16,  the  last  section 
of  the  syllabus  reads: 

**A  negative  averment  to  the  matter  of  an  exception  or  pro- 
viso in  a  statute  is  not  requisite  in  an  indictment,  unless  the 
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matter  of  such  exception  or  proviso  enter  into  and  become  a 
part  of  the  description  of  the  offense,  or  a  qualification  of  the 
language  defining  or  creating  it;  but  as  the  exception  of  the 
sale  of  liquor  for  medicinal  and  pharmaceutical  purposes  in 
the  proviso  in  the  first  section  of  the  law  of  1851,  to  restrain 
the  sale  of  liquor,  points  directly  to  the  character  of  the  of- 
fense, and  becomes  a  material  qualification  in  the  statutory 
description  of  it,  an  indictment  under  this  .section  is  defective 
without  the  negative  averment." 

The  substance  of  this  is  that  if  the  matter  of  such  exception 
or  proviso  enter  into  and  become  a  part  of  the  description  of 
the  offense,  it  must  be  embodied  in  the  affidavit.  That  is  what 
is  said  in  the  syllabus  of  this  case.  The  syllabus  in  1  0.  S., 
16,  is  not  the  authoritative  language  of  the  whole  court  as  it  isr 
in  the  later  reports,  but  this  case  was  reported  by  McCook, 
an  able  lawyer,  and  he  doubtless  knew  just  what  the  court 
meant  to  decide.  There  is  nothing  in  the  body  of  the  opinion 
which  would  indicate  that  that  was  not  their  opinion.  The  court 
say,  on  page  25 : 

''When,  therefore,  the  matter  of  the  proviso  or  exception 
in  the  statute,  whether  it  be  embraced  within  what  has  been 
termed  the  enacting  clause  or  not,  enters  into  and  becomes  a 
part  of  the  description  of  the  offense,  or  a  material  qualifi- 
cation of  the  language  which  defines  or  creates  the  offense,  the 
negative  allegation  in  the  indictment  is  requisite." 

That  is  the  substance  of  that  case. 

In  Becker  v.  State,  8  0.  S.,  392,  the  second  division  of  the 
syllabus  reads: 

"Said  proviso  forms  no  part  of  the  description  of  the  offense 
of  violating  said  first  section,  •  •  •  and  the  benefits  of  said 
proviso  must  be  taken  advantage  of  by  the  accused  in  mak- 
ing his  defense  upon  the  facts. 

''This  is  in  accordance  with  the  rule  laid  down  in  Him  v. 
State,  1  0.  S.,  24." 

In  other  words,  if  it  is  no  part  of  the  description  of  the 
offense  it  is  not  necessary  to  put  it  into  the  affidavit;  if  it  is 
a  part  of  the  description,  it  is  necessary. 
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We  next  come  to  32  0.  S.,  435,  2d  division  of  the  syllabus: 

'*A  negative  avennent  to  the  matter  of  a  proviso  in  a  statute 
is  not  requisite  in  an  information,  unless  the  matter  of  such 
proviso  enters  into  and  becomes  a  part  of  the  description  of 
the  offense,  or  is  a  qualification  of  the  language  defining  or 
creating  it." 


And  on  page  437  it  cites  Hirn  v.  State,  1  0.  S.,  16,  follows 
it,  saying  that  in  that  case  it  was  held  that  the  aflSdavit  must 
contain  the  proviso  because  it  was  descriptive  of  the  offense, 
but  holding  that  in  the  case  then  under  consideration  the  pro- 
viso of  the  statute  is  not  a  part  of  the  description  of  the  offense. 

In  55  O.  S.,  573,  it  is  held,  in  the  first  division  of  the  syl- 
labus, that— 

"The  proviso  contained  in  Section  3  of  pure  food  laws  of 
the  state,  •  •  •  applies  to  the  whole  act,  and  is  not  descrip- 
tive of  any  particular  offense  therein  defined;  and,  for  such 
reason,  a  negative  averment  of  facts  within  the  proviso,  is  not 
required  in  an  affidavit  charging  an  offense  against  the  act." 

Again,  in  58  0.  S.,  676,  the  fourth  division  of  the  syllabus 
reads: 

**  Where  an  exception  or  proviso  in  a  criminal  statute  is  a 
part  of  the  description  of  the  offense,  it  must  be  negatived  by 
averment  in  the  indictment  in  order  to  fully  state  the  offense; 
but  when  its  effect  is  merely  to  except  specified  acts  or  persons 
from  the  operation  of  the  general  prohibitory  words  of  the 
statute,  the  negative  averment  is  unnecessary." 

Do  the  exceptions  or  does  the  proviso  contain  part  of  the 
definition  of  the  offense?  That  is  the  test  in  all  five  of  these 
cases.  If  the  language  is  a  definition  of  the  offense,  then  the 
affidavit  must  contain  it.  If  it  be  an  enumeration  of  acts  or 
persons  who  are  excepted,  then  the  affidavit  does  not  need  to 
embody  it.  For  instance,  in  58  0.  S.,  676,  it  was  held  that 
under  an  act  to  regulate  the  practice  of  medicine,  excepting 
certain  persons  from  the  operation  of  that  law,  these  excep- 
tions need  not  be  negatived  in  the  affidavit ;  likewise,  in  32  O.  S., 
435,  it  was  held  that,  where  a  certain  person  was  charged  with 
performing  common  labor  on  the  Sabbath  day,  it  is  not  nee- 
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essary  to  negative  the  exception  excepting  persons  who  ob- 
serve the  seventh  day  of  the  week  as  Sabbath  from  the  opera^ 
tion  of  that  law. 

Thus  far  we  are  perhaps  now  ail  agreed.  There  is  perhaps 
no  great  difference  of  opinion  between  council  as  to  the  power 
of  the  village  to  pass  that  ordinance.  Further,  we  are  perhaps 
agreed  that  the  affidavit  must  contain  the  proviso,  if  the  pro- 
viso is  a  part  of  the  definition  of  the  offense;  but  if  the  pro- 
viso be  an  exception  of  certain  persons,  the  negative  averment 
is  unnecessary.  The  whole  offense  must  be  charged  in  the  affi- 
davit. Whether  that  be  found  in  one  section  or  in  several  sec- 
tions, in  the  enacting  clause  or  some  other  clause,  is  of  no  im- 
portance whatever.  If  it  be  part  of  the  definition  of  the  offense 
it  must  be  contained  in  the  affidavit.  Thus  far  the  matter  has 
not  given  much  trouble. 

This  brings  us  to  the  final  question  in  this  case:  Is  the  ex- 
ception contained  in  Section  4364-20c  part  of  the  defijiition 
of  the  offense?  The  offense  charged  in  the  affidavit  is  that 
Theodore  Bramley  **did,  on  the  first  day  of  the  week,  commonly 
called  Sunday,  allow  to  remain  open  his  place  where  upon  other 
days  intoxicating  liquors  are  commonly  sold."  So  far  as  this 
affidavit  throws  light  upon  this  subject,  that  may  have  been  a 
drug  store  and  Bramley  may  have  been  a  druggist,  and  he  may 
have  sold  liquors  at  all  times  for  medicinal,  pharmaceutical  and 
the  other  purposes  enumerated  in  the  section  which  makes  the 
exceptions.  The  description  of  the  offense  for  which  Bram- 
ley could  be  punished  is  not  contained  in  this  affidavit.  The 
offense  for  which  it  is  sought  to  punish  him  was  that  he  al- 
lowed his  place,  which,  in  plain  words,  was  not  a  drug  store 
but  was  a  saloon  and  which  was  kept  open  on  the  six  week 
days,  as  we  commonly  call  them,  to  remain  open  also  on  Sun- 
day. The  affidavit,  this  court  is  of  opinion,  should  contain 
that  exception.  The  exception  is  part  of  the  definition  of  the 
offense.  He  allowed  his  business  place  to  be  left  open.  His 
business  place  was  one  in  which  on  week  day  liquor  was  sold. 
Further,  it  was  not  a  place  where  licjuor  was  sold  for  the  pur- 
poses for  which  druggists  sell  it.     It  was  a  saloon.     The  affi- 
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davit  charging  the  offense  should  contain  all  these  facts.  It 
did  not  contain  them.  No  conviction  cotdd  be  had  under  it 
The  prisoner  is  discharged.    Defendant  in  error  excepts. 

Hcrt,  Canfield  &  Croke,  for  plaintiff. 

P.  H.  Kaiser,  for  defendant. 


ACRKSMKNTS  CONT£MPLATlNC  A  FRAUD  OR  IN  OPPOSITION 

TO  PUBUC  POUCY. 

[Common  Pleas  Court  of  Hamilton  County.] 

Edward  Pape  v.  The  Standard  Oil  Co.* 

Decided,  May  26,  1903. 

Contracts — Where  a  Fraud  Against  the  Public — Or  Against  Public 
Policy — Not  Enforceable — Agency. 

No  right  of  action  can  be  based  upon  a  contract  which  contemplates 
the  imposing  of  a  fraud  upon  the  public.  This  rule  applies  where 
the  parties  are  in  pari  delicto^  and  the  contract  is  either  expressly 
illegal  or  is  opposed  to  public  policy,  irrespective  of  agency, 
whether  revocable  or  irrevocable. 

SPIEGEL)  J. 

Plaintiff  alleges  that  he  was  in  the  employ  of  the  Standard 
Oil  Co.  from  April,  1894,  until  June,  1902,  as  the  driver  of  an 
oil  wagon  on  a  certain  oil  route  in  this  city,  receiving  therefor 
$15  a  week ;  that  defendant  entered  into  a  further  contract  with 
the  plaintiff,  directing  him  to  hold  himself  out  as  the  owner 
of  said  oil  route,  and  place  his  name  as  owner  on  said  wagon,  he 
having  been  for  years  the  driver  for  the  original  owner,  J.  W. 
Austin,  who  had  sold  out  to  the  Standard  Oil  Co.;  that  said 
plaintiff  did  this,  making  out  the  bills  for  oil  delivered  to  his 
customers  in  his  own  name,  from  May,  1894,  until  July,  1901, 
under  a  promise  from  defendant  to  pay  him  what  these  services 
were  reasonably  worth.  And  at  the  latter  date  defendant  or- 
dered him  to  place  its  name  on  the  wagon,  inform  his  customers 

♦Affirmed  by  the  Circuit  Court,  5  C.  C. — N.  S..  252.  and  dismissed 
in  the  Supreme  Court  for  want  of  preparation,  October  18,  1904. 
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that  it  was  the  owner  of  said  route,  and  make  out  the  bills  in 
its  name;  that  plaintiflP  did  this,  continuing  in  defendant's 
employ  as  driver  another  year,  but  that  the  latter  has  never 
paid  him  for  said  extra  services  which  were  reasonably  worth 
$10,550,  for  which  he  asks  judgment. 

To  this  petition  a  demurrer  has  been  interposed  by  defend- 
ant. 

Ex  turpi  caiisa  non  oritur  actio.  Here  is  an  agreement  be- 
tween two  parties  to  impose  a  fraud  upon  the  public.  No 
right  of  action  can  spring  out  of  such  a  contract;  for  this  rule 
applies,  not  only  when  the  contract  is  expressly  illegal,  but 
whenever  it  is  opposed  to  public  policy  and  when  the  parties 
to  such  an  agreement  are  iji  pari  delictOf  the  law  refuses  to  aid 
either  of  them  against  the  other,  where  they  have  placed  them- 
selves by  their  own  acts.  Citing  Broom's  Legal  Maxims,  page 
733: 

"As  a  general  rule  then,  a  contract  or  an  agreement  can  not 
be  made  the  subject  of  an  action  if  it  be  impeachable  on  the 
ground  of  dishonesty,  or  as  being  opposed  to  public  policy — if 
it  be  either  contra  bonos  mores,  or  forbidden  by  the  law.  In 
answer  to  an  action  founded  on  such  an  agreement,  the  maxim 
may  be  urged,  ex  maleficio  non  oritur  contractus — a  contract 
can  not  arise  out  of  an  act  radically  vicious  and  illegal;  those 
who  come  into  a  court  of  justice  to  seek  redress  must  come  with 
clean  hands,  and  must  disclose  a  transaction  warranted  by  law. '  * 

There  is  no  distinction  between  an  illegal  and  an  immoral 
purpose,  for,  as  Lord  Mansfield  {Holman  v.  Johnson,  Cowp., 
343),  has  said: 

** While  the  objection  that  a  contract  is  immoral  or  illegal  as 
between  plaintiflP  and  defendant,  sounds  at  all  times  very  ill  in 
the  mouth  of  the  defendant,  it  is  not  for  his  sake,  however,  that 
the  objection  is  ever  allowed,  but  it  it  is  founded  in  general 
principles  of  policy,  which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice  as  between  him  and  the  plaintiflP, 
by  accident,  if  I  may  say  so.  The  principle  of  public  policy  is 
this :  Ex  dolo  malo  non  oritur  actio.  No  court  will  lend  its  aid 
to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or 
an  illegal  act.  If,  from  the  plaintiflP's  own  stating  or  otherwise 
the  cause  of  action  appears  to  arise  ex  turpi  causa  or  the  trans- 
gression  of   a  positive   law   of   this   country,   then   the   court 
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says  he  has  no  right  to  be  assisted.  It  is  upon  that  ground  the 
court  goes,  not  for  the  sake  of  the  defendant,  but  because  they 
will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the  plaintiflp 
and  defendant  were  to  change  sides  and  the  defendant  were  to 
bring  his  action  against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it,  for  where  both  are  equally  in  fault,  potior 
est  conditio  defendentis/^ 

Council  for  plaintiff  has  cited  to  me  two  English  cases,  Read 
V.  Anderson  (13  Q.  B.  D.,  779)  and  Seymour  v.  Bridge  (14  Q. 
B.  D.,  460),  which  are,  however,  not  in  point.  Their  decision 
rests  upon  the  rules  underying  agency,  and  are  not  applicable 
to  the  case  at  bar.  Even  were  this  not  so,  this  court  would  pre- 
fer to  follow  the  minority  decision  of  Brett,  Master  of  Bolls, 
in  Read  v.  Anderson,  who,  irrespective  of  the  question  of  agency, 
whether  revocable  or  irrevocable,  holds  the  entire  transaction 
(it  being  a  betting  transaction  upon  the  turf  exchange),  while 
not  illegal  (according  to  the  English  law),  still  directly  objec- 
tionable to  the  law,  and,  therefore,  a  business  of  which  the  law 
ought  not  to  take  notice,  and  dismisses  both  parties. 

Demurrer  sustained,  and  judgment  may  be  taken  accordingly. 

David  Davis,  for  plaintiff. 

Jas.  R.  Jordan,  contra. 
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ESUITABLE  CLAIMS  NOT  COLUDCTABLE  AT  LAW. 

[Common  Pleas  Court  of  Franklin  County.] 

The  State  of  Ohio,  ex  rel,  v.  Wall,  as  Director. 

Decided,  January  Term,  1902. 

Municipal  Corporation*— Claims  Against  which  are  Equitable  and 
Just — For  which  Provision  has  been  Made — But  are  not  Coh 
lectahle  at  Law  or  in  Equity, 

Where  the  allegations  of  the  petition  demurred  to  show  that  the 
plalntlfTs  claim  is  equitable  and  Just,  and  that  the  serylces  sued 
for  were  necessary  and  beneficial  to  the  defendant,  a  municipal 
corporation,  and  that  the  defendant  by  ordinance  duly  passed 
has  allowed  the  claim  as  a  valid  claim  against  the  defendant, 
and  made  an  appropriation  of  funds  for  the  payment  thereof, 
and  authorized  and  directed  the  same  to  be  paid,  the  demurrer 
should  be  overruled,  although  such  claim  without  such  ordinance 
could  not  have  been  collected  at  law  or  in  equity. 

E.  P.  Evans,  J. 

The  relator,  The  German  American  Publishing  &  Printing 
Company,  a  corporation,  engaged  in  printing  and  publishing  a 
newspaper  printed  in  the  German  language  and  of  general  cir- 
culation in  the  city  of  Columbus  and  in  the  county  of  Franklin, 
brought  this  action  to  obtain  a  writ  of  mandamus  to  compel  the 
defendant,  the  director  of  accounts  of  said  city,  to  draw  and 
issue  to  the  relator  a  warrant  on  the  treasurer  of  said  city  for 
the  sum  of  three  hundred  and  forty-six  dollars  ($346)  with  in- 
terest thereon  from  October  16,  1893.  It  appears  from  the  alle- 
gations of  the  second  amended  petition,  that  in  May,  1892,  the 
board  of  public  works  of  Columbus  advertised  for  bids  for  the 
municipal  advertising  for  one  year,  and  that  said  relator 
submitted  a  bid,  and  was  the  lowest  responsible  bidder  there- 
for, but  said  board  took  no  action  thereon  until  January 
13,  1893,  when  it  accepted  said  bid  upon  the  condition  that  this 
arrangement  was  to  be  terminated  at  the  option  of  this  board 
at  any  time  and  not  to  continue  beyond  the  first  day  of  May, 
1893,  unless  further  ordered  by  this  board.  That  thereupon  the 
relator  entered  upon  the  publication  in  its  said  newspaper  of 
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said  advertising,  and  never  was  notified  by  said  board  to  dis- 
continue the  same,  and  relator  continued  to  make  said  publi- 
cations from  January  17,  1893,  until  August  1,  1893,  and  has 
been  paid  therefor  up  to  June  1,  1893. 

On  March  7,  1893,  the  General  Assembly  of  Ohio  passed  a  new 
charter  law  for  the  government  of  Columbus,  by  the  terms  of 
which  the  board  of  public  works,  with  which  the  relator  had 
made  said  contract,  was  legislated  out  of  existence,  and  a  new 
board  of  public  works  was  created  and  certain  duties  in  regard 
to  the  appointment  of  the  members  of  said  board  were  devolved 
upon  the  mayor  of  said  city  who  was  elected  at  the  April  elec- 
tion, 1893.  Said  mayor  refused  to  perform  said  duties  and 
a  suit  in  mandamus  was  instituted  against  him  in  the  Supreme 
Court  on  April  22,  1893,  which  was  decided  June  6,  1893,  when 
said  court  held  said  act  of  March  7,  1893,  to  be  constitutional 
and  awarded  a  writ  of  mandamus  to  issue  to  said  mayor,  com- 
manding him  to  perform  the  duties  imposed  upon  him  by  said 
act.  It  then  became  necessary  to  carry  out  said  new  charter 
law,  to  do  which,  action  was  necessary  on  the  part  of  the  city 
council,  and  it  was  not  until  August  1,  1893,  that  said  city  gov- 
ernment was  fully-  organized  and  equipped  for  carrying  out  the 
provisions  of  said  act.  In  the  meantime,  during  the  pendency 
of  said  proceedings,  the  relator  continued  to  carry  out  his  con- 
tract. 

On  June  19,  1893,  the  city  council,  by  resolution  duly  passed, 
resolved  "That  all  the  public  printing,  pertaining  to  the  city 
council,  such  as  ordinances,  resolutions,  etc.,  be  given  by  the  derk 
to  the  newspaper  which  had  the  contract  for  printing  on  March 
7,  1893,  at  the  price  then  existing  under  said  contract,  until 
council  make  a  contract  for  its  own  printing."  That  up  to 
August  1,  1893,  said  city  council  passed  no  ordinance  or  reso- 
lution regarding  the  publication  of  resolutions  or  ordinances, 
except  the  said  resolution  of  June  19,  1893. 

On  October  16,  1893,  said  city  council  passed  an  ordinance 
No.  7934  by  which  it  ''authorized  and  directed  the  director  of 
accounts  to  pay  relator's  bill  of  three  hundred  and  forty-six  and 
eighty-eight  one-hundredths  dollars  ($346.88).  This  ordinance 
is  signed  by  the  president  of  the  city  council,  and  attested  by  the 
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city  clerk  and  approved  by  the  committee  on  printing  and  sta- 
tionery. There  was  more  than  sufficient  money  in  said  fund 
to  pay  said  sum,  but  the  defendant  and  his  successors  in  office, 
haye  refused  to  draw  a  warrant  upon  said  fund  for  said  sum, 
though  often  requested  by  the  relator  so  to  do. 

The  second  cause  of  action  stated  in  the  second  amended 
petition  is  but  a  statement  of  the  same  cause  of  action  set  forth  in 
the  first  cause  of  action — it  omits  some  of  the  allegations  of  the 
first  statement  The  right  of  the  relator  to  relief  if  any  such 
right  exists  rests  upon  the  allegations  of  the  first  cause  of  action 
which  alone  will  be  here  considered. 

The  acceptance  by  the  board  of  public  works,  on  January  13, 
1893,  of  relator's  bid  for  city  advertising,  upon  the  condition 
that  the  board  might  terminate  the  agreement  at  any  time,  and 
that  the  same  was  rtot  to  continue  beyond  May  1,  1893,  unless 
further  ordered  by  the  board,  made  the  contract  between  the 
city  and  the  relator,  and  under  this  contract  the  latter  continued 
to  do  the  advertising  from  January  7,  1893,  till  August  1,  1893, 
and  was  paid  therefor  till  June  1,  1893,  but  has  not  been  paid 
for  July  and  August — these  two  months  were  **  beyond  May  1, 
that  is  beyond  the  limit  for  which  the  agreement  was  made. 
This  agreement  was  never  legally  extended  and  hence  the  ad- 
vertising done  by  relator  in  July  and  August  was  not  done 
imder  or  in  performance  of  any  agreement.  The  said  reso- 
lution of  the  city  council  of  June  19,  1893,  **That  all  printing 
pertaining  to  city  council,  such  as  ordinances,  resolutions,  etc., 
be  given  by  the  clerk  to  the  newspaper  which  had  the  contract 
for  printing  on  March  7,  1893,  at  the  price  then  existing  under 
said  contract,  until  the  council  makes  a  contract  for  its  own 
printing,"  did  not  authorize  the  clerk  to  give  out  the  printing 
in  the  manner  stated  in  the  resolution.  This  was  not  the  mode 
of  contracting  that  was  authorized.  Section  63  of  the  charter 
law  provides  that  all  contracts  shall  be  in  writing,  signed  and 
executed  in  the  name  of  the  city  by  the  head  of  the  appropriate 
department,  and  approved  by  the  board  of  public  works,  by  a 
yea  and  nay  vote  before  they  are  binding  upon  the  city.  It 
does  not  appear  from  the  petition  that  this  section  was  com- 
plied with.     It  therefore  does  not  appear  from  the  allegations 
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of  the  second  amended  petition  that  the  relator  had  any  valid 
agreement  for  advertising  during  the  months  of  July  and  Au- 
gust {The  City  of  Welhton  v.  Morgan,  65  0.  S.,  219). 

The  city  council,  however,  on  October  16,  1893,  passed  said 
ordinance  No.  7934  and  thereby  appropriated  three  hundred 
and  forty-six  and  eighty-eight  one-hundreths  dollars  ($346.88) 
to  pay  said  claim  and  directed  said  director  of  accounts  to  pay 
it,  and  it  is  insisted  by  relator's  counsel  that  said  ordinance 
gives  validity  to  relator's  claim,  and  entitles  him  to  have  the 
same  paid,  and  they  rely  upon  the  State,  ex  rel,  v.  Broum,  Aud- 
itor, 8  C.  C,  103,  as  supporting  their  contention.  In  that  case, 
it  was  held : 

*' Where  equity  and  justice  require  the  payment  of  a  claim 
against  a  municipal  corporation,  though  it  may  not  be  collectible 
at  law,  an  ordinance  of  such  city  or  village  legally  passed,  di- 
recting and  authorizing  its  payment,  is  legal  and  valid." 


This  holding  is  reasonable  and  just,  and  is  sustained  by 
numerous  adjudications.  The  allowance  of  such  claims  belongs 
to  the  power  of  taxation,  which  is  embraced  in  the  legislative 
power  of  the  state,  which  the  Legislature  may  delegate  to  muni- 
cipal corporations. 

*'The  Legislature,"  says  Judge  Cooley,  **may  recognize  moral 
or  equitable  obligations,  such  as  a  just  man  would  be  likely  to 
recognize  in  his  own  affairs,  whether  by  law  required  to  do  so  or 
not.  And  what  the  Legislature  may  do  for  the  State,  the  mxmi- 
cipalities,  under  proper  legislation  may  do  for  themselves" 
(Cooley  on  Taxation  [2d.  Ed.],  p.  128).  The  Legislature  has  no 
constitutional  power  to  authorize  the  payment  of  a  void  claim, 
and,  of  course,  a  municipality  can  have  no  such  power ;  but  the 
Legislature  may  authorize  the  payment  of  claims  just  in  them- 
selves, and  for  which  an  equivalent  has  been  received,  but 
which  from  some  cause,  can  not  be  enforced  at  law  (20  A.  & 
Eng.  Ency.  of  Law  [2cl.  Ed.],  1222  and  1223).  And  this  doc- 
trine has  been  repeatedly  sanctioned  by  the  Supreme  Court  of 
this  state  (Board  of  Education  v.  McLandborough,  36  0.  S., 
227;  Warder  v.  Commissioners,  38  0.  S.,  639,  643;  Board  of 
Education  v.  State,  51  0.  S.,  531  and  541).    While  the  city 
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council  may  make  inquiry  to  ascertain,  in  the  first  instance,  the 
truth  of  the  facts  necessary  to  authorize  the  allowance  of  the 
claim,  yet  the  city  council  is  without  authority  to  conclusively 
find  and  recite  such  facts  so  as  to  estop  the  municipality  from 
contesting  them  in  a  court  of  justice  where  the  ordinance  is 
sought  to  be  enforced  (Board  of  Edtication  y.  State,  51  0.  S., 
531,  Syl.  2). 

In  Ranch  et  al  v.  County  Auditor,  this  court  in  1898  awarded 
a  writ  of  mandamus  against  the  defendant,  to  compel  him  to 
issue  to  the  plaintiffs,  who  were  the  persons  for  whose  relief  th»: 
act  of  April  21,  1898,  was  passed  (0.  L.,  Vol.  93,  p.  586),  hii 
order  therefor  on  the  country  treasury  as  provided  in  said  act 
This  judgment  was  affirmed  by  the  circuit  court. 

The  allegations  of  the  second  amended  petition  are  such  as 
to  show  that  the  claim  of  the  relator  is  equitable  and  just  and  in 
good  conscience  should  be  paid — ^that  the  adyertising  was  neces- 
sary, and  that  the  city  received  the  benefit  thereof.  The  said 
petition  also  sets  out  said  ordinance  of  October  16,  1893,  allow- 
ing said  claim  as  a  valid  claim  against  the  city,  and  making  an 
appropriation  of  funds  for  the  payment  thereof  and  authorizing 
and  directing  the  defendant  to  pay  the  same. 

The  allegations  of  the  first  cause  of  action  of  said  petition,  the 
truth  of  which  is  admitted  by  the  demurrer,  in  the  judgment  of 
the  court  are  sufficient  to  entitle  the  relator  to  the  relief  prayed 
for. 

Demurrer  overruled. 

F.  A,  Davis  and  Oilbert  H.  Stewart,  for  plaintiff. 

Byrne,  Rubrecht  cfe  Wildermuth,  City  Solicitors,  for  defendant 
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DUTIES  OP  THE  TAX  EQUALIZING  BOARDS  DISTINGUISHED. 

[Common  Pleas  Court  of  Franklin  County.] 

COUBTRIGHT  V.   L.   EWING  JONES,  AUDITOR,   ET   AL. 

Decided,  October  21,  1904. 

Boards  of  Equalization  and  Boards  of  Revision — Character  of  the 
Work  of  the  Latter  Board — Construction  of  Statutes — A  Supreme 
Court  Ohiter. 

The  board  of  revision  sits  only  to  correct  the  work  of  the  board  of 
equalization,  and  was  not  superseded  by  that  board  as  Intimated 
in  an  obiter  found  in  the  69th  Ohio  State,  at  page  496. 

Bigger,  J. 

The  defendants  have  filed  a  demurrer  in  both  causes  of  ac- 
tion stated  in  the  petition.  After  a  careful  examination  of  the 
questions  raised  by  this  demurrer,  I  am  of  opinion  the  demurrer 
must  be  overruled. 

I  can  not  escape  the  conclusion  that  the  remarks  of  Judge 
Bradbury  found  near  the  close  of  his  opinion  in  the  case  of 
State,  ex  rel,  v.  Morris  et  al,  63  0.  S.,  496,  is  purely  obiter 
dictum,  and  not  only  so,  but  it  seems  to  me  unsound  as  a  mat- 
ter of  law.  This  statement  that  the  annual  board  of  equali- 
zation for  the  year  1901  was  superseded  by  the  board  of  revision 
was  clearly  not  called  for  by  any  question  presented  in  that 
-case.  The  court  was  considering  only  the  two  acts  known  as  the 
Hendley  Law  and  the  Royer  Law,  which,  it  is  claimed,  were 
in  irreconcilable  conflict.  The  sections  of  the  statute  which 
provided  for  the  annual  boards  of  equalization  were  in  no  wise 
involved  and  were  not  under  consideration  by  the  court.  The 
learned  judge  himself,  in  stating  the  question  at  issue,  states  it 
as  put  by  the  attorney-general,  and  appears  to  regard  this  as  a 
<»orrect  statement  of  the  question  presented,  to-wit:  Has  the 
Legislature  of  Ohio  authorized  the  creation  of  boards  of  revi- 
sion to  revise  the  work  of  the  decennial  county  and  city  boards 
of  equalization  or  either  of  such  boards  t  There  was  no  question 
involved  as  to  the  right  of  the  decennial  board  of  equalization 
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sitting  as  a  board  of  revision  to  revise  the  work  of  the  annual 
board  of  equalization  for  the  year  1901. 

From  a  careful  examination  of  the  several  acts  involved,  I 
am  unable  to  see  any  reason  for  the  statement  that  the  annual 
board  of  equalization  for  the  year  1901  was  superseded  by  the 
board  of  revision.  The  statute  seems  to  me  to  contemplate  that 
the  board  of  revision  sits  only  to  correct  the  work  of  decennial 
boards  of  equalization.  The  complaints  which  are  provided  for 
and  which  are  to  be  filed  with  the  auditor  on  or  before  the  15th 
day  of  May  following  the  completion  of  the  work  of  the  board 
of  equalization  are  complaints  '^  against  any  valuation  of  the 
decennial  city  board."  It  is  denominated  a  board  of  revision. 
The  necessity  of  such  work  is  clearly  pointed  out  by  Judge 
Bradbury,  and  that  for  the  reason  that  no  provision  is  made  for 
the  hearing  before  the  board  of  equalization  when  it  sits  as 
such  board,  and  it  is  for  that  reason  that  the  Legislature  pro- 
vided that  if  there  were  complaints  against  its  work  it  should  sit 
as  a  board  of  revision.  Its  powers  are  not  that  of  a  board  of 
equalization,  as  it  can  only  act  in  cases  where  complaint  is 
made.  A  board  of  equalization  is  not  so  hampered  and  limited 
in  the  scope  of  its  operation  and  it  is  not,  therefore,  fitted  to  take 
the  place  of  a  board  of  equalization.  Furthermore  the  annual 
board  of  equalization,  by  statute,  is  required  to  meet  at  a  differ- 
ent and  earlier  date  than  that  fixed  for  the  meeting  of  the  de- 
cennial board  of  equalization  sitting  as  a  board  of  revision,  and 
might  be  already  in  session  and  engaged  in  the  performance  of 
its  duties  before  the  time  fixed  for  the  meeting  of  the  board 
of  revision. 

But  there  is  another  and,  to  my  mind,  more  important  con- 
sideration, and  one  which  has  much  to  do  with  my  conclusion, 
that  it  was  not  the  legislative  intention  that  this  board  of  re- 
vision should  do  more  than  revise  its  own  work  as  a  board  of 
equalization,  and  that  is  the  application  of  the  familiar  rule  of 
statutory  construction  that  statutes  in  pari  materia  arfe  to  be 
construed  together  in  arriving  at  the  legislative  intent  where  this 
is  at  all  doubtful.  This  rule  will  be  found  stated  in  the  case  of 
the  City  of  Cincinnati  v.  Quckenberger,  60  0.  S.,  353,  in  this 
language : 
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''A  code  of  statutes  relating  to  one  subject  is  presumed  to  be 
governed  by  one  spirit  and  policy,  and  intended  to  be  consistent 
and  harmonious,  and  all  of  the  several  sections  are  to  be  con- 
strued in  order  to  arrive  at  the  meaning  of  any  particular  ones, 
and  contrary  intent  is  clearly  manifest." 

This  principle  is  stated  with  some  elaboration  by  Judge  Spear 
in  the  opinion  at  page  370.  These  statutes  in  question  are  part 
of  Chapter  4  of  Title  13  of  the  Revised  Statutes  of  Ohio,  the 
subject  of  the  chapter  being  ** boards  of  equalization.'*  Several 
other  sections  found  in  this  chapter  provide  that  boards  of  equal- 
ization shall  or  may,  in  certain  contingencies,  sit  as  boar<]b  of 
revision.  Section  2805a  provides  that  the  annual  boards  of 
equalization  in  Cleveland  and  Cincinnati  may  sit  as  boards  of 
revision,  and  '*  shall  sit  as  the  board  of  revision  of  such  acts  done 
by  it  as  a  board  of  equalization  at  the  previous  meeting  thereof, 
as  the  county  auditor  may  present  to  it  for  its  revision.'*  Sec- 
tion 2814-3,  Section  3,  relating  to  the  Hamilton  County  Board 
of  Revision,  provides,  'Hhat  said  board  shall  consider  only  such 
of  its  previous  acts  as  the  county  auditor  or  ajjy  tax-payer  may 
present  to  it  for  revision,"  etc.  Section  2814-8,  Section  3,  re- 
lating to  boards  of  revision  in  Cuyahoga  county,  provides  that, 
**said  boards  respectively  shall  consider  only  such  of  its  previous 
acts  as  the  county  auditor  or  any  tax-payer  may  present  to  it  for 
revision,"  etc. 

Those  several  sections  of  the  statute  all  relating  to  the  one 
subject  of  boards  of  revision  are  presumed  to  be  governed  by 
one  spirit  and  policy,  and  considering  them  together  under  this 
rule  of  statutory  construction,  it  seems  to  me  to  plainly  disclose 
a  legislative  intention  that  the  work  of  these  boards  is  to  be  con- 
fined to  a  revision  of  their  own  prior  work  as  boards  of  equaliza- 
tion, and  certainly  there  is  nothing  in  Section  2814a  which 
in  the  language  of  the  Supreme  Court  in  Cincinnati  v.  Oucken- 
berger  makes  clearly  manifest  a  contrary  intention. 

An  application  of  this  rule  of  statutory  construction  very 
closely  analogous  to  this  will  be  found  in  the  case  of  J(mes  v. 
Carr,  16  0.  S.,  420,  where  the  court,  in  construing  the  Civil 
Code  provision  with  respect  to  trial  of  a  claimant's  right  to 
property  seized  by  a  sheriff  under  color  of  process  in  attach- 
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ment  or  execution  by  provision  in  the  Justice  Code  upon  the 
same  subject  was  construed  in  arriving  at  the  legislative  inten- 
tion. 

In  view  of  these  considerations  and  the  fact  that  the  state- 
ment of  Judge  Bradbury,  while  entitled,  of  course,  to  careful 
consideration,  coming  from  such  a  source,  seems  to  me  clearly 
to  be  obiter  dictum^  and  a  statement  made  by  the  learned  judge 
doubtless  without  careful  consideration,  because  not  involved 
in  a  decision  of  the  case,  and,  therefore,  the  demurrer  must  be 
overruled. 

E.  W.  Courtright,  for  plaintiff. 

Dyer,  WtUiams  &  Stouffer,  for  defendant. 


LIABILITY  or  S£LL£R  OF  INVALID  BOHOS. 

[Common  Pleas  Court  of  Franklin  County.] 

The  First  National  Bank  op  Troy,  0.,  v.  The  Columbus 

Savings  &  Trust  Company. 

Decided,  May  23,  1904. 

Bonds — Representations  as  to  Validity  of — Based  Upon  False  State- 
ments as  to  Immaterial  Facts — Implied  Warranty — Warranty  by 
Deduction  as  Distinguished  from  Warranty  of  Facts — Failure  of 
Title  can  Only  Be  Pleaded,  When, 

L  An  action  will  not  He  for  recovery  of  money  paid  for  bonds  repre- 
sented to  be  valid,  but  afterward  found  to  be  Invalid,  where  tbe 
representation  consisted  of  a  fklse  statement  as  to  an  Immaterial 
matter,  to  the  effect  that  the  attorney-general  of  the  state  had 
declared  that  the  act  under  which  the  bonds  were  Issued  was  con- 
stitutional, and  was  not  affected  by  recent  decisions  of  the  Su- 
preme Court  as  to  special  legislation. 

2.  Nor  can  recovery  be  had  In  such  a  case  on  the  ground  of  lack  of 
ownership  of  the  bonds  on  the  part  of  the  seller,  where  there  Is 
no  averment  In  the  petition  to  the  effect  that  the  defendant  did 
not  have  the  right  and  title  to  the  bonds  at  the  time  the  sale  was 
actually  made. 

8.  There  Is  no  Implied  warranty  on  the  part  of  the  seller  of  the  valid- 
ity of  bonds  Issued  as  In  this  case. 

4.  Nor  Is  there  a  warranty  of  fact  In  the  statement  that  the  bonds. 
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"if  purchased  at  102,  would  net  4.65."    Such  a  statement  la  a  mere 
arithmetical  deduction. 

DlLIX)N,  J. 

This  is  an  action  brought  by  plaintiff  to  recover  from  the  de- 
fendant six  thousand  one  hundred  and  thirty  dollars,  which 
plaintiff  alleges  was  obtained  from  it  by  reason  of  certain  false 
representations.  It  appears  from  the  amended  petition  that 
defendant  wrote  to  plaintiff  setting  out  that  it  owned  and  of- 
fered for  sale  six  thousand  dollars  five  per  cent.  Magnetic 
Springs,  Union  county,  Ohio,  special  school  district  bonds  of 
the  denomination  of  five  hundred  dollars  each,  setting  out  also 
when  the  same  would  become  due.  The  letter  further  sets  out 
that  the  bonds  were  issued  under  a  special  act  of  the  Legisla- 
ture, passed  on  the  26th  day  of  March,  1902,  but  that  in  conver- 
sation with  the  Hon.  J.  M.  Sheets,  Attorney-General  of  the 
State  of  Ohio,  he  had  stated  that  the  act  was  a  legal  one  under 
the  Constitution  of  the  state,  and  was  not  affected  by  the  re- 
cent decision  of  the  Supreme  Court  of  Ohio.  This  letter  also  sets 
out  the  price  at  which  it  will  sell  the  bonds,  and  states  that,, 
while  it  has  not  the  written  opinion  of  the  attorney-general,  his 
verbal  statement  should  settle  the  question  of  their  legality. 
Plaintiff,  on  the  strength  of  this  letter,  as  it  alleges,  purchased 
the  bonds. 

Under  a  proceeding  brought  shortly  after  this  sale,  the  Cir- 
cuit Court  of  Union  County  held  the  bonds  to  be  illegal.  Plaint- 
iff alleges  in  its  amended  petition  that  the  statement  attributed 
to  the  attorney-general  was  never  given  by  him,  but  on  the  con- 
trary, he  had  previously  given  an  opinion  to  the  prosecuting  at- 
torney of  said  Union  county  that  the  bonds  were  illegal. 

Plaintiff  says  that  it  relied  upon  the  statements  set  forth  in 
said  letter,  and,  by  means  of  said  statements,  defendant  induced 
it  to  purchase  said  bonds. 

To  this  amended  petition,  the  defendant  has  filed  a  demurrer, 
on  the  ground  that  the  amended  petition  does  not  state  facts 
sufficient  to  constitute  an  action  against  it. 

I  am  constrained  to  sustain  the  demurrer  to  the  amended  pe- 
tition, and  will  very  briefly  state  my  reasons. 
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The  false  representations  complained  of  consist  in  a  false 
statement  as  to  there  being  an  opinion  of  the  Attorney-General 
of  the  State  of  Ohio  upon  the  bonds,  in  the  amended  petition  de- 
scribed. It  is  true  it  was  an  absolute  statement  made  by  the 
defendant  to  the  plaintiff  of  what  purported  to  be  an  existing 
fact.  The  question  therefore  is,  what  was  this  alleged  existing 
fact?  If  the  opinion  of  the  Attomey-Oeneral  of  the  State  of 
Ohio  could  in  any  way  alter  or  change  the  character  of  the 
bonds  described,  or  was  such  as  would  justify  a  person  in  pur- 
chasing and  investing  money  in  bonds  it  would  follow  that  that 
opinion,  then,  would  be  material. 

There  is  a  distinction  between  a  statement  of  a  material  fact 
and  of  a  mere  matter  of  opinion.  As  a  matter  of  law  the  opin- 
ion of  the  Attorney-General  of  the  State  of  Ohio  could  neither 
validate  nor  invalidate  these  bonds.  The  statement  of  his  al- 
leged opinion,  therefore,  could  not  be  a  representation  of  any 
material  fact  ii\  regard  to  the  bonds  or  as  to  their  character. 
The  plaintiff  in  this  case  was  fully  aware  of  the  nature  of  the 
bonds  which  it  was  buying  and  the  only  deceit  possible  with 
reference  thereto  consisted  of  a  representation  as  to  the  opinion 
of  an  attorney.  Unless  it  can  be  established  as  law  that  a  fav- 
orable opinion  of  the  attorney-general  would  confer  a  greater 
value  or  some  validity  to  these  bonds,  then,  whether  or  not  he 
had  approved  the  legality  of  the  same,  can  not  affect  the  char- 
acter or  sale  thereof.  The  plaintiff  in  this  case  was  in  a  position 
with  respect  to  this  subject  matter  which  was  as  good  as  that 
of  the  defendant,  with  the  exception  of  its  belief  in  this  opinion. 

It  is  true  that  there  are  cases  in  which  the  very  fact  concern- 
ing which  a  statement  is  made,  may  be  the  existence  of  an  opin- 
ion. In  such  case  the  existence  of  the  opinion  is  the  fact  mate- 
rial to  the  proposed  transaction,  and  in  such  case  the  state- 
ment that  such  an  opinion  exists  becomes  then  an  affirmation 
of  a  material  fact,  and  if  untrue  it  is  a  misrepresentation  (2 
Pomeroy's  Eq.,  Section  878). 

I  conceive  that  it  is  not  universally  true  that  a  misrepresen- 
tation of  the  law  is  not  binding  upon  the  party  who  makes  it. 
The  exception  consists  in  cases  of  transactions  between  parties 
to  fiduciary  and  confidential  relations  and  the  like,  but  that  is 
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not  the  case  here  (See  Bigelow's  Law  of  Fraud,  I  Vol.,  488). 

Another  point  is  argued  as  to  ownership.  The  petition  al- 
leges that  the  defendant  was  not  the  owner  of  the  bonds  when 
this  letter  offering  to  sell  was  written,  but  is  silent  as  to  owner- 
ship when  the  sale  was  actually  made.  Failure  of  title  can  only 
be  pleaded  as  a  cause  of  action  where  there  is  an  actual  want 
of  title  and  the  failure  to  have  title  is  the  cause  of  a  loss.  In 
this  case,  so  far  as  the  petition  is  concerned,  there  is  no  repre- 
sentation that  the  defendant  in  this  case  did  not  have  the  right 
and  title  to  these  bonds,  and  had  the  right  to  sell  the  same  on  the 
day  of  the  sale. 

There  is  still  another  question,  and  that  is  whether  the  seller 
of  bonds  issued  as  in  this  case  impliedly  warrants  the  validity 
of  the  bonds.  See  a  discussion  of  this  case  in  92  U.  S.,  448,  in 
the  case  of  Ottis  v.  Cullum,  and  especially  the  discussion  on 
page  449.  Likewise,  the  case  in  94  Tenn.,  57,  where  it  is  held 
in  the  first  syllabus:  ** There  is  no  implied  warranty  by  the 
seller  of  town  bonds  that  the  bonds  were  legally  issued."  In 
this  case  the  town  of  Athens  had  issued  bonds,  but  it  after- 
wards turned  out  that  it  had  no  corporate  existence  and  the 
bonds  were  void.  In  that  case  in  the  sale  of  the  bonds  the  seller 
represented  that  they  were  valid  and  yet  it  was  held  that  the 
buyer  could  not  recover  on  the  ground  the  false  representation 
by  the  seller  as  to  their  validity,  and  that  the  statement  of  the 
seller  in  regard  to  the  validity  of  the  bonds  was  one  of  opinion 
and  not  of  fact,  and  that  the  buyer  could  not  recover. 

One  further  point  is  suggested  in  the  argument,  and  that  is 
that  the  words  of  the  letter  themselves  amounted  to  a  warranty 
or  guarantee,  in  that  it  is  stated  that  '*if  purchased  at  102  they 
would  net  the  plaintiff  4.65."  This  is  not  a  warranty  of  fact, 
but  a  mere  arithmetical  deduction,  as  to  which  the  plaintiff  was 
just  as  cognizant  as  was  the  defendant. 

The  demurrer  to  the  amended  petition  is  sustained  and  leave 
granted  the  plaintiff  to  further  plead  or  take  such  action  as  it 
deems  best. 

Robert  J.  Smith,  for  plaintiff. 

Barton  Oriffith,  for  defendant. 
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MCMtTGAGE  TO  TRUSTUtS  WITH  PRIVILBGB  OF  SALE  BY 

CONSENT. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

The  Mount  Adams  &  £den  Park  Inclined  Railway  v.  Tub 
Central  Trust  &  Safe  Deposit  Company, 
OP  Cincinnati  et  al. 

Mortgage9—<!onstru€d  as  to  Right  to  Sen  and  Invest  Proceeds  in 
Sinking  Fund — Provision  as  to  Right  to  Sell  tcith  Consent  of 
Mortgagee-^Rights  of  Subsequent  Mortgagees  whose  Mortgages 
Contain  no  Such  Provision. 

1.  Certain  mortgagee  given  by  the  plaintiff  to  A.  S.  Winalow  and 

Stanley  Matthews,  trustees,  and  to  the  Central  Trust  ft  Safe  De- 
posit Company  and  the  Fidelity  Safe  Deposit  ft  Trust  Company 
construed  with  reference  to  the  particular  property  covered  by 
said  mortgages,  and  the  right  to  sell  property  so  covered  and 
invest  the  proceeds  in  a  sinking  fund  which  shall  be  subject  to 
said  mortgages. 

2.  Where  a  first  mortgage  stipulates  that  parts  of  the  property  may 

be  sold  from  time  to  time  by  the  mortgagor  with  the  consent  of 
the  mortgagee,  free  from  the  mortgage,  and  subsequently  other 
mortgages  are  made  by  the  same  mortgagor  to  other  mortgagees 
without  such  mortgages  containing  the  stipulation  in  the  first 
mortgage,  a  sale  under  the  first  mortgage  conveys  the  property 
subject  to  the  rights  of  the  subsequent  mortgagees.  Such  mort- 
gagees can  not  be  compelled  to  release  their  right  in  the  property 
and  look  for  protection  to  the  fund  realized  from  the  sale. 

R.  B.  Smith^  J. 

On  the  first  of  October,  1880,  the  plaintiff  executed  a  mort- 
gage to  the  defendant,  A.  S.  Winslow,  and  to  Stanley  Mat- 
thews (then  in  life,  but  now  deceased)  its  certain  mortgage  or 
deed  of  trust,  upon  its  property  to  secure  the  payment  of  coupon 
bonds  to  the  amount  of  $300,000  bearing  date  October  1,  1880. 
The  property  covered  by  the  mortgage  is  more  particularly  de- 
scribed as  follows: 

"All  the  railroad  and  inclined  railway  of  the  said  party  of 
the  first  part,  including  the  roadbed,  superstructure,  cars,  en- 
gines, boilers,  tools,  fixtures,  machinery,  rolling  stock  and  real 
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estate  of  said  party  of  the  first  part.  All  of  said  property 
being  situated  in  the  county  of  Hamilton,  state  of  Ohio.  Also 
all  street  railways,  horses,  ears,  rolling  stock,  machinery,  tools 
and  appliances  connected  therewith,  belonging  to  said  party  of 
the  first  part;  together  with  all  corporate  franchises,  privileges 
and  immunities,  whether  derived  from  the  state  of  Ohio  or  the 
city  of  Cincinnati,  or  any  other  authority  or  body;  together 
with  all  the  incomes,  rents  and  tolls  to  which  said  party  of  the 
first  part  now  is,  or  may  be  hereafter  entitled;  together  with 
all  property,  real,  personal  and  mixed  which  the  said  party  of 
the  first  part  may  hereafter  acquire.** 

Subsequent  to  the  execution  of  this  mortgage  the  plaintiff 
executed  two  other  mortgages  to  the  Central  Trust  &  Safe  De- 
posit Company  to  secure  the  payment  of  coupon  bonds  made 
and  delivered  by  it.  The  first  of  these  subsequent  mortgages 
was  executed  on  April  1,  1884,  and  secured  an  issue  of  coupoB 
bonds  amounting  in  the  aggregate  to  $200,000;  and  the  second 
was  executed  on  March  1,  1886,  and  secured  bonds  of  a  similar 
character  amounting  in  the  aggregate  to  $850,000. 

The  property  covered  by  these  two  mortgages  is  more  par- 
ticularly described  therein  as  follows: 

*'A11  the  railroad  and  inclined  railway  of  said  party  of  the 
first  part,  including  roadbed,  superstructure,  engines,  boilers, 
cars,  tools,  fixtures,  rolling  stock,  and  all  real  estate  upon  which 
said  road  or  any  of  said  property  is  situated,  and  all  property 
used  in  connection  with  the  operation  of  said  inclined  railway, 
all  of  said  property  being  situated  in  the  county  of  Hamilton, 
state  of  Ohio,  and  in  the  city  of  Cincinnati.  Also  all  street 
railways,  cars,  horses,  rolling  stock,  motive  power,  machinery, 
tools  and  appliances  connected  therewith,  belonging  to  the  said 
party  of  the  first  part,  and  especially  all  street  railways  known 
as  Routes  Nos.  ten  (10)  and  sixteen  (16)  of  said  city,  and  all 
interests  of  the  party  of  the  first  part  in  Route  No.  fifteen  (15) 
and  in  all  contracts  whereby  privileges  are  vested  in  said  party 
of  the  first  part  in  any  line  or  lines  of  street  railway  of  the 
Cincinnati  Street  Railway  Company,  or  under  any  contracts 
with  the  city  of  Cincinnati,  or  any  statutes  of  the  state  of  Ohio, 
or  any  ordinances  of  the  city  of  Cincinnati;  together  with  all 
depots,  pleasure  grounds,  horse  and  car  stables,  and  the  prop- 
erty known  as  the  Highland  Hou«e,  and  the  grounds  upon  which 
said  house  stands;  together  with  all  incomes,  tolls  and  rents 
to  which  said  party  of  the  first  part  now  is  or  may  he  entitled, 
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proceeding  therefrom,  or  connected  with  any  of  said  property 
hereinbefore  described;  together  with  all  property  real,  per* 
sonal  and  mixed,  which  the  said  party  of  the  first  part  may 
hereafter  acquire,  for  use  in  any  way  in  connection  with  said 
inclined  railway,  and  any  or  all  of. the  said  street  railways  con- 
nected therewith;  together  with  all  corporate  franchises,  privi- 
leges and  immunities  belonging  to  the  party  of  the  first  part, 
whether  derived  from  the  state  of  Ohio,  or  the  city  of  Cincin- 
nati, or  any  other  authority  or  body/* 

Plaintiff  brings  this  action  because  it  is  desirous  of  selling 
certain  pieces  of  real  estate  owned  by  it  free  from  the  operation 
of  these  mortgages.  As  to  part  of  this  real  estate,  the  plaintiff 
contends  that  it  is  not  covered  by  the  trust  company's  mort- 
gages, and  that  therefore  there  can  be  no  question  as  to  its 
right  to  sell  irrespective  of  any  claim  by  the  trust  company, 
and  it  prays  for  an  order  of  court  so  finding.  As  to  the  re- 
mainder of  the  property,  the  plaintiff,  although  admitting  that 
it  is  covered  by  the  mortgages,  contends  that  it  has  the  right 
to  sell  the  property  free  from  the  operation  of  the  mortgages, 
provided  that  the  proceeds  arising  from  the  sale  shall  be  safely 
invested  by  the  order  of  the  court  and  held  as  security  for  aii 
the  mortgages.  The  grounds  upon  which  this  latter  claim  is 
based  will  be  referred  to  hereafter. 

No  relief  is  asked  as  against  the  Winslow  mortgage,  as  Mr. 
Winslow  consents  that  the  property  sought  to  be  sold  may  be 
sold  free  from  the  operation  of  his  mortgage,  provided  that  the 
company  conform  to  the  conditions  of  the  following  proviso 
contained  in  his  mortgage,  all  of  which  the  plaintiff  agrees  to 
do.     The  proviso  is  as  follows: 

**It  is  a  further  corfdition  of  these  presents,  that  said  party 
of  the  first  part  shall  by  and  with  the  consent  of  said  trustees 
have  the  right  to  sell  and  convey  any  parcel  of  real  estate  em- 
braced herein,  except  that  upon  which  its  railroad,  inclined 
plane  or  street  railway  is  or  may  be  situated,  the  proceeds  of 
such  sale  or  sales  to  be  paid  into  the  sinking  fund." 

No  such  provision  as  this  is  contained  in  the  trust  company's 
mortgages. 

Recurring  now  to  the  first  ground  upon  which  plaintiff  asks 
relief,  viz.,  that  certain  pieces  of  the  property  sought  to  be 
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sold  are  not  covered  by  these  mortgages,  I  am  of  the  opinion 
that  this  claim  is  well  founded  as  regards  lots  11  to  35,  inclu- 
sive, on  the  Observatory  road  and  the  lots  on  Oregon  and  Baum 
streets ;  for  it  appears  that  these  pieces  of  property  have  never 
been  used  in  connection  with  the  operation  of  the  road,  nor  was 
such  use  contemplated  in  their  purchase  which  was  rendered 
necessary  in  order  to  acquire  at  a  reasonable  price  property 
which  was  necessary  for  such  use.  As  these  pieces,  therefore, 
fall  outside  of  the  description  of  the  property  covered  by  the 
trust  company's  mortgages,  the  prayer  of  the  petition  so  far 
as  they  are  concerned  will  be  granted. 

There  is  some  conflict  of  testimony  as  to  lots  11,  12  and  13, 
but  under  all  the  circumstances  I  am  inclined  to  say  that  the 
weight  of  the  testimony  is  that  these  lots  fall  in  the  same  cate- 
gory as  the  other  lots  on  Observatory  road,  viz.,  13  to  35,  in- 
clusive. There  are  also  two  other  pieces  of  property,  part  of 
which  I  think  fall  outside  of  the  description  in  the  trust  com- 
pany's mortgage  and  part  of  which  fall  within  it.  These  pieces 
are  those  purchased  for  the  purpose  of  enabling  the  plaintiff 
to  construct  foot  passage  ways  as  a  convenient  mode  of  access 
to  its  inclined  railway  and  line  of  road. 

It  appears  that  it  purchased  these  two  pieces  with  the  sole 
object  in  view  of  carving  out  of  them  such  passage  ways,  and 
that  such  passage  ways  were  so  made  and  used;  but  that  in 
order  to  secure  at  a  reasonable  price  the  necessary  ground  for 
these  ways,  it  was  also  found  necessary  to  purchase  more  ground 
than  the  plaintiff  really  needed.  That  which  it  did  not  need 
and  did  not  use  falls,  I  think,  outside  of  the  mortgages,  but 
that  which  it  needed  and  used  was  a  proper  purchase,  was  within 
the  exercise  of  its  corporate  right  to  purchase  such  real  estate 
as  was  necessary  to  carry  out  the  purpose  of  its  incorporation, 
and  falls  within  that  property  in  the  mortgage  described  as 
''property  used  in  connection  with  the  operation  of  said  in- 
clined railway"  and  property  used  *'in  any  way  in  connection 
with  said  inclined  railway  and  any  and  all  of  the  street  railways 
connected  therewith." 

•AH  the  remaining  property  sought  to  be  sold  by  plaintiff 
falls  clearly  within  the  description  of  the  property  covered  by 
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the  mortgages.  This  property  consists  of  lots  1  to  10,  inclusive, 
upon  which  are  now  situated  the  car  stables  near  the  Highland 
House;  the  property  on  Chapel  street,  also  formerly  used  for 
car  stables;  the  Highland  House  itself  and  the  pleasure  resort 
adjoining  it  known  as  the  Belvedere. 
Plaintiff  bases  its  right  to  sell  this  property  upon  two  grounds : 
First.  That  by  the  proviso  before  referred  to  in  the  Winslow 
mortgage  the  plaintiff  has  the  right  to  sell  this  property  free 
from  the  Winslow  mortgage,  with  the  consent  of  Winslow, 
trustee,  provided  the  proceeds  realized  from  the  sale  are  turned 
into  the  sinking  fund  provided  in  that  mortgage,  and  held  as 
security  for  the  payment  of  the  same;  that  the  mortgages  to 
the  trust  company  were  made  subsequent  to  the  Winslow  mort- 
gage, and  that  therefore  they  are  taken  subject  to  the  exercise 
of  the  right  to  sell  provided  for  in  that  mortgage;  and  when 
plaintiff  and  Winslow,  trustee,  agree  to  sell,  the  trust  company 
can  not  prevent  such  sale,  provided  the  money  realized  from  the 
sale  is  turned  into  the  sinking  fund  for  security. 

But  this  ground  is  clearly  unsound.  The  proviso  referred  to 
simply  gives  the  right  to  the  mortgagor  upon  the  consent  of 
Winslow  to  sell  any  piece  of  property  free  from  the  operation 
of  the  Winslow  mortgage,  and  even  if  it  be  conceded  for  the 
sake  of  argument  that  this  is  a  right  as  valuable  to  Winslow  as 
it  is  to  the  plaintiff,  it  nevertheless  remains  true  that  the  right 
is  only  to  sell  free  from  the  Winslow  mortgage.  Any  subse- 
quent mortgage  would  then,  of  course,  be  taken  subject  to  this 
right  in  Winslow.  But  the  trust  company  does  not  offer  any 
objection  to  a  sale  of  this  property  free  from  the  Winslow 
mortgage ;  its  objection  is  to  a  sale  free  from  its  own  mortgages, 
and  as  these  mortgages  do  not  give  the  plaintiff  any  such  right, 
it  certainly  does  not  acquire  that  right  because  it  has  stipulatea 
with  a  former  mortgagee  for  a  sale  of  the  property  free  from 
such  former  mortgage.  This  proposition  is  so  self-evident  that 
it  does  not  require  more  than  a  statement  of  it  to  make  its 
truth  apparent. 

**  Inasmuch  as  the  mortgagor  is  supposed  to  make  his  own 
selection  of  terras  in  drawing  the  deed,  it  is  construed  most 
strongly  against  him  and  in  such  manner  as  to  make  it  a  valid 
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and  binding  security  for  the  mortgagee/'    Jones  on  Mortgages. 
Section  101. 

**The  mortgagor  can  do  no  act  prejudicial  to  the  mortgagee's 
title.  All  his  acts  are  subject  to  the  mortgagee's  rights."  Jones 
on  Mortgages,  Section  703. 

Second.  The  second  ground  upon  which  plaintiff  relies,  and 
which  would  not  apply  to  the  Highland  House  and  Belvedere, 
may  be  stated  as  follows :  Since  these  mortgages  were  execute^ 
the  plaintiff  has  at  great  expense  (which  has  very  largely  in- 
creased the  security  afforded  by  them)  changed  its  motive  power 
from  that  of  horses  to  cables  and  electricity;  that  such  change 
was  rendered  necessary  by  the  progress  of  invention  and  the 
necessities  of  travel  upon  its  line;  and  that  by  reason  of  this 
change  this  property  sought  to  be  sold  will  no  longer  be  used 
in  the  operation  of  the  road.  That  had  the  plaintiff  not  adopted 
these  new  motive  powers  it  would  have  been  derelict  in  the 
duties  which  as  a  corporation  it  owed  to  the  public,  and  by  a 
proceeding  in  quo  warranto  instituted  by  the  state,  its  affairs 
would  have  been  wound  up  and  its  property  sold,  in  which  case 
the  trust  company  would  have  been  compelled  to  come  into 
court  and  set  up  its  lien,  have  the  property  sold  free  therefrom, 
and  its  interest  therein  paid  to  it  out  of  the  proceeds  of  sale; 
and  that  therefore  the  plaintiff  has  the  right  now  to  sell  the 
properly  free  from  these  mortgages,  provided  the  court  invests 
the  money  so  realized  in  such  a  manner  that  it  shall  stand  in 
place  of  the  property  as  security  for  the  same  debt  as  the  mort- 
gages now  stand. 

This  is  certainly  a  novel  proposition;  and  I  have  not  been 
cited  by  counsel  to  any  authority  or  principle  of  equity  juris- 
prudence which  sustains  it.  Assuming  for  the  sake  of  argu- 
ment that  plaintiff  is  correct  in  its  position  that  had  it  not 
changed  its  motive  power  it  would  have  been  ousted  in  quo 
warranto  and  this  property  sold  as  indicated,  I  am  unable  to 
see  the  force  of  the  argument  that,  because  the  plaintiff  as  a 
corporation  has  done  its  duty  to  the  public,  and  has  thus  pre- 
vented a  sale  of  its  property  by  the  state,  which  sale  would 
necessarily  have  resulted  in  paying  off  the  trust  company's 
mortgages,  that  therefore  it  may  now  turn  around  and  say  to 
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the  trust  company  we  have  saved  yon  from  one  action,  which 
would  have  destroyed  you,  and  we  have  thus  acquired  the  right 
to  destroy  you  by  another;  or  to  put  it  in  another  way:  As 
we  have  prevented  another  from  inflicting  an  injury  upon  you 
we  ourselves  have  thus  acquired  the  right  to  inflict  the  same 
injury  upon  you  from  which  we  have  saved  you.  But  what- 
ever rights  the  state  may  have  by  proceedings  in  quo  warranio 
to  oust  a  mortgagor  corporation  from  the  further  exercise  of 
its  franchise  and  to  sell  its  property  in  the  course  of  winding 
it  up  as  incidental  to  such  proceeding,  I  am  quite  certain  thai 
any  action  of  the  corporation  in  the  line  of  its  duty  which  pre- 
vents such  action  of  ouster  and  such  winding  up,  does  not  give 
to  the  mortgagor  corporation,  as  between  it  and  the  mortgagee, 
the  right  to  change  the  terms  of  its  contract  with  such  mort- 
gagee. 

The  prayer  of  the  petition,  therefore,  with  reference  to  the 
remaining  property  will  be  denied. 

Counsel  may  prepare  a  decree  in  accordance  with  the  prin- 
ciples indicated  in  this  opinion. 


DAT£  or  nUNG  OP  ENTRIES. 

[Common  Pleas  Court  of  Franklin  County.] 

Lizzie  Jenkins  v.  The  City  of  Columbus,  Ohio,  et  al. 

Decided,  September  19,  ica4. 

Entries — Should  he  Filed  as  of  the  Date  They  are  Offered  for  Filing 
— Absence  of  Clerk — Record. 

Where  an  entry  is  left  for  filing  on  a  given  day,  the  party  ofTering  it 
is  entitled  to  have  it  filed  on  that  day,  'ahd  if  the  clerk  is  absent 
from  his  post  and  does  not  return  until  the  following  day,  the 
party  offering  the  entry  is  entitled  to  have  it  stamped  as  filed  on 
the  day  it  was  offered  for  filing. 

Biqgeb,  J. 
^    The  question  presented  is  as  to  the  correctness  of  the  record 
of  this  court  to  show  that  the  entry,  which  was  marked  filed  on 
the  third  day  of  July,  1903,  was  in  fact  filed  with  the  clerk  of 
this  court  on  the  second  day  of  July,  1903. 
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In  my  judgment,  upon  the  evidence  offered,  the  following  facts 
are  established :  That  counsel  for  the  city  on  the  second  day  of 
July,  1903,  presented  the  said  entry  to  a  deputy  clerk  of  this 
court,  seeking  to  have  it  filed ;  that  under  the  practice  obtaining 
in  this  court  at  the  time,  the  deputy  clerk  in  the  court  room 
where  the  order  was  made  is  accustomed  to  put  it  on  the  order 
book,  and  entries  are  usually  left  with  him  for  that  purpose  and 
marked  filed  by  him  when  they  are  left  with  him.  On  this  par- 
ticular day,  the  clerk  in  the  room  where  the  order  was  made 
could  not  be  found  by  counsel  and  it  was  given  to  another  deputy 
to  give  to  him ;  that  the  entry  was  in  fact  placed  in  his 
desk.  It  having  been  left  in  the  clerk's  office  with  the  deputy 
clerk  of  this  court  upon  the  second  day  of  July,  as  is  established 
by  the  evidence,  in  my  opinion  it  should  have  been  marked  filed 
upon  that  day.  If  the  deputy  in  that  room  failed  to  so  mark  it 
until  the  next  day,  I  believe  that  this  can  not  be  permitted  to 
prejudice  a  party's  rights.  Certainly  if  no  one  could  be  found 
at  all  in  the  clerk's  office  when  an  entry  was  brought  in  and  it 
was  left  in  the  office  to  be  marked  filed  by  the  clerk,  the  fact  that 
the  clerk  might  not  come  into  his  office  again  that  day  *  could  not 
be  permitted  to  defeat  a  party's  right  to  have  it  marked  filed  as 
of  the  day  when  he  in  fact  furnished  it  for  filing.  If  counsel 
was  informed  that  it  had  been  placed  where  the  deputy  whose 
duty  it  was  to  enter  it  of  record  could  find  it,  I  think  counsel 
had  a  right  to  assume  that  it  would  be  marked  filed  by  such  clerk 
upon  the  day  when  it  was  furnished  and  not  upon  the  next  day, 
and  that  it  was  the  duty  of  the  deputy,  if  he  did  not  return  to 
his  post  during  that  day,  to  mark  it  filed  as  of  the  day  when  it 
was  in  fact  brought  in  for  filing.  The  motion  to  correct  the  rec- 
ord in  this  respect  is  sustained. 

Pugh  &  Pugh,  for  plaintiff. 

James  M,  Butler  and  Oeorge  8.  Marshall,  for  defendants. 
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WHEN  A  DEED  ABSOLUTE  BECOMES  A  MORTGAGE  POR 

PURPOSES  OP  TAXATION. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Mary  S.  Kraay  et  al  v.  John  II.  Gibson,  Treasurer. 

Decided,  December  17,  1904. 

Taxation — Deed  Absolute  toith  Perpetual  Lease  Back  Containing 
Privilege  of  Purchase — Wh^n  Taxable  Under  Section  2730,  Re- 
vised Statutes — Proceeding   hy  Auditor   Under  Section  2781-2. 

1.  To  entitle  the  auditor  to  construe  as  a  mortgage  a  deed  absolute 

with  perpetual  lease  back  containing  a  privilege  of  purchase  at 
any  time  after  a  given  date,  the  relation  of  debtor  and  creditor 
must  be  shown  to  have  existed  or  been  created  between  the  parties 
at  the  time  of  the  transaction,  so  that  the  land  was  considered 
by  them  as  security  merely,  not  for  the  rent  alone  but  to  secure 
the  return  of  the  purchase  money. 

2.  Such  a  transaction  will  not  be  construed  to  be  a  mortgage  and  tax- 

able as  such,  unless  It  was  predicated  upon  a  loan  with  the 
obligation  upon  the  borrower  to  repay  it 

3.  Courts  of  equity  have  full  authority  under  Section  5848  to  review 

the  decision  of  the  auditor  under  Section  2781-2,  where  the 
foundation  of  the  right  to  tax  is  challenged.  The  actioA  of  the 
auditor  makes  a  prima  facie  case  only. 

Hosea,  J. 

Suit  is  to  restrain  the  treasurer  of  Hamilton  county  from  col-  | 
leeting  certain  taxes  placed  upon  the  tax  duplicate  for  collection  j 
upon  certain  moneys  invested  in  real  estate  in  this  county  in/ 
behalf  of  the  estate  of  Salina  Cadwallader,  deceased,  by  Morriaf 
M.  White,  as  trustee. 

The  transactions  being  all  of  a  substantially  similar  character,\ 
it  will  suffice  here  to  say  that  in  each  instance  there  is  a  war-  \ 
ranty  deed,  absolute  on  its  face,  with  consideration  f uly  stated,  ' 
and  a  perpetual  lease  back  to  the  grantor,  containing  a  privil-  ,' 
ege  of  purchase  at  the  lessee's  option  at  the  consideration  stated/ 
in  the  deed. 

The  auditor,  upon  statutory  proceedings  taken  in  consequence 
of  information  given  him  by  agents  employed  to  look  up  tax 
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omissions,  found  and  certified  to  the  treasurer  for  collection  the 
following  additions  to  the  tax  returns  made  by  Mr.  White : 

Year.  Am't  added.  Tax. 

1898  $116,500  $2,947.45, 

1899  123,500  3,178.89. 

1900 82,500 2,143.35. 

1901  32,500  806.65. 

1902  32,500   753.35. 

1903  27,500  624.25. 

The  amount  so  certified  included  tax  upon  certain  bonds  which 
have  since  been  paid,  reducing  the  taxable  amount  added  in 
1898  by  $17,000,  and  in  1899  by  $14,000. 

It  appears  that  by  will,  Mrs.  Selina  Cadwallader  left  a  resi- 
due of  her  estate  to  said  M.  M.  White  in  trusty  to  pay  the  income 
thereof  to  children  until  the  youngest  should  attain  the  age  of 
thirty,  and  then  to  divide  the  principal  between  them,  with 
power  to  invest  and  re-invest  and  make  deeds  of  real  estate. 
Mr.  White  also  subsequently  became  trustee  for  the  children. 
'      As  such  trustee,  Mr.  White,  as  he,  in  substance,  testifies,  in- 
'  vested  the  money  in  his  hands  in  the  several  properties  in  ques- 
tion for  income,  because  his  cestuis  que  trustent  never  wanted 
the  principal ;  he  claims  to  have  made  no  loan,  and  to  have  taken 
no  security ;  but  that  he  bought  the  property  for  the  purpose  of 
creating  the  ground  rent,  and  that  the  entire  transactions  and  all 
'  conditions  are  fully  shown  in  the  recorded  deeds  and  leases. 
/     The  testimony  of  the  other  parties  to  these  transactions  taken 
/  before  the  auditor,  was  substantially  the  same — Mr.  Holland, 
'     for  example,  testified  that  he  wanted  to  raise  money  on  the 
'    property  and  put  it  in  the  shape  of  a  ground  rent  so  he  would 
pever  have  to  pay  it  back  if  he  did  not  want  to,  but  could  buy 
it  (the  property)  back  after  a  certain  number  of  years  if  he 
wanted  to.     The  other  parties  gave  evidence  substantially  of 
the  same  tenor. 

The  determination  of  the  issue  here  rests,  primarily,  upon  the 
ocnstruction  to  be  given  to  the  tax  law  of  Ohio,  in  this  behalf. 
The  interest  in  lands  created  by  the  transaction  in  question,  is 
claimed  by  plaintiff  to  be  taxable  as  "personal  property,"  by 
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virtue  of  the  provisions  of  Revised  Statutes,  Section  '2730,  read- 
ing as  follows: 

*'The  terms  'personal  property,'  shall  be  held  to  mean  and 
include  •  •  •  the  money  loaned  on  pledge  or  mortgage  on  real 
estate,  although  a  deed  or  other  instrument  may  have  been  given 
for  the  same,  if,  between  the  parties,  the  same  is  considered  as 
security  merely.'* 


The  object  of  this  definition  is,  undoubtedly,  to  bring  within 
the  purview  of  the  tax  laws  that  class  of  equitable  mortgages 
created  by  acts  of  parties  in  the  form  of  absolute  conveyances, 
but  with  the  purpose  of  pledging  real  property  as  security  for 
the  debt  or  obligation.  It  had  long  been  held  by  courts  of 
equity  that,  whatever  the  form,  of  the  contract  may  be,  if  it  is 
intended  thereby  to  create  a  surety  for  a  debt  or  obligation,  it 
is  an  equitable  mortgage,  and  its  quality  is  often  implied  from 
the  nature  of  the  transaction  between  the  parties  as  against  the 
written  form  (Jones  on  Mortgages,  Par.  162). 

But,  in  a  sense,  our  statute,  by  the  explicit  character  of  its 
definition,  imposes  limitations  because  it  confines  the  inquiiy 
to  that  which  is  the  equivalent  of  a  mortgage  per  se. 

In  the  first  place,  it  must  be  money  "loaned  on  pledge,  or 
mortgage  of  real  estate."  A  loan  is  defined  as  **that  Which  is 
lent;  anything  furnished  on  condition  of  the  future  return  of 
it,  or  of  the  delivery  of  an  equivalent  in  kind,  especially  a  sum 
of  money  lent  at  interest"  (Cent.  Diet.).  The  legal  definition 
embodies  the  more  specific  idea  of  a  bailment  or  lending  of 
something  specifically  to  be  returned  at  the  determination  of 
the  bailment  (Story  on  Bailments,  Section  228). 

The  term  ''pledge"  carries  with  it  also  the  correlative  idea  of 
an  obligation  to  return  the  thing  lent.  It  is  defined  as  a  "bail- 
ment of  personal  property  as  a  security  for  some  debt  or  en- 
gagement" (Century  Dictionary). 

The  meaning  of  the  statute  is  therefore  plain  and  unequi- 
vocal, as  relating  to  money  put  out  as  a  loan  where  real  estate 
is  pledged  to  secure  its  return,  and,  as  between  the  parties,  the 
same,  although  a  deed  in  form  is  given,  is  considered  by  the 
parties  as  security  merely.  Of  course,  any  investment  of  money 
in  land,  in  a  very  broad  but  not  accurate  sense,  is  a  "security." 
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A  simple  purchase  of  land  may  be  for  the  specific  purpose  of 
security  for  the  money — for  land  is  generally  regarded  as  the 
most  secure  form  of  money-investment;  yet  the  money  is  not 
taxed  in  such  case  as  an  investment.  The  word  "merely," 
in  connection  with  ** security/'  emphasizes  the  explicitness  of 
the  meaning— as  though  its  defining  equivalents  '* simply," 
"solely,"  "only"  (Cent.  Diet),  had  been  used,  and  directs 
attention  to  the  thing  to  be  secured,  namely,  the  obligation  to 
pay  back  again. 

It  would  seem  therefore,  as  a  necessary  construction  of  the 
statute  in  question,  that  money  not  in  possession  of  the  owner 
can  be  taxed  as  personal  property  only  when  it  is  held  by 
another  as  a  loan,  and  the  obligation  to  repay  is  secured  by 
mortgage  or  by  conveyance,  that,  as  between  the  parties,  is 
regarded  as  a  mortgage  in  effect,  i.  e.,  "as  security  merely," 
for  the  performance  of  the  obligation  to  repay  the  loan.  Myers 
V.  Seaherger,  45  0.  St.,  232  (234). 

The  effect  of  the  statute,  in  another  aspect,  is  to  legalize 
the  established  practice  of  courts  of  equity  in  permitting  evi- 
dence of  intention  to  prevail  over  the  written  contract  in  these 
cases;  but  it  has  been  held,  and  wisely,  that  such  evidence  must 
be  clear,  explicit  and  unequivocal.  3  W.  and  S.,  338;  115 
Penn.,  254;  129  U.  S.,  58;  192  Ills.,  398,  Carroll  v.  Tomlinson; 
149  U.  S.,  17,  Bogk  v.  Gassert;  5  0.  St.,  195  (198),  MiUer  v. 
Stokely;  16  0.  St.,  170;  Stall  v.  Cincinnati;  24  0.  St.,  615  (624), 
Matthews  v.   Leaman. 

As  was  said  in  a  well-considered  opinion  of  the  Supreme 
Court  of  Pennsylvania: 

"Conceding  that  parol  testimony  may  be  admitted  to  show 
a  deed  absolute  on  its  face  to  be  a  mortgage,  yet  the  facts  and 
circumstances  relied  on  must  not  be  of  a  doubtful  import.  It 
is  not  sufiicient  that  they  be  merely  consistent  with  the  instru- 
ment being  a  mortgage,  they  must  be  clearly  inconsistent  with 
its  being  an  absolute  conveyance.  Evidence  less  than  this  can 
not  establish  a  parol  defeasance.  Titles  regular  and  legal  on 
their  face  can  not  be  swept  away  by  parol  evidence  of  doubt- 
ful facts  or  ambiguous  inferences."  Burger  v.  Dankel,  100 
Penn.  St.,  118. 
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In  the  case  at  bar,  there  was,  in  each  instance,  a  deed  absolute      I 
on  its  face,  and  a  perpetual  leasehold  regranted  to  the  vendor,      I 
with  privilege  of  purchase  exercisable  at  his  option.    The  ques-     / 
tion  to  be  determined   is:  Whether  the  transactions  thus  repre-     j 
sented,  constituted— what  they  purport  to  be — conditional  sales,    / 
or  were,  upon  extraneous  testimony  as  to  the  intent  of  parties,   / 
mortgages  or  securities  merely,  within  the  definition  of  ourj 
statute? 

That  a  conditional  sale  is  not  a  mortgage,  is  too  well  settled 
by  authority  to  require  comment;  and  it  is  a  fair  inference 
from  the  wording  of  our  statute  that  the  purpose  of  the  exr 
plicit  definition  was  to  exclude  conditional  sales,  except  such 
as  by  their  terms  could  be,  and,  by  intention  of  parties  were 
in  fact,  mortgages. 

It  seems  to  be  settled  that  parol  testimony  can  be  resorted 
to  only  where  there  is  nothing  on  the  face  of  the  papers  to 
determine  whether  the  transaction  is  a  conditional  sale  or  a 
mortgage.     Jones  on  Mortgages,  par.  277. 

In  other  words,  the  nature  of  the  transaction,  as  shown  by 
the  papers,  must  be  such  as  to  be  susceptible  of  either  construc- 
tion, in  order  that  its  real  character  can  be  established  by  parol 
testimony;  and  it  has  been  held  that  where  the  provisions  of 
the  contract  are  inconsistent  with  the  idea  that  a  mortgage  to 
secure  an  indebtedness  was  intended,  it  will  be  interpreted 
accordingly.  80  Ills.,  188,  Hanford  v.  Blessing;  47  Wise,  160, 
Smith  V.  Crosby;  83  Ind.,  275,  Uays  v.  Carr;  109  Ind.,  260, 
Voss  V.  Ellar;  72  Pac.  Rep.,  20,  Yost  v.  Bank  (Kansas) ;  74 
S.  W.  Rep.,  813,  Pumilia  v.  DeGeorge   (Texas). 

The  research  into  cases  upon  this  subject  leads  into  a  laby- 
rinth from  which  it  is  hard  to  emerge  with  a  clear  and  satis- 
factory criterion  by  which  the  character  of  such  transactions 
may  be  determined;  and  yet,  after  quite  an  extensive  investi- 
gation of  authorities,  I  am  led  back  to  the  general  view  indi- 
cated above  in  construing  our  own  statute  on  the  subject,  as 
the  true  one. 

In  Flagg  v.  Mann,  2  Summer,  553,  Justice  Story  lays  down 
this  rule: 
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**It  has  been  said  that  the  true  test  whether  the  conveyance 
in  this  case  was  a  mortgage  or  not,  is  to  ascertain  whether  it 
was  a  security  for  the  payment  of  money  or  not.  I  agree  to  that; 
indeed,  in  all  cases,  the  true  test  is  to  ascertain  whether  the 
conveyance  is  a  security  for  the  performance  or  non-perform- 
ance of  an  act  or  thing." 

So,  in  Brant  v.  Robertson,  16  Mo.,  129,  it  is  said: 

**In  determining  whether  the  transaction  was  a  conditional 
sale  or  a  mortgage,  the  first  fact  to  be  ascertained  is  whether 
the  relation  of  debtor  and  creditor  existed  previous  to,  or  was 
created  at  the  time  of,  the  conveyance.  It  may  be  taken  as 
universally  true  in  law,  that  no  conveyance  can  be  a  mortgage 
unless  it  is  made  for  the  purpose  of  securing  the  payment  of 
a  debt  or  the  performance  of  a  duty.  ' 

**If  payment  of  money  is  the  object  of  the  security  or  con- 
veyance, then  there  must  exist  a  duty  to  pay  the  money. 
•  •  #  Where  the  form  of  the  instrument  is  not  conclusive 
either  way,  resort  must  be  had  to  the  circumstances  attending 
the  transaction.*' 

See,  also,  2  B.  and  B.  Cas.  in  Chancery,  274,  Goodman  v. 
Grierson,  in  which  the  Lord  Chancellor  applies  the  rule  of 
mutuality  of  remedies  and  says:  '*Why  am  I,  contrary  to  the 
express  provisions  of  this  deed,  to  hold  it  to  be  a  mortgage, 
and  to  extend  the  condition  beyond  the  limits  agreed  upon  by 
the  parties  of  the  deed  ? ' '  That  is  to  say,  if  as  a  mortgagee  the 
vendee  were  to  bring  the  property  to  a  sale  as  under  fore- 
closure, and  it  sold  for  less  than  the  amount  invested,  he  could 
have  no  remedy  over  for  the  residue,  either  upon  covenant  or 
the  implied  assumpit.  See  to  same  effect,  30  Mass.,  411,  Bod- 
well  V.   Webster, 

In  7  Cranch,  218,  Conway  ^s  Extr.  v.  Alexander ,  Chief  Justice 
Marshall  says: 

**To  deny  the  power  of  two  individuals  capable  of  acting  for 
themselves  to  make  a  contract  for  the  purchase  and  sale  of 
lands  defeasable  by  the  payment  of  money  at  a  future  day, 
or,  in  other  words,  to  make  a  sale  with  a  reservation  to  the 
vendor  of  a  right  to  repurchase  the  same  land  at  a  fixed  price 
and  at  a  specified  time,  would  be  to  transfer  to  a  court  of 
chancery  in  a  considerable  degree  the  guardianship  of  adults 
as  well  as  infants.    Such  contracts  are  certainly  not  prohibited 
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by  the  letter  or  policy  of  the  law.  *  •  *  As  a  conditional  sale, 
if  really  intended,  is  valid,  the  inquiry  in  every  case  most  be 
whether  the  contract  in  the  specific  case  is  a  security  for  the 
repayment  of  money,  or  an  actual  sale." 

In  two  comparatively  late  cases,  the  Supreme  Court  of  the 
United  States  has  substantially  reaffirmed  these  doctrines. 

In  129  U.  S.,  58,  Wallace  v.  Johnstone,  it  is  held  that  a  trans- 
action, similar  to  that  at  bar,  where  a  time  is  fixed  for  the 
repurchase,  will  not  be  held  a  mortgage  unless  it  is  clearly  shown 
either  by  parol  evidence  or  the  attendant  circumstances  to  have 
been  intended  by  the  parties  as  security  for  a  loan  or  an 
existent  debt  (citing  118  U.  S.,  80;  116  U.  S.,  108;  97  U.  S., 
624;  112  U.  S.,  144). 

The  case  of  Bogk  v.  Gassert,  149  U.  S.,  17,  presented  as. 
strong  a  case  upon  the  facts  as  could  well  arise.  There  was 
a  deed  and  a  time  lease  back  with  privilege  of  repurchase  in 
a  given  time.  The  privilege  not  having  been  exercised,  suit  was 
brought  to  dispossess  the  tenant,  and  a  plea  of  title  interposed 
by  Bogk  who  introduced  testimony  showing  that  the  transac- 
tion was  intended  as  a  mortgage;  that  plaintiff  never  had 
possession;  that  the  negotiations  were  for  a  loan  for  the  pur- 
pose of  raising  money  to  pay  off  mortgages,  judgments,  liens, 
etc.,  on  the  property;  and  showing  also  that  the  consideration 
and  repurchase  price  was  the  amount  loaned  ($15,000),  with 
the  interest  compounded  monthly  for  the  term  of  the  lease 
(aggregating  $17,935),  and  that  the  real  value  of  the  property 
was  $40,000  to  $50,000.  The  court,  in  concluding  the  opin- 
ion,  says   of   it: 

**A11  his  evidence  amounts  to  is  that  he  wanted  a  loan  of 
money,  and  that  plaintiff  insisted  on  a  deed  or  an  agreement 
to  convey,  instead  of  a  mortgage.  But  defendant  did  not 
claim  to  have  been  imposed  upon,  deceived  or  defrauded,  and 
he  had  no  right  to  a  request  (as  to  a  charge)  based  upon  this 
hypothesis." 

A  careful  review  of  a  large  number  of  cases  from  many 
states  seems  fairly  to  establish  the  principle  that  where  the 
transaction  involves  a  privilege  of  purchase  or  bond  for  recon- 
veyance to  be  availed  of  at  a  certain  time,  such  may  be,  upon 
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parol  testimony  of  intention,  considered  and  treated  in  equity 
as  defeasance  and  give  character  to  the  transaction  as  a  mort- 
gage, and  the  equity  of  redemption  may  be  enforced.  But 
nowhere  have  I  found  an  authority  for  such  a  holding  upon 
a  perpetual  lease  with  privilege  of  purchase  at  lessee's  option, 
unlimited  in  time. 

The  decided  weight  of  well-considered  authority  is  to  the 
effect  tersely  expressed  in  a  recent  case,  by  the  Supreme  Court  of 
Illinois:  **A  mortgage  is  security  for  a  debt  or  obligation  and  an 
incident  thereto;  and  it  is  therefore  held  that  a  debt  or  obli- 
gation of  some  kind  is  an  essential  element  in  a  mortgage"; 
and  because  the  bond  in  the  case  merely  provided  that  if  the 
plaintiff  should  pay  a  certain  sum  with  interest  and  taxes 
a  reconveyance  should  be  made,  yet  because  the  bond  created  no 
liability  enforceable  at  law  and  no  debt  or  obligation  to  repay, 
the  transaction  was  held  to  be  a  sale  and  not  a  mortgage. 
Carroll  v.  Tomlinson,  192  Ills.,  398  (401) ;  Bacon  et  al  v.  Bank, 
191  Ills.,  205 ;  Burgett  v.  Oshome,  172  111.,  227. 

The  Ohio  cases  on  this  subject  are  of  the  same  general 
character  as  those  from  other  jurisdictions  cited. 

In  Miami  Exporting  Co,  v.  Bank,  Wright's  Rep.,  249  (252), 
the  privilege  of  purchase  was  limited  in  time.  The  same  con- 
ditions appear  in  Marshall  v.  Stewart,  17  0.,  356;  in  CottreU 
V.  Long,  20  Ohio,  464;  in  Wilson  v.  Oiddings,  28  0.  St.,  554; 
and  in  Patrick  v.  Littell,  36  Ohio  St.,  79.  In  all  these  cases 
the  circumstances  left  no  doubt  of  the  character  of  the  trans- 
actions as  being,  and  as  intended  to  be,  mortgages  in  fact. 

But  there  are  cases  much  more  to  the  point.  Thus,  in  MUler 
V.  Stokely,  5  Ohio  St.,  195  (198),  a  bill  to  establish  a  trust 
in  the  nature  of  a  mortgage  upon  a  deed  absolute  was  dismissed 
upon  the  holding  that  proof  such  as  to  excite  suspicion  or 
even  probability  is  not  sufficient;  and  that  proof  in  such  cases 
must  be  **  affirmative  and  so  conclusive  as  to  remove  all  reason- 
able and  well  founded  doubts." 

In  Stutz  V.  Desenberg,  28  0.  St.,  372,  there  was  a  contract 
to  reconvey  upon  payment  at  a  specified  time;  yet  the  circuit 
oourt  is  reversed,  and  the  transaction  held  to  be  a  sale  and  not 
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a  mortgage,  upon  a  very  full  discussion,  part  of  which  is  as 
follows : 

"A  mortgage,  when  in  form  a  deed  absolute,  and  a  con- 
ditional sale,  are  frequently  so  nearly  allied  to  each  other 
that  it  is  sometimes  difficult  to  say  whether  a  particular  tran- 
saction is  one  or  the  other. 

**The  distinctive  difference,  however,  appears  to  be  this:  the 
former  is  a  security  for  a  debt;  the  latter  is  a  purchase  of 
land  •  •  •  accompanied  by  an  agreement  to  resell  at  a  given 
time  for  a  given  price." 


The  court  cites  Goodman  v.  Orierson  (supra),  with  approval, 
and  quotes  the  principle  that  **  where  no  such  liability  [that 
is,  the  remedy  over  against  the  grantee  for  deficiency]  ac- 
companies the  transaction,  the  deed  covers  a  sale  and  not  a 
mortgage." 

The  court  also  cites  with  approval  the  case  of  Conway's  Extr, 
V.  Alexander  (supra),  and  declares  that  the  American  rule  is 
in  harmony  with  the  English  rule  on  the  subject;  and  further 
cites  with  approval  the  rule  in  BobtTison  v.  Cropsey,  Edwards 
Ch.,  138,  as  follows: 

^^  Where  the  money  advanced  is  not  paid  by  way  of  a  loan, 
so  as  to  constitute  a  debt  or  liabHUy  to  repay  it,  but,  by  the 
terms  of  the  agreement  the  grantor  has  the  privilege  of  re- 
funding or  not  at  his  election,  then  it  must  be  deemed  purchase 
mo7iey  and  the  transaction  wUl  be  a  sale  upon  condition.'* 

This  case  establishes  the  rule  in  Ohio  as  applicable  to  the 
case  at  bar.  Kemper  v.  Campbell,  44  0.  St.,  210  (214),  was 
a  creditor's  suit,  in  which  the  right  to  claim  a  deed  absolute 
to  be  a  mortgage  in  fact  is  held  to  be  recognizable  in  equity 
only  for  the  purpose  of  preventing  imposition  and  injustice, 
and  as  a  remedial  right  of  redemption  merely,  and  not  of 
foreclosure. 

The  court  holds  that :  '  *  There  is  a  marked  difference  between 
an  absolute  deed  held  to  be  a  mortgage  and  a  deed  that  is  in- 
tended to  be  and  is  a  mortgage  on  its  face."  Again  the  court 
says  (p.  219) : 

"The  absence  of  a  promise  to  pay,  and  of  a  provision  in  the 
deed  that  upon  payment  the  conveyance  shall  be  void,  marks 
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the  distinction  between  a  proper  mortgage  and  an  absolute  con- 
veyance with  a  right  reserved  to  the  grantor  to  claim  a  recon- 
veyance on  payment  of  the  money/' 

The  caaes  cited  complete  the  list  of  decisions  of  our  Supreme 
Court  that  bear  directly  upon  the  subject,  excepting,  possibly, 
Stratton  v.  Sabin  et  al,  9  0.,  28,  to  which  reference  will  be 
made  later. 

McCammon  v.  Cooper,  69  0.  St.,  366,  seems  to  still  further 
emphasize  the  difference  between  a  mortgage  and  a  conditional 
sale  transaction,  the  one  bringing  into  existence  an  intangible 
subject  of  taxation  called  a  ** credit,"  the  other  producing  a 
*' ground  rent,''  which  the  court  classes  as  real  estate.  Indi- 
rectly, therefore,  this  case  may  be  said  to  affirm  Slutz  v.  Desen- 
berg  (supra) ,  by  showing,  inferentially,  that  only  the  inter- 
mediate transactions  involving  a  time  lease  are  capable  of  equit- 
able transformation  according  to  intent  of  parties. 

In  view  of  the  principles  established  by  the  authorities  cited, 
which  are  selected  from  many  because  of  the  clear  statement  of 
principle,  Slutz  v.  Desenberg  (supra)  is  decisive  of  this  case. 

In  this  connection,  it  is  not  without  significance  that  no  case 
upon  a  perpetual  leasehold  with  privilege  of  purchase  at  the 
unlimited  option  of  the  lessee,  has  ever  reached  the  Supreme 
Court  of  this  state,  and  that  no  such  case  appears  among  the 
large  number  of  others  examined  in  the  preparation  of  this 
opinion.  This  fact  can  only  mean  that  the  principle  is  regarded 
by  the  bar  generally  as  beyond  question.  I  have  not  overlooked 
the  case  of  Coleman  v.  Miller,  6  L.  B.,  39,  decided  by  our  old 
district  court  in  1881;  but  an  inspection  of  the  case  will  show 
that  for  aught  that  appears  the  lease  in  question  may  have 
been  a  time  lease.  At  all  events  the  facts  found  show  that  both 
parties,  at  the  date  of  the  transaction,  distinctly  regarded  it 
as  a  mere  loan  upon  security  of  the  land.  In  view  of  the  later 
utterances  of  our  own  Supreme  Court,  courts  of  other  states, 
and  of  the  Supreme  Court  of  the  United  States,  I  can  not 
accept  it  as  authority  for  the  purposes  of  this  case,  even  if  its 
facts  permitted  or  if  it  bore  evidence  of  a  careful  consideration 
of  the  authorities,  which  it  does  not. 
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Such  a  case,  in  other  words,  does  not  fall  within  the  debatar 
ble  class,  as  to  which  extrinsic  testimony  is  admissible.  Its 
character  is  fixed  by  its  own  terms.  Jones  on  Mortgages,  Sec. 
261;  Stratton  v.  Sabin  et  al,  9  0.,  28  (32),  in  which  case  the 
court  cite  with  approval  the  following  holding  in  the  case  of 
Olover  V.  Paine,  19  Wend.,  518 : 

''The  mere  fact  of  a  conveyance  of  land,  and  an  agreement 
for  reconveyance  at  a  future  day  at  an  advanced  price  at  the 
election  of  the  grantor,  afforded  no  evidence  of  an  intention 
that  the  deed  should  be  considered  a  mortgage,  though  the  ques- 
tion might  have  arisen  had  the  deed  been  given  fr  a  pre-existing 
debtj  or  on  a  loan  of  money,  or  had  the  grantor  entered  into 
an  obligation  to  repay  the  consideration  money  expressed  in  the 
deed.'* 

The  case  in  19  Wendell  is  a  well-considered  authority  in 
support  of  the  proposition  that  **  where  there  is  no  debt  and  no 
loan,  an  agreement  to  resell  will  not  change  an  absolute  con- 
veyance into  a  mortgage."  See  also  Kiinkel  v.  Wolfersberger, 
6  Watts,  126.  But  even  if  resort  be  had  to  the  testimony,  the 
facts  disclosed,  as  deduced  from  its  preponderating  weight,  sup- 
port the  character  of  the  transactions  as  conditional  sales. 

It  may  be  freely  admitted  that  there  was  on  one  side  money  \ 
seeking  investment,  and,  on  the  other,  a  necessity  for  the  use 
of  money.  Yet  it  was  quite  within  the  right  of  parties  to  agree 
upon  such  terms  as  they  might  choose,  whereby  one  should  give 
and  the  other  receive.  There  was,  in  effect,  an  exchange  of 
the  land  for  money,  coupled  with  a  right  or  option  in  the 
grantor  to  change  back  again  if  he  should  desire,  or  not  to  do  so 
if  he  should  not  see  fit.  Certainly  there  was  no  obligation  cre- 
ated, and  both  parties  fully  understood  and  acquiesced  in  these 
terms.  Should  the  land  depreciate  in  value,  the  loss  would  fall 
upon  the  vendee,  who  had  no  means  of  enforcing  any  claim 
against  the  vendor,  for  he  had  given  his  money  upon  an  ex- 
change which  created  no  debt  nor  obligation  on  which  a  claim 
could  be  based.  The  few  chance  expressions  that  might  seem 
inconsistent,  elicited  from  the  parties  many  years  after  the 
events,  by  an  adroit  and  aggressive  cross-examination— expres- 
sions used  in  a  loose,  popular  and  inaccurate  sense— do  not 
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change  the  essential  weight  of  the  testimony  as  a  whole.  The 
answer  to  the  claims  of  counsel  in  this  behalf  is  found,  by  anal- 
ogy, in  Bank  v.  Slemmons,  34  0.  St.,  142 : 

**If  the  payee  take  from  the  maker  a  promissory  note,  and 
at  the  same  time  surrender  the  maker's  note  of  an  earlier  date 
given  for  a  loan  of  money,  the  facts,  and  not  merely  what  the 
payee  called  or  considered  the  transaction,  will  determine 
whether  it  was  a  renewal  or  payment  of  the  original  loan." 

Such  proof,  even  if  it  might  raise  a  suspicion — ^like  the  co- 
incidence of  the  amount  of  rent  with  a  given  interest  on  the 
sums  paid— can  not  convert  into  a  mortgage  a  transaction  which, 
on  its  face,  bears  no  such  suggestion,  much  less  one  that  by 
its  inherent  nature  in  law  is  not  convertible.  Indeed,  taking 
all  possible  extrinsic  facts  into  view,  they  do  not  present  so 
strong  a  case  as  Bogk  v.  Gassert  (supra)  y  which  the  Supreme 
Court  of  the  United  States,  upon  a  full  citation  of  authorities, 
declared  to  be  a  sale,  and  not  a  mortgage,  even  in  the  face  of 
inadequacy  of  consideration  and  a  time  limit  of  the  privilege 
of  repurchase. 

If  the  conclusions  reached  are  correct,  it  also  disposes  of  the 
claim  arising  from  the  increase  or  decrease  of  rentals  and  par- 
tial payments  of  purchase  money  in  certain  of  the  cases,  for  I 
apprehend  that  the  familiar  principle  of  equity— ''once  a  mort- 
gage, always  a  mortgage" — ^would  apply  to  a  conditional  sale. 
(Jones  on  Mortgages,  Sees.  263,  269.)  It  is  true  that  parties 
may,  by  subsequent  agreement  so  to  do,  completely  change  the 
character  of  the  transaction ;  but  if  the  transactions  in  this  case 
were  conditional  sales,  it  is  because  they  lacked  the  vital  ele- 
ments of  a  mortgage  at  their  inception,  and  consequently  no 
change  in  details,  short  of  supplying  the  missing  links — so  to 
speak— could  change  their  legal  character. 

The  statements  of  the  text-books,  summarizing  the  authorities 
on  this  subject,  are  not  always  accurate,  as  will  appear  from 
the  citation  by  counsel  from  Cooley  on  Taxation  to  the  precise 
point  under  discussion.  The  citation  is  the  broad  statement 
from  the  3d  Ed.,  on  p.  768,  as  follows : 

''Where,  however,  under  the  revenue  laws,  land  is  taxable, 
and  also  a  mortgage  upon  it,  if  one  from  whom  money  is  ob- 
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tained,  instead  of  taking  a  mortgage  for  the  amount,  takes 
an  absolute  conveyance  and  gives  back  a  lease  with  a  stipulation 
to  sell  back  the  land  on  repayment  of  the  money  with  interest— 
the  whole  transaction  being  obviously  a  loan  and  the  taking  of 
security  therefor — the  land  may  still  be  taxed  to  the  borrower 
and  the  lender  taxed  as  mortgagee"  (citing  39  Iowa,  228,  Wal- 
ler V.  Jaeger;  6  Kan.,  403,  Lappin  v.  Nemaha  Co.;  36  O.  St., 
79,  Patrick  v.  Llttell). 

But,  the  cases  cited  by  Judge  Cooley — and  they  can  be  hardly 
considered  as  leading  cases  on  the  subject— were  obvious  cases 
upon  their  facts;  and,  in  each,  there  was  a  privilege  of  pur*- 
chase  within  a  specified  period.  If  the  terms  of  his  statement- 
prepayment  of  the  money  with  interest" — ^be  taken  literally, 
it  converts  the  broad  statement  into  a  limited  one ;  and,  in  view 
of  the  expression,  "instead  of  a  mortgage,"  which  immediately 
precedes,  this  is  probably  what  is  meant,  viz.,  a  loan  of  money 
to  be  repaid  at  a  specified  time  with  interest. 

That  this  is  what  is  meant,  and  no  more,  is  fairly  to  be  inferred, 
because,  a  little  earlier  in  the  same  connection,  he  declares  that 
the  intention  of  the  party — ^were  his  purpose  to  avoid  taxation- 
is  not  in  all  cases  the  governing  factor,  citing  as  instances  in- 
vestments in  government  securities,  and  the  change  of  per- 
sonalty into  real  estate  with  a  lease  for  years  back,  in  order 
to  avoid  taxation.    He  says  of  these : 

"In  each  of  these  cases  the  party  is  only  exercising  a  right 
which  the  law  allows  to  him." 

The  case  of  Hess  v.  Muiry  65  Md.,  586,  cited  as  a  "battle 
case,"  will  be  found  to  turn  upon  a  wholly  different  point, 
namely,  that  of  a  fraudulent  attempt  to  cover  usury,  which 
vitiates  a  contract  under  the  law.  But  even  here,  the  court 
says,  passim: 

"It  is  plainly  shown  that  the  money  was  obtained  as  a  loan, 
and  that  the  deed  and  lease  were  but  means  of  security  for  the 
amount  agreed  to  he  repaid.** 

With  reference  to  the  legal  effect  of  the  action  and  finding 
of  the  auditor  in  these  cases,  it  may  be  remarked,  briefly,  that 
where  the  amount  only  is  in  question,  it  may  have  force;  but 
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where  the  foundation  of  the  right  to  tax  is  challenged,  the 
action  of  the  auditor  is  prima  facie  only. 

Full  jurisdiction  exists  in  this  court.  .  It  is  unquestionable 
that  the  right  of  the  tax-payer  to  enjoin  collection  can  not  be 
taken  away  by  any  action  of  a  taxing  officer  or  board.  Gager 
V.  Prout,  48  O.  St,  89 ;  Hagerty  v.  Huddleston,  60  0.  St,  149 
(165-7) ;  Musser  v.  Adair,  55  0.  St,  466  (471). 

The  injunction  prayed  for  should  be  granted,  and  it  is  so 
ordered. 

Judgment  for  plaintiff  and  injunction  ordered. 


FROOr  IN  ATTACHMENT  AS  TO  INTENT  TO  DEFRAUD. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  American  Engineering  Specialty  Company  v.  Patrick 
J.  O'Brien  et  al  and  The  Crane-Hawley  Company  v. 

Patrick  J.  O'Brien  et  al. 

Decided,  November  21,  1904. 

Attachment — Burden  of  Proof — As  an  Intent  to  Defraud — Jurisdiction 
— Over  Receivers  Who  are  Amenable  to  the  Probate  Court. 

The  burden  which  is  upon  the  plaintiff  in  an  attachment  case  to  ea- 
tabliah  Intent  to  defraud,  affords  ground  for  a  discharge  of  the 
attachment  where  it  appears  from  the  testimony  that  the  funds, 
which  it  is  alleged  were  paid  out  in  fraud  of  creditors,  were 
paid  upon  legitimate  claims,  or  claims  supposed  to  be  legitimate, 
and  at  a  time  when  it  was  supposed  by  the  defendants  that  the 
concern  was  solvent 

S.  W.  Smith,  J. 

This  matter  comes  before  the  court  upon  the  motions  to  dis- 
charge the  attachments  secured  by  the  plaintiffs  against  de- 
fendants' property.  The  ground  of  attachment  in  the  first  case 
being  that  the  defendants,  Patrick  J.  O'Brien  and  Delia 
O'Brien,  administratrix  of  the  estate  of  John  O'Brien,  have  dis- 
posed of  a  part  of  the  property  of  and  are  about  to  dispose  of  a 
part  of  the  property  of  the  firm  of  John  O'Brien  &  Company 
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with  intent  to  def rand  its  creditors ;  and  in  the  second  case,  the 
grounds  of  attachment  are,  that  the  defendants,  and  each  of 
them,  have  assigned  and  disposed  of  a  part  of  their  property 
with  intent  to  defraud  their  Creditors;  that  they  are  about  to 
convert  a  part  of  their  property  into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  their  creditors,  and  have  con- 
verted a  part  of  their  property  into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  their  creditors,  and  that  they  have 
property  which  they  conceal.  In  other  words,  the  attachments 
are  made  upon  the  ground  that  the  defendants  are  disposing  of 
a  part  of  the  partnership  property,  or  are  about  to  dispose  of 
it  with  the  intent  to  defraud  creditors  of  the  firm  of  John 
O'Brien  &  Company. 

The  court  has  examined  the  testimony  taken  in  the  case,  and 
is  of  the  opinion  that  the  motions  to  discharge  the  attachments 
should  be  sustained.  It  appears  in  evidence  that  Mrs.  O'Brien 
by  her  own  admission  paid  to  herself  the  sum  of  fifteen  hundred 
dollars  before  suit  was  brought,  arid  it  also  appears  in  evidence 
that  she  paid  to  a  creditor  of  the  firm,  Mary  McDonald,  while 
she  was  administratrix,  the  sum  of  five  hundred  dollars ;  that  at 
the  time  she  made  these  payments  to  herself  and  to  this  cred- 
itor, she  and  the  surviving  partner  of  the  firm,  together  with 
those  employed  in  the  business,  were  of  the  opinion  that  the 
firm  was  solvent.  She  at  the  same  time,  after  assuming  the 
management  of  the  affairs  as  administratrix,  paid  to  the  plaint- 
iffs herein  a  certain  sum  of  money  on  account  of  their  claims; 
but  it  was  the  general  opinion  among  those  interested  in  the 
firm,  that  the  assets  of  the  firm  would  be  sufficient  to  pay  all 
claims,  and  they  did  not  realize  that  such  was  not  the  case  until 
they  discovered  their  loss  on  the  contract  with  the  Commercial 
Tribune  Company,  after  those  payments  had  been  made. 

In  the  testimony  of  Mrs.  O'Brien,  corroborated  by  other  evi- 
dence, it  appears  that  when  she  was  in  the  probate  court  she 
received  the  impression  from  some  person,  who,  according  to 
her  testimony,  sh6  believed  to  be  authorized  to  speak,  that  she 
was  entitled  to  a  year's  allowance  for  her  support  as  the  widow 
of  John  O'Brien,  and  that  she  had  a  right  to  pay  to  herself  a 
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8u£Scient  sum  of  money  for  that  purpose.  She  concealed  noth- 
ing from  anybody  with  regard  to  the  payment  to  herself  of  the 
fifteen  hundred  dollars,  or  the  payment  to  Mary  McDonald, 
or  the  transfer  to  her  of  real  ^tate  which  it  is  claimed  she 
made;  and  as  far  as  the  bank  book,  change  of  account  and 
checks  are  concerned,  they  would  seem  to  sustain  the  idea  that 
there  was  no  intent  to  defraud  and  no  concealment  in  the  pay- 
ment of  these  claims,  for  while  she  is  making  the  payments  com- 
plained of,  she  pays  the  Crane,  Hawley  &  Company  the  sum  of 
one  thousand  dollars,  and  to  the  American  Engineering  Spe- 
cialty Company  the  sum  of  eight  hundred  dollars  on  account  of 
their  claims. 

Thfi  intent  to  defraud  must  be  clearly  shown,  and  the  burden 
is  on  the  plaintiff  to  establish  it;  and  ii>  this  case  the  court  is 
of  the  opinion  that  the  plaintiffs  must  sustain  the  burden  which 
the  law  requires. 

As  to  the  matter  set  up  by  the  answers  and  crosa-petitions  of 
the  receivers,  the  court  is  of  the  opinion  that,  so  far  as  they  are 
concerned,  it  has  no  jurisdiction  over  them,  and  that  either  the 
cross-petition  should  not  be  allowed  to  be  filed,  or,  if  filed,  then 
a  demurrer  to  it  should  be  sustained.  The  receivers  are  ap- 
pointed by  the  probate  court  and  are  amenable  to  its  orders 
and  directions,  and  any  daim  that  they  may  have  against  the 
assets  of  the  firm  can  be  distributed  in  the  probate  court  as 
other  claims  against  the  estate. 

An  order  may  be  taken  in  accordance  herewith. 

Aaron  A.  Ferris  and  Cobb,  Howard  &  Bailey,  for  plaintiffs. 

John  B.  'O'Neal,  W.  B.  Morrow,  Thos.  J.  Cogan  and  Rogers 
Wright,  for  defendants. 
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UNP  AlK  COMPmnON  IN  TRADE. 

[Common  Pleas  Court  of  Hamilton  County,  Ohio.] 

Block  Light  Company  v.  Fred.  Tappehorn  et  al. 

Decided,   June,   1904. 

Facts  Constituting  Unfair  Competition  in  Trade— Intention  to  Mislead 
— L<ick  of,  no  Defense — Maxim  of  Clean  Hands — Does  not  Refer 
to  Conduct  of  Plaintiff  in  Other  Matters — Agency — Retailer  Re- 
sponsible for  His  Clerk's  Sales, 

1.  The  plaintiff,  a  New  York  corporation;  manufactures  and  sells  a 

celebrated  incandescent  light  called  the  "Block  Light,"  consisting 
of  a  burner  of  a  special  make  and  a  mantle  made  for  it.  Several 
years  before  this  action  they  ordered  5,000  mantles  from  the  Rari- 
tan  Company  of  New  York,  a  concern  which  manufactures  mantles. 
The  plaintiff  furnished  to  the  Raritan  Company  the  wire  sup- 
ports upon  which  the  mantles  rest,  and  these  wire  support  were 
shorter  than  they  should  have  been.  Consequently  the  mantles 
were  shorter  than  those  usually  placed  on  the  market  by  the 
plaintiff.  After  receiving  several  thousand  of  the  mantles  and 
sending  them  out  to  their  agents  in  different  parts  of  the  United 
States,  the  plaintiff  recalled  them  all  from  its  agents,  and  in  no 
case  put  any  of  this  make  of  mantles  on  the  market.  The  plaint- 
iff sent  back  318  mantles  to  the  Raritan  Company  and  refused  to 
pay  for  them.  It  is  in  dispute  whether  or  not  they  had  paid  the 
Raritan  Company  for  the  rest  of  the  lot.  Of  the  318  mantles 
sent  back  to  the  Raritan  Company,  100  found  their  way  into  the 
hands  of  the  defendants  in  this  case.  The  Cincinnati  represen- 
tative of  the  plaintiff  called  at  the  defendants^  store  and  warned 
them  not  to  sell  these  mantles  as  Block  mantles.  The  salesman 
declared  that  they  had  been  selling  them  as  Block  mantles,  and 
after  talking  to  the  proprietor  of  the  store  over  the  telephone, 
said  they  intended  to  continue  to  sell  them  as  Block  mantles. 
After  this,  one  of  these  mantles  was  sold  to  a  customer  who 
asked  for  a  Block  mantle;  and  again,  to  a  customer  who  asked 
for  a  Block  li^ht,  a  Block  burner,  with  a  Gladiator  mantle  in- 
side the  chimney,  was  delivered.  Held:  That  this  makes  a  case 
of  unfair  competition  in  trade,  and  ought  to  be  enjoined. 

2.  To  obtain  an  injunction  in  a  case  like  the  present  it  is  not  neces- 

sary to  prove  an  intention  to  mislead;  and  it  is  no  defense  that 
defendants  honestly  believed  that  they  had  a  right  to  sell  this 
merchandise  as  they  did. 
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3.  The  maxim  that  the  plaintiff  must  come  with  clean  hands   has 

reference  only  to  his  conduct  in  the  transaction  under  consider- 
ation, and  the  court  will  not  go  outside  of  the  case  for  the  pur- 
pose of  examining  the  conduct  of  the  plaintiff  in  other  matters. 

4.  A  retailer  whose  clerk,  on  receiving  a  request  for  a  particular 

article  delivers  to  the  customer  an  article  which  is  not  the  genu- 
ine article  asked  for,  is  responsible  for  the  clerk's  acts,  and  will 
be  enjoined. 

LlTTLEFORD^  J. 

This  is  a  case  in  which  the  plaintiff  complains  that  the  de- 
fendant is  guilty  of  unfair  competition  in  trade  because  of  cer- 
tain sales  of  goods  as  ''Block"  goods,  which  are  not  the  genuine 
goods  of  the  plaintiff,  but  only  imitations  thereof. 

The  petition  alleges  that  since  1903  it  has  manufactured  and 
sold  an  article  known  as  the  Block  light,  which  is  used  to  in- 
crease the  candle  power  of  gas  lights,  and  which  is  sold  in  a  pack- 
age having  a  certain  label  and  trade-mark,  which  was  adopted  in 
the  year  aforesaid  and  has  been  used  ever  since.  A  copy  of  the 
label  and  description  of  the  trade-mark  is  set  forth  in  the  peti- 
tion, and  then  comes  the  allegation  that  the  Block  light  has  se- 
cured a  great  reputation  by  reason  of  its  excellence  and  is  known 
to  the  public  because  of  this  label,  etc.  It  is  further  alleged  that 
the  defendants,  doing  business  as  the  Crown  Incandescent  Light 
Company,  with  full  knowledge  of  the  rights  of  the  plaintiff, 
have  for  months  past  sold  an  imitation  of  the  Block  mantle  put 
np  in  packages  similar  to  those  of  the  plaintiff.  This  imitation 
of  the  plaintiff's  article  is  alleged  to  be  greatly  inferior  to  the 
genuine  article,  and  the  reputation  of  the  plaintiff's  article  is, 
it  is  said,  being  much  damaged  by  the  acts  of  the  defendants. 
It  is  further  alleged  that  the  defendant  is  selling  as  a  genuine 
Block  light  a  Block  burner  with  a  mantle  other  than  a  Block 
mantle  inside.  Besides  the  damages,  a  temporary  restraining 
order  is  prayed  for  to  prevent  the  defendants  from  further  man- 
ufacturing and  selling  this  imitation  light  or  imitating  the 
plaintiff's  packages.  On  final  hearing  a  perpetual  injunction, 
is  asked  for. 

A  temporary  restraining  order  was  granted  to  the  plaintiff, 
and  the  case  now  comes  before  the  court  on  a  motion  to  vacate 
this  temporary  order.     Affidavits  and  oral  testimony  have  been 
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submitted  to  the  court.  The  plaintiff  has  shown  that  it  has  been 
in  business  since  1903  manufacturing  a  certain  medium  for  giv- 
ing light  known  as  the  Block  light,  which  consists  of  a  burner 
of  a  certain  sort  and  of  a  mantle  made  of  a  certain  size  especi- 
ally designed  for  plaintiff's  burners^  upon  which  mantle  is 
stamped  the  word  ''Block";  and  that  a  large  amount  of  money 
has  been  spent  in  advertising  the  Block  light.  It  has  been  shown 
further  that  agencies  have  been  established  in  every  state  and 
territory  in  the  United  States  in  order  to  supply  the  demand  for 
this  light,  and  that  all  Block  lights  are  identified  by  certain 
marks,  labels,  etc. 

It  was  admitted  by  Mr.  Fred.  Tappehorn,  one  of  the  defend- 
ants (who  is  really  the  sole  owner  of  the  Crown  Incandescent 
Light  Company,  Emil  Tappehorn  being  his  son),  on  cross-exam- 
ination, that  the  Block  light  consists  of  the  Block  burner  and 
the  Block  mantle  in  connection  therewith ;  although  it  is  admit- 
ted by  plaintiff  that  each  part  is  frequently  sold  separate  from 
the  other.  The  fact,  however,  that  the  burner  and  mantle  to- 
gether make  what  is  called  the  Block  light  is  important  when  we 
come  to  consider  the  sale  made  to  Camay  of  a  Block  burner  with 
a  Gladiator  mantle  by  Emil  Tappehorn  in  defendants'  store 
when  Camay  asked  for  a  ^^ Block  light.'' 

The  peculiar  thing  in  this  case  is  that  the  mantles,  for  the 
sale  of  which  by  these  defendants  the  plaintiff  complains,  were 
made  by  the  Raritan  Company  of  New  York  on  the  order  of  the 
plaintiff. 

It  is  shown  by  the  testimony  on  both  sides  that  several  thou- 
sand mantles  were  ordered  by  the  plaintiff  from  the  Baritan 
Company  of  New  York,  the  latter  company  being  a  manufac- 
turer of  mantles.  It  appears,  furthermore,  that  a  large  number 
of  these  mantles  were  shipped  to  the  plaintiff,  and  that  the 
plaintiff  at  first  sent  most  of  those  received  to  its  agents  through- 
out the  United  States,  but  afterwards  recalled  them.  It  further 
appears  that  three  hundred  and  eighteen  of  this  lot  of  mantles 
were  returned  by  the  plaintiff  to  the  Raritan  Company,  and  the 
plaintiff  refused  to  pay  for  any  of  these  three  hundred  and 
eighteen  mantles.  What  the  plaintiff  did  with  the  other  man- 
tles, several  thousand  in  number,  does  not  appear  and  is  not  im- 
portant here. 
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Of  the  three  hundred  and  eighteen  mantles  sent  back  by 
plaintiff  to  the  Baritan  Company,  one  hundred  found  their  way 
into  the  hands  of  these  defendants,  and  from  the  one  put  in  evi- 
dence it  is  apparent  that  these  mantles  were  made  shorter  than 
those  put  on  the  market  by  the  plaintiff. 

It  is  because  of  the  sale  by  the  defendants  of  some  of  this 
lot  of  three  hundred  and  eighteen  mantles  returned  by  the 
plaintiff  to  the  Raritan  Company  that  the  plaintiff  complains; 
and  the  first  question  here  is,  are  the  defendants,  in  selling  these 
mantles,  selling  genuine  or  spurious  Block  mantles? 

Counsel  for  defendants  attaches  weight  to  some  evidence  filed 
by  him  which  state  that  all  of  this  lot  of  several  thousand  man- 
tles were  manufactured  by  the  Baritan  Company  strictly  ac- 
cording to  the  orders  of  the  plaintiff,  and  that  these  mantles 
were  shorter  than  Block  mantles  because  of  the  fault  of  plaintiff 
in  furnishing  the  Baritan  Company  with  wire  supports  (upon 
which  the  mantles  rest)  that  were  shorter  than  they  should  have 
been.  It  is  the  opinion  of  the  court  that  these  facts  are  of  no 
moment  in  this  case,  for  a  reason  to  be  given  presently. 

Because  that  lot  of  three  hundred  and  eighteen  mantles  re- 
turned to  the  Baritan  Company  by  the  plaintiff  were  shorter 
than  the  mantles  which  the  plaintiff  puts  on  the  market  as 
** Block"  mantles,  and  further,  because  the  plaintiff  repudiated 
the  three  hundred  and  eighteen  mantles  by  sending  them  back 
and  refusing  to  pay  for  them,  and  still  further,  because  the 
plaintiff  recalled  from  its  agents  all  the  Baritan  mantles,  and 
in  no  case  (so  far  as  the  testimony  shows)  put  any  of  these  short 
mantles  on  the  market,  this  lot  of  three  hundred  and  eighteen 
mantles  has  no  claim  to  be  designated  as  Block  mantles,  in  the 
opinion  of  the  court. 

Now,  is  it  unfair  competition  for  the  defendant  to  sell  these 
mantles  in  the  market  as  ** Block  mantles"  to  one  asking  for  the 
latter  article?  And  again,  is  it  unfair  competition  when  a  cus- 
tomer asks  for  the  "Block  light"  to  hand  him  a  Block  burner 
with  a  Gladiator  mantle  inside  the  chimney,  both  wrapped  up 
in  a  piece  of  paper. 

There  is  really  no  dispute  about  the  further  facts  in  the  case. 
Mr.  Friedlander,  a  stockholder  in  the  Block  Company,  called 
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at  the  store  of  the  Crown  Incandescent  Light  Company,  and 
saw  Mr.  Emil  Tappehorn,  with  whom  he  had  a  talk  before  the 
petition  in  this  case  was  filed.  There  is  some  difference  as  to 
what  was  said  in  that  conversation,  but  there  is  no  dispute  that 
Mr.  Friedlander  warned  Mr.  Tappehorn  not  to  sell  these  mantles 
as  Block  mantles,  and  that  Mr.  Tappehorn  declared  that  they 
had  been  selling  these  mantles  as  Block  mantles  and  intended 
to  continue  to  do  so.  It  is  also  in  evidence  without  dispute  that 
a  girl  called  at  the  defendants'  store  a  few  days  before  the  pe- 
tition was  filed  in  the  case  and  asked  for  a  Block  mantle,  and 
that  she  received  one  of  these  short  mantles  from  Mr.  Emil 
Tappehorn.  Further,  it  is  undisputed  that  Mr.  Camay  called 
there  some  days  later  and  asked  for  a  Block  light  and  received 
from  Mr.  Emil  Tappehorn  a  Block  burner  with  a  Gladiator 
mantle  inside  the  chimney,  both  wrapped  in  a  piece  of  brown 
paper. 

It  is  the  opinion  of  the  court  that  the  foregoing  facts  make 
out  a  case  of  unfair  competition  in  trade  on  the  part  of  the  de- 
fendants that  ought  to  be  enjoined. 

Unfair  competition  has  been  frequently  defined.  In  the  case 
of  Heinisch'  Sons  v.  Boker,  86  Fed.  Rep.,  765,  Townsend,  J., 
says: 

"The  law,  firmly  established  by  repeated  decisions  in  this  cir- 
cuit, enjoins  every  artifice  which  promotes  unfair  trade." 

Again,  in  Merriam  v.  Shoe  Company,  47  Fed.  Rep.,  411,  414, 
the  court  says: 

"Wrongs  of  this  description,  whereby  through  an  artifice  of 
any  sort  the  goods  of  one  manufacturer  become  confused  in  the 
public  mind  with  the  goods  of  some  other  manufacturer,  may 
be  redressed  in  a  court  of  equity." 

"One  can  not  be  permitted  to  practice  deception  in  the  sale 
of  his  goods  as  those  of  another  nor  to  use  the  means  which  con- 
tribute to  that  end"  (Perry  v.  Truefitt,  6  Beav.,  73). 

The  cases  in  which  courts  have  applied  this  principle  of  law 
cover  a  broad  field  and  treat  of  almost  every  deception  by 
which  one  tradesman  can  in  any  way  take  advantage  of  the 
good  name  of  a  competitor. 
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.  It  has  been  held  that  no  one  has  the  right  to  represent  his 
goods  as  the  goods  of  another  by  printing  upon  them  the  name 
of  the  other  {Hoff  v.  Tarrant  &  Co.,  71  Fed.  Rep.,  163;  Penn, 
etc.,  Company  v.  Myers,  79  Fed.  Rep.,  87 ;  Reddaway  v.  Betiham, 
[1896],  App.Cas.,  199). 

One  may  not  print  npon  his  goods  a  name  similar  to  that 
printed  on  some  one  else's  goods  (Clark  Thread  Company  v. 
Armitage,  67  Fed.  Rep.,  896;  McLean  v.  Flemming,  96  TJ.  S., 
245). 

To  adopt  and  use  in  connection  with  one's  goods  a  firm  or  a 
corporate  name  similar  to  that  employed  by  the  manufacturer 
of  a  competing  article  is  unlawful  {Higgins  &  Company  v.  Hig- 
gins  Soap  Company,  144  N.  T.,  462 ;  Van  Anken  v.  Van  Anken 
Company,  57  111.,  240;  Sperry  Company  v.  Percival  Milling 
Company,  81  Gal.,  252 ;  La  Republique  Francais  v.  Schvltz,  57 
Fed.  Rep.,  37). 

Refiling  original  packages  is,  of  course,  unlawful  (Bamet  v. 
Lanchars,  13  Lt.  [U.  &  L.],  495;  Evans  v.  Von  Laer,  32  Fed. 
Rep.,  153;  also,  Id,,  388). 

Imitating  the  appearance  of  dress  of  another's  product  is 
unfair  competition  (Coates  v.  Merick  Thread  Company,  149  V. 
S.,  562;  Moxie  Food  Company  v.  Baumbach,  32  Fed.  Rep.,  205). 

It  is  a  fraud  on  a  person  who  has  established  a  trade  and  car- 
ried it  on  under  the  name  of  ** Mechanics'  Store"  when  some  othet- 
person  opens  up  a  like  sort  of  store  under  the  name  **  Mechanical 
Store"  (Weinstock,  etc.,  v.  Marks,  109  Cal.,  529).  And  where 
the  plaintiff  had  conducted  his  business  under  the  name  of  ''Car- 
riage Bazar"  for  many  years,  it  is  a  fraud  upon  him  for  the 
defendant  to  open  up  a  shop  in  the  vicinity  with  the  name  of 
**New  Carriage  Bazar"  (Boulnois  v.  Peake,  13  C.  D.,  513,  Note). 

A  case  somewhat  like  this  case  is  Richards  v.  Williamson,  30 
Law  Times  (N.  S.),  746,  cited  by  the  learned  counsel  for  plaint- 
iff. In  this  case  the  defendants  were  restrained  from  making 
and  selling  carbines  of  which  the  levers  and  lock  plates  were 
second-hand  parts  of  rifies  made  by  the  plaintiff,  and  bought  in 
market  overt  by  the  defendants,  upon  which  second-hand  parts 
were  stamped  the  name  and  trade-mark  of  the  plaintiff. 
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None  of  these  cases  are  just  like  the  case  in  hand,  which  is 
rather  peculiar  in  its  facts ;  but  they  are  cited  to  show  the  great 
variety  of  cases  in  which  the  courts  have  set  themselves  against 
unfair  competition  in  trade. 

But  the  learned  counsel  for  the  defendants  claims  that  as 
the  mantles  in  this  case  were  marked  ** Block"  through  the  fault 
of  the  plaintiff  itself,  and  not  in  anywise  through  the  defend- 
ants' fault,  the  latter  have  the  right  to  sell  them  even  if  cus- 
tomers do  mistake  them  for  genuine  Block  mantles,  provided  the 
defendants  simply  hand  the  goods  over  their  counter  without 
any  verbal  misrepresentation.  .With  this  proposition  the  court 
can  not  agree.  Even  if  the  defendants'  name  was  Block,  they 
could  not 'begin  at  this  time  to  sell  mantles  stamped  with  the 
name  of  Block  when  the  plaintiff  in  this  case  has  for  years  been 
extensively  advertising  and  selling  mantles  bearing  that  name. 
In  the  leading  case  of  Walter  Baker  c6  Company  v.  Baker,  87 
Fed.  Rep.,  209.,  it  is  held  that  '*One  entering  a  particular  trade 
may  not  use  his  own  name  in  a  way  calculated  to  cause  confu- 
sion between  his  own  goods  and  those  of  an  old  established  man- 
ufacturer having  the  same  name."  It  is- then  laid  down  that 
when  a  manufacturer's  goods  have  become  known  to  the  trade 
as  ** Baker's  Chocolate,"  ''Baker's  Cocoa"  and  ''Baker's  Break- 
fast  Cocoa,"  another  also  bearing  the  name  of  "Baker,"  sub- 
sequently entering  the  trade,  may  not  use,  to  designate  his 
goods,  those  combinations  of  words  with  or  without  the  addition 
of  other  words  or  names.  An  exceedingly  interesting  article  on 
unfair  competition  by  the  deceptive  use  of  one's  own  name, 
written  by  Mr.  W.  L.  Putnam,  appears  in  the  12  Harvard  Law 
Review,  page  243,  with  many  leading  cases  cited,  and  supports 
this  view. 

It  has  been  further  claimed  by  both  defendants  and  their 
counsel  that  they  had  no  knowledge  of  the  trouble  between  the 
Raritan  Company  and  the  plaintiff  about  these  matters,  and  be- 
lieved them  to  be  genuine  Block  mantles.  The  court  is  of  the 
opinion  that  even  if  they  were  not  advised  why  these  are  not 
genuine  Block  mantles  by  Mr.  Friedlander  on  his  visit  to  their 
store,  it  is  sufficient  that  he  told  them  that  they  are  not  Block 
mantles.    The  fact  is,  however,  that  their  knowledge  or  intent  in 
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the  premises  is  of  no  moment.    As  is  stated  in  the  able  article 
in  the  12  Harvard  Law  Review  just  referred  to : 

** It  is  to  be  observed  that  the  plaintiff's  right  to  be  protected 
against  loss  and  injury  to  his  trade  caused  by  any  deception, 
so  far  as  this  protection  can  be  afforded  without  unreasonably 
restricting  trade,  does  not  depend  on  any  intentional  fraud  or 
bad  motive  of  the  defendant." 

This  same  doctrine  is  laid  down  in  the  celebrated  case  of 
Reddaway  v.  Benham,  supra,  where  the  court  says,  on  page  644 : 

**To  obtain  an  injunction  in  a  case  like  the  present  it  is  not 
necessary  to  prove  an  intention  to  mislead;  nor  to  prove  that 
anyone  has  in  fact  been  misled;  all  that  need  be  proved  is  that 
defendant's  goods  are  so  marked,  made  up  and  described  by 
them  as  to  be  calculated  to. mislead  ordinary  purchasers  and  lead 
them  to  mistake  defendant's  goods  for  the  goods  of  the  plaintiff." 

Again  in  the  case  of  Tarrant  v.  Hoff,  76  Fed.  Rep.,  959,  961, 
the  complainant  had  no  registered  trade-mark  in  the  United 
States  although  his  label  and  trade-mark  was  duly  registered 
in  Germany.    Here  the  Circuit  Court  of  Appeals  said,  page  961 : 

''If  the  representation  as  to  whaf  or  whose  the  goods  are  is 
calculated  to  deceive  the  purchaser  into  buying  them  as  the 
goods  of  the  complainant,  equity  will  enjoin  its  continuance, 
although  the  deceitful  representation  was  placed  upon  them 
carelessly,  or  from  lack  of  an  appreciation  of  -the  meaning  it 
would  convey  to  the  purchaser,  or  from  an  honest  mistake  as  to 
defendant's  right  to  use  it.'' 

The  point  is  also  made  by  counsel  for  the  defendants  that 
the  plaintiff  does  not  come  in  with  clean  hands,  because  of  its 
treatment  of  the  Raritan  Company,  and  this  is  why  the  learned 
counsel  have  laid  stress  upon  the  fact  that  the  Raritan  Company 
made  the  mantles  strictly  according  to  contract,  the  fault  with 
them  being  because  of  the  plaintiff  having  sent  wire  supports 
which  were  too  short.  The  court  declines  to  pass  upon  this  ques- 
tion whether  the  plaintiff  was  at  fault  or  not,  in  its  dealing  with 
the  Raritan  Company,  for,  as  the  court  has  said  above,  these 
matters  cut  no  figure  in  this  case.  It  is  a  well  established  prin- 
ciple that  this  maxim  in  equity  applies  only  to  the  particular 
transaction  under  consideration,  and  the  court  will  not  go  out- 


NISI  PRIUS  REPORTS— NEW  SERIES.  561 

1904-5.]  Block  Light  Co.  v.  Tappehom  et  al. 


side  of  the  case  for  the  purpose  of  examining  the  conduct  of  the 
plaintijBf  in  other  matters  (Bispham's  Equity,  642;  Snell's  Prin- 
ciples of  Equity,  25).  The  application  of  this  maxim  is  illus- 
trated in  the  case  of  Burch  v.  Toledo  Plow  Company,  15  C.  C, 
482,  a  case  somewhat  resembling  the  one  in  hand. 

One  other  point  made  by  learned  counsel  for  defendants  is 
that  equity  does  not  oencem  itself  with  small  matters,  and  that 
these  mantles  do  not  amount  to  much  in  value ;  but  the  fact  is 
that  the  plaintiff  is  contending  here  not  for  the  cost  of  a  few 
mantles,  but  to  preserve  its  trade  name  which  it  has  proved  to  be 
of  great  value. 

The  next  matter  we  have  to  consider  is  the  sale  made  by  Mr. 
Emil  Tappehom  to  Benjamin  Camay  after  the  temporary  re- 
straining order  was  aUowed,  when  the  latter  asked  the  former  for 
a  ** Block  light"  and  received  a  Block  burner  with  a  Gladiator 
mantle  inside  the  chimney,  both  wrapped  in  paper. 

The  point  has  often  been  raised  in  this  class  of  cases  whether 
the  plaintiff  can  object  when  the  customer  could  easily  see  that 
he  was  not  getting  what  he  asked  for.  It  is  true  that  in  this 
case  the  Gladiator  mantle  is  put  up  in  a  cylindrical  green  box 
plainly  marked  with  the  word  ** Gladiator,*'  and  can  easily  be 
distinguished  from  the  Block  mantle,  whch  is  put  up  in  a  small 
cylindrical  yellow  box  marked  ** Block  mantle."  But  this  de- 
fense of  ** self-deception"  has  never  been  countenanced  by  the 
courts.  In  the  celebrated  case  of  Enoch  Morgan  Sons  v.  Wend* 
over  et  al,  43  Fed.  Rep.,  420,  the  plaintiff  sold  a  commodity 
known  on  the  market  as  "Sapolio."  When  on  three  or  four 
occasions  certain  agents  of  the  plaintiff  went  to  the  store  of  the 
defendant  and  asked  for  sapolio,  the  salesman  delivered  to  the 
purchaser  a  cake  of  soap  entitled  ** Pride  of  the  Kitchen"  with- 
out explanation,  and  received  the  customary  price.  The  soap 
known  as  ** Pride  of  the  Kitchen"  is  put  up  in  wrappers  wholly 
different  from  those  in  which  ** Sapolio"  is  put  up,  and  the 
shape  and  size  of  the  cake  also  differs  from  the  usual  size  of  a 
cake  of  ** Sapolio."  Furthermore,  the  words  ** Pride  of  the 
Batchen"  are  plainly  printed  in  large,  legible  type  across  the 
wrapper  containing  that  soap.  Notwithstanding  these  facts  the 
court  held  that  the  defendant,  in  making  the  sales  as  above  de- 
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scribed,  was  guilty  of  unfair  competition  and  should  be  enjoined. 
At  the  close  of  the  opinion  the  court  sajrs : 

*'An  act  or  thing  done  to  induce  the  belief  that  the  one  ar- 
ticle is  in  fact  the  other  is  unfair,  and  indeed  unlawful;  and 
this  is  the  true  meaning  and  intent  of  the  acts  of  the  defendant's 
salesman  complained  of." 

The  same  principle  is  laid  down  in  the  case  of  the  Am.  Fibre 
Chamois  Company  v.  DeLee  et  al,  67  Fed.  Rep.,  329;  and  also 
in  the  Saxlehner  cases  concerning  the  sale  of  Hunyadi  waters, 
found  in  88  Fed.  Rep.,  61. 

The  only  question  left  to  be  considered  is  whether  Mr.  Pred. 
Tappehom,  the  owner  of  the  store,  is  responsible  for  the  acts 
of  his  son,  Emil  Tappehorn,  the  salesman.  In  the  Saxlehner 
cases  just  referred  to  the  5th  syllabus  reads  as  follows : 

**A  retailer,  whose  clerks,  on  receiving  requests  for  a  particu* 
lar  brand  of  goods,  wrapped  up  and  delivered  competing  goods, 
will  be  enjoined." 

And  in  Stranahan  v.  Coit,  55  0.  S.,  398,  it  was  held 
that  where  the  servant  of  a  dairyman  delivers  adulterated 
milk,  his  master  is  liable  even  although  the  servant  did  it 
maliciously  to  injure  the  master.  See,  also.  Nelson  Business  CoU 
lege  v.  Lloyd,  60  0.  S.,  448;  Railway  Compa/ny  v.  Bank,  56  0. 
S.,  351,  388.  In  Wood  on  Master  and  Servant,  Section  301,  it 
is  said: 

**It  is  not  essential  that  the  master  should  have  known  that 
the  act  was  done  or  even  that  he  should  have  assented  thereto; 
it  is  enough  if  it  is  within  the  scope  of  the  servant's  authority, 
express  or  implied." 

Relying  upon  the  foregoing  authorities,  the  court  is  of  the 
opinion  that  the  defendants  ought  to  be  enjoined  from  selling 
the  balance  of  the  mantles  in  their  possession  marked  ** Block" 
which  are  of  the  lot  returned  to  the  Raritan  Company  by  the 
plaintiff,  and  that  they  should  be  further  enjoined  from  selling 
the  Block  burner  with  any  other  than  a  genuine  Block  mantle 
to  such  customers  as  in  the  future  may  ask  for  a  Block  light, 
unless  the  customer  is  first  advised  that  the  mantle  going  with  the 
burner  is  not  the  Block  mantle.    The  defendant  having  no  new 
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facts  to  set  up,  the  temporary  injunction  will  be  made  perpet- 
ual, and  a  decree  to  this  effect  will  be  entered  when  its  form  baa 
been  agreed  upon  by  counsel. 

Wilson  <&  Wilsony  for  plaintiff. 

Theodore  Horstman,  for  defendant. 


BRANNOOC  LAW  ELECTIONS. 

[Franklin  County  Common.  Pleas  Court.] 

John  F.  Cole  v.  The  City  op  Columbus.* 

Decided,  October  3,  1904. 

Liqiior  Laws — Provisions  of  the  Brannock  Law  Construed — Time 
within  which  an  Election  may  he  Held,  Mandatory — Petition  can 
not  he  Withdrawn  and  Changed  after  Filing. 

1.  The  provision  of  Section  1  of  the  Brannock  Law   (97  0.  L.,  87), 

limiting  the  time  within  which  a  mayor  or  a  Judge  of  the  com- 
mon pleas  court  may  order  an  election  to  not  less  than  twenty 
nor  more  than  thirty  days,  is  not  directory  merely,  but  manda- 
tory. An  election,  therefore,  which  was  not  held  until  thirty- 
one  days  after  the  filing  of  the  petition  is  void  and  must  be  set 
aside. 

2.  After  a  petition  has  been  filed  with  a  mayor  or  judge,  there  is  no 

power  or  authority  to  withdraw  it  for  the  purpose  of  changing 
the  boundaries  of  the  proposed  district,  or  for  any  other  purpose. 
Having  once  been  filed,  a  petition  must  either  be  dismissed  or  an 
election  ordered  thereunder. 

BliACE,  J. 

This  is  an  action  to  contest  an  election  held  under  the  pro- 
visions of  what  is  commonly  known  as  the  Brannock  Law.  The 
plaintiff  claims  the  election  to  have  been  illegal  and  that  it  ought 
to  be  set  aside  and  held  for  naught.    Very  little  testimony  was 

oflPered  in  the  case  and  that  upon  one  point  only.  The  following 
stipulations  were  agreed  to  by  counsel  and  cover  the  facvs  at 
issue  in  this  controversy: 

•  For  holdings  contrary  to  the  first  paragraph  of  the  above  syl- 
labus, see:  2  N.  P.— N.  S.,  245,  and  2  N.  P.— N.  S.,  469. 
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**  (1)  That  the  plaintiff,  John  F.  Cole,  is  a  qualified  elector 
of  the  district  which  is  being  contested. 

**(2)  That  the  petition  upon  which  this  election  was  held 
was  filed  with  Judge  Eathmell  on  the  tenth  day  of  June,  1904, 
and  that  the  election  was  not  held  until  the  eleventh  day  of 
July,  1904. 

**  (3)  That  prior  to  the  first  day  of  June,  1904,  there  were 
circulated  in  the  city  of  Colubmus,  Ohio,  sheets  of  paper  with  a 
blank  printed  head,  being  the  usual  blank  forms  of  petition, 
upon  which  were  secured  the  signatures  of  certain  qualified  elec- 
tors of  the  city  of  Columbus,  Ohio;  that  after  said  sheets  of 
paper  were  so  signed  a  committee  of  citizens  of  the  city  of 
Columbus,  Ohio,  pasted  or  wrote  upon  said  sheets  of  paper  so 
signed  as  aforesaid,  a  discription  of  an  alleged  residence  dis- 
trict, and  also  a  request  to  the  aforesad  judge  to  call  an  election 
under  the  provisions  of  the  Brannock  Law  in  said  district,  and 
the  same  was  filed  with  the  Honorable  Frank  Rathmell,  a  judge 
of  the  Common  Pleas  Court  of  Franklin  County,  Ohio,  on  the 
first  day  of  June,  1904,  and  that  the  names  of  the  persons  that 
were  signed  to  said  sheets  of  paper  constituted  forty  per  cent  of 
the  qualified  electors  in  the  residence  district,  a  description  of 
which  was  pasted  or  written  on  the  said  sheet  of  paper  after  the 
same  were  signed  aforesaid;  that  before  the  aforesaid  judge 
acted  upon  the  aforesaid  alleged  petition  and  while  the  same 
was  still  in  his  hands  and  undisposed  of,  a  citizen  of  the  city  of 
Columbus,  Ohio,  who  was  a  member  of  and  acting  for  said  citi- 
zens' committee,  during  the  forenoon  of  the  tenth  day  of  June, 
1904,  withdrew  the  aforesaid  petition  from  said  judge  with  the 
consent  of  said  judge  and  took  it  from  his  custody  and  posses- 
sion; that  on  the  same  day,  to-wit,  on  the  tenth  day  of  June^ 
1904,  at  2:40  o'clock  p.  m.,  after  the  aforesaid  petition  was 
withdrawn  from  the  possession  and  custody  of  said  judge,  a 
citizen,  who  was  a  member  of  and  acting  for  said  citizens'  com- 
mittee of  the  city  of  Columbus,  Ohio,  pasted  or  wrote  another 
and  different  description  of  an  alleged  residence  district  upon 
the  alleged  petition  so  withdrawn  as  aforesaid,  and  that  as  so 
changed  as  last  aforesaid,  said  alleged  petition  was  refiled  with 
the  aforesaid  Honorable  Frank  Rathmell  on  the  tenth  day  of 
June,  1904,  at  2:40  o'clock  P.  M.,  and  upon  which  alleged  peti- 
tion the  alleged  election  of  July  11,  1904,  was  held. 

"(4)  That  all  of  the  persons  whose  names  appeared  on  the 
alleged  petition  upon  which  the  aforesaid  election  was  ordered 
and  held  did  not  personally  consent  to  or  authorize  at  the  time 
the  pasting  or  writing  of  the  last  described  residence  district 
upon  said  alleged  petition. 
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(5)  That  all  of  the  persons  whose  names  appeared  on  the 
alleged  petition  that  was  filed  on  the  first  day  of  June,  1904,  did 
not  consent  after  the  first  day  of  June,  1904,  to  the  withdrawal 
of  said  petition  from  the  custody  and  possession  of  said  judge 
as  aforesaid. 

**(6)  That  no  election  was  ever  ordered  or  held  upon  the 
alleged  petition  that  was  filed  on  the  first  day  of  June,  1904,  as 
aforesaid,  and  that  no  action  was  ever  taken  thereunder  by  said 
judge,  although  said  alleged  petition  that  was  filed  on  June 
first,  1904,  contained  the  description  of  a  district  that  contained 
common  territory  with  the  description  of  a  residence  district 
of  the  alleged  petition  under  which  the  election  of  July  eleventh, 
1904,  was  ordered  and  held.'' 

The  plaintiff  claims  the  election  is  void  for  three  reasons.  I 
will  discuss  these  in  the  order  as  presented  by  counsel  for  the 
plaintiff. 

First.  Because  the  election  was  held  more  than  thirty  days 
after  the  filing  of  the  petition. 

The  Brannock  Law  contains  the  following  express  provisions : 

"Section  1.  Whenever  forty  per  cent,  of  the  qualified  electors 
of  any  residence  district  of  any  municipal  corporation  shall 
petition  the  mayor  of  such  municipal  corporation,  or  a  common 
pleas  judge  of  the  county  for  the  privilege  to  determine  by 
ballot  whether  the  sale  of  intoxicating  liquor  as  a  beverage  shall 
be  prohibited  within  the  limits  of  such  residence  district,  such 
mayor  or  common  pleas  judge  shall  order  a  special  election  to  be 
held  in  not  less  than  twenty  and  not  more  than  thirty  days  from 
the  filing  of  such  petition  with  the  mayor  of  the  municipal  cor- 
poration or  common  pleas  judge  of  the  county"  (97  0.  L.,  p. 
87). 

In  the  case  at  bar  it  is  admitted  that  the  election  was  held  on 
the  11th  day  of  July,  1904,  or  thirty-one  days  after  the  refiling 
of  the  petition  and  forty-one  after  the  filing  of  the  petition. 

This  issue  in  this  cause  depends  upon  what  construction  is 
put  on  the  words  of  the  statute  **  shall  order  a  special  election 
to  be  held  in  not  less  than  twenty  and  not  more  than  thirty  days 
from  the  filing  of  such  petition,''  etc. 

If  this  language  of  the  statute  is  merely  directory  then  the 
judge  committed  no  error  in  ordering  an  election  in  thirty-one 
days  or  in  forty-one  days  after  the  filing  of  the  petition. 
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If,  however,  the  language  of  the  statute  is  mandatory,  then 
the  judge  did  commit  an  error.  Statutes  similar  to  the  one 
in  question  have  been  assailed  in  other  states,  and  the  question 
here  involved  is  not  a  new  one,  and,  although  it  has  not  been 
passed  on  by  any  court  in  Ohio,  it  has  been  passed  on  by  courts 
in  other  states. 

In  two  cases,  to-wit.  In  re  Petition  for  an  Election  (Toledo), 
2  N.  P. — N.  S.,  469,  and  In  re  Petition  for  an  Election  {Day- 
ton),  2  N.  P.— N.  S.,  245,  two  common  pleas  judges,  acting  in 
a  ministerial  capacity,  held  the  language  limiting  the  time 
within  which  the  election  shall  be  ordered  in  this  act  to  be 
** directory  merely."  But  neither  give  any  reason  for  such  an 
opinion  nor  do  they  cite  any  authority  for  their  ruling. 

I  shall  take  up  and  quote  liberally  from  the  authorities  upon 
this  point. 

''Statutes  providing  that  the  election  shall  be  held  within  a 
certain  number  of  days  after  the  filing  of  the  petition,  or  within 
a  specified  number  of  days  after  the  making  of  the  order  for 
election  are  mandatory,  and  elections  held  after  the  expiration 
of  such  time  are  void."  19  Am.  &  Eng.  Ency.  of  Law,  503  (2d 
Ed.) 

**An  election  held  at  a  time  other  than  that  authorized  by  law 
is  of  no  effect."    19  Am.  &  Eng.  Ency.  of  Law,  502  (2d  Ed). 

See  Mo.  Appeals,  325;  McCrary  on  Elections  (3d  Ed.),  Sec. 
193 ;  6  Nevada,  p.  104 ;  92  Georgia,  309 ;  30  Mo.  Appeals,  612 ; 
59  S.  W.,  275 ;  49  Mo.  Appeals,  407. 

There  can  not  be  any  question  about  the  authorities.  In 
answer  to  them,  counsel  for  the  city  (Mr.  Clark)  presents  argu- 
ments to  which  I  now  desire  to  direct  attention  and  weigh 
beside  these  authorities.    He  says: 

''There  is  not  the  slightest  doubt  of  the  correctness  of  plaint- 
iff's contention  that  where  the  Legislature  has  fixed  the  time 
for  holding  an  election,  elections  held  after  that  time  are  void. 
The  proposition  here  is  different.  The  Legislature  has  left  it 
to  the  mayors  of  cities  or  judges  of  common  pleas  courts  to  fix 
the  time  for  holding  these  elections  and  has  directed  that  they 
be  held  not  more  than  thirty  days  from  the  time  of  filing  of 
the  petition." 
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* 

Very  true.    Then  why  not  so  hold  them  t 

Again  he  says  the  Telcas  decisions  are  not  in  accord,  and  cites 
a  case  in  the  2  Texas  Reports,  p.  217,  as  holding  the  contrary. 

This  case  was  decided  in  the  year ,  while  the  case  in  59 

S.  W.  Rep.,  275,  was  decided  in  1900. 

Again  he  says: 

**The  two  cases  from  Missouri  cited  herein  have  no  bearing 
whatever  in  this  case,  as  in  each  of  these  cases  the  law  specifi- 
cally forbade  holding  an  election  within  sixty  days  of  a  municipal 
election;  and  it  was  because  the  elections  violated  these  nega- 
tive words  of  the  Missouri  statute,  that  they  were  declared  in- 
valid." 

In  answer  to  this  I  quote  from  The  State,  ex  rel  White,  v. 
Ruark  et  al,  34  Mo.  App.,  325: 

"That  the  special  elections  referred  to  by  relator  were  held 
within  sixty  days  after  the  local  option  election  is  a  conceded 
fact.  But  we  can  not  agree  with  the  relator  that  on  account 
of  this,  the  local  election  was  rendered  void  and  inoperative." 

Section  2  of  the  local  option  law  provides,  **that  no  election 
under  said  law  shall  be  held  within  sixty  days  of  any  municipal 
or  state  election,"  etc.  The  evident  intention  of  the  law  making 
power  of  the  state  was  to  free  the  elections  on  the  whiskey 
question  from  all  partisan  and  local  influences,  and  that  such 
elections  should  be  uninfluenced  by  the  excitement  aroused  by 
other  recent  elections  or  by  contemplated  elections.  But  it  is 
not  every  municipal  or  other  election  held  within  sixty  days 
after  a  local  option  election,  that  will  invalidate  the  latter.  If 
either  one  of  said  special  elections  have  been  ordered,  or  even 
contemplated  at  the  time  of  the  local  option  election,  the  re- 
lator's objection  would  have  some  force.  But  the  record  shows 
that  the  regularly  elected  city  marshal  did  not  resign  for  almost 
a  month  after  the  local  option  election,  and  there  is  nothing 
to  show  that  the  election  on  the  water  works  question  was  even 
contemplated  imtil  the  twelfth  day  of  September,  1887,  which 
was  more  than  a  month  after  the  local  option  election.  It  would 
be  judicial  nonsense  to  hold  that  these  subsequent  elections,  that 
were  not  even  contemplated  at  the  time,  prevented  a  free  ex- 
pression of  the  will  of  the  voters  at  the  local  option  election. 
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And  this  is  not  in  conflict  with  the  decision  of  this  court  in  case 
Ex  parte  R.  8.  Woolridge,  30  Mo.  App.,  612.  The  facts  in  the 
two  cases  are  different. 

Again  he  (counsel  for  the  city)  quotes  from  People  v.  Cook^ 
14  Barbour  (N.  Y.),  290,  and  claims  that  the  general  rule  is 
laid  down  by  the  New  York  court  in  that  case,  and  that  the 
rule  should  govern  in  the  case  at  bar.  The  same  quotation  is  made 
in  The  State,  ex  rel  White,  v.  Ruark  et  al.  Mo.  App.,  325, 
and  the  court  in  passing  upon  that  case  fully  answers,  in  my 
judgment,  this  argument.  Having  quoted  it  supra  (page  6) 
herein  I  shall  not  again  quote  the  court's  opinion  disposing  of 
that  rule  in  cases  similar  to  the  one  at  bar. 

Again  he  says: 

**To  say  that  this  rule  is  mandatory  would  be  a  dangerous 
holding  for  the  court  to  make,  for,  if  such  is  the  case,  it  puts 
it  within  the  power  of  any  contrary  mayor  or  stubborn  judge 
to  delay  action  until  the  thirty-day  limit  has  been  reached,  and 
in  that  way  defeat  the  will  of  the  people." 

Counsel  for  the  city  in  the  statement  just  above  quoted  makes^ 
in  my  judgment,  the  strongest  possible  argument  against  his 
cause  and  in  favor  of  holding  the  language  mandatory. 

True,  if  the  language  is  ** merely  directory,"  a  "contrary 
mayor"  or  a  ''stubborn  judge"  may  "delay  action  until  the 
thirty-day  limit  has  been  reached."  If  this  language  is  "merely 
directory,"  this  same  "contrary  mayor"  and  "stubborn  judge" 
can  do  a  good  many  things  to  defeat  the  election.  He  may 
order  the  election  in  eleven  days ;  twenty-one  days ;  forty  days ; 
one  hundred  days  or  three  hundred  days;  considering  the  peti- 
tion, he  may  forget  to  order  an  election  at  all.  And  now,  sup- 
pose just  such  a  state  of  facts  were  to  arise,  and  that  the  lan- 
guage of  the  statute  is,  as  counsel  claims  it  to  be,  "merely  di- 
rectory," what  remedy  have  the  petitioners  against  the  "con- 
trary mayor"  or  "stubborn  judge "f  Practically  none  (The 
State,  ex  rel  White,  v.  Ruark  et  al,  34  Mo.,  App.,  325;  supra, 
p.  5,  et  seq,;  also  State  of  Nevada,  ex  rel  Hess  et  al,  v.  County 
Com.,  etc,  6  Nev.,  p.  104).  The  whole  statute  is  unmanned  and 
the  people  left  without  a  practical  remedy.  But,  on  the  other 
hand,  suppose  the  language  of  the  statute  is  m^andaiory,  and  the 
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** contrary  mayor"  or  the  ** stubborn  judge"  undertakes  to  un- 
necessarily delay  or  refuses  to  call  an  election,  then  what?  He 
may  be  compelled  by  mandamus  by  the  petitioners  to  order  an 
election  as  commanded  to  do  by  the  statute. 
Upon  this  point  I  again  quote  from  The  State  of  Nevada,  ex 
,  rel  Hess  et  al,  v.  The  County  Com.  {supra) : 

**It  would  be  straining  the  meaning  of  the  words  to  say  that 
the  'natural,  ordinary  interpretation  of  such  language  is  as 
that  sometime'  between  twenty  and  thirty  days  from  the  filing 
of  the  petition  such  mayor  or  common  pleas  judge  *  should 
order  an  election  to  be  held  at  any  future  time  his  discretion 
or  caprice  might  dictate;  and  yet  this  is  the  conclusion  urged 
by  counsel  for  the  defendant.'  The  language  of  the  statute  on 
this  point  is  simple  and  plain ;  it  is  put  in  the  act  for  a  purpose ; 
the  purpose  was  that  the  electors  should  have  a  speedy  method 
of  determining  the  liquor  problem  about  their  homes  and  it 
should  not  be  frittered  away." 

If  the  contention  of  the  defendant  is  correct,  the  statute 
might  just  as  well  read : 

*' Section  1.  Whenever  forty  per  cent,  of  the  qualified  electors 
of  any  residence  district  of  any  municipal  corporation  shall  pe- 
tition the  mayor  of  such  municipal  corporation,  or  a  common 
pleas  judge  of  the  county,  for  the  privilege  to  determine  by 
ballot  whether  the  sale  of  intoxicating  liquor  as  a  beverage 
shall  be  prohibited  within  the  limits  of  such  residence  district, 
such  mayor  or  common  pleas  judge  shall  order  a  special  election 
to  be  held." 

Surely  the  framers  of  the  **Brannock  Law,"  and  the  Legis- 
lature which  passed  it,  intended  that  some  meaning  should  be 
given  to  the  words  **in  not  less  than  twenty  days  and  not  more 
than  thirty  days  from  the  filing  of  such  petition";  they  intended 
that  the  law  should  be  operative,  and  that  courts  should  so 
contrue  it  as  to  make  it  not  only  operative  but  effective,  and 
give  the  petitioners  some  remedy  against  any  one  seeking  to 
obstruct  its  operation  at  any  point. 

Second.  After  a  petition  is  once  filed  can  it  be  withdrawn; 
the  boundaries  of  the  district  changed;  a  portion  of  the  signa- 
tures erased,  and  then  refiled  as  a  new  petition  praying  for  an 
election  in  another  district. 
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In  the  case  at  bar  the  agreed  stipulations  show  that  after 
the  blank  petitions  were  circulated,  and  the  signatures  of  the 
electors  of  the  district  obtained,  they  were  returned  to  the  com- 
mittee, which  wrote  upon  one  of  the  blanks  the  description  of  a 
district,  and  then  fastened  all  the  blanks  bearing  the  electors'  sig- 
natures together,  and  filed  the  same  with  the  judge  on  June  1, 
1904.  Before  the  court  had  acted  upon  the  petition,  and  fearing 
that  the  district  as  first  described  contained  exempt  territory,  and 
without  the  consent  of  the  electors  (see  record)  who  had  signed 
the  same,  some  members  of  the  committee  got  the  petition  from 
the  judge,  changed  the  district  by  eliminating  the  exempt  ter- 
ritory, and  on  the  same,  day,  to-wit,  June  10,  1904,  refiled  the 
petition  with  the  same  judge,  and  thereupon  the  judge  ordered 
the  election. 

It  is  apparent  from  the  record  and  the  testimony  that  the 
committee  had  full  power  from  the  electors  to  describe  a  district 
on  the  blank  petitions  and  to  file  the  petition  with  the  judge. 

But  I  am  of  the  opinion  that  the  instant  the  committee  filed 
the  petition  with  the  judge,  it  exhausted  its  power  and  authority, 
and  that  it  had  no  power  or  authority  to  afterwards  withdraw 
or  change  the  petition.  When  a  petition  is  filed  with  the  mayor 
or  judge  under  this  act,  but  one  of  two  fates  must  happen 
to  it.  It  must  be  either  dismissed,  because,  for  some  reason, 
it  fails  to  make  a  prima  facie  case  for  an  election,  or  the  election 
must  be  ordered  as  provided  by  the  statute.  The  filing  of  the 
petition  sets  in  motion  the  machinery  under  this  act,  and  from 
that  moment  the  law,  and  not  individuals  nor  committees,  con- 
trols. 

It  is  quite  true  that  persons,  before  the  mayor  or  judge  have 
acted,  may  add  their  names  to  or  withdraw  their  names  from 
the  petition  (42  0.  S.,  215).  The  adding  of  names  to  the 
petition  after  filing,  if  the  petition  already  contained  the  requi- 
site forty  per  cent,  of  the  signatures  would  not  in  law  have  any 
effect  whatever;  if  a  sufficient  number  withdraw  their  names 
to  reduce  the  percentage  below  the  required  forty  per  cent.,  the 
petition  would,  of  course,  have  to  be  dismissed,  and  I  take  it 
that  the  reason  for  not  allowing  persons  to  withdraw  their 
names  after  action  had  been  taken,  is  that  they  are  estopped; 
they  have  sinned  away  their  day  of  grace;  they  did  not  speak 
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when  they  ought  to  have  spoken/  and  will  not  afterwards  be 
heard  to  speak. 

But  this  proposition  is  very  different  one  from  a  person  or 
persons  or  a  committee,  without  authority,  withdrawing  a  peti- 
tion; changing  it  materially  and  then  refiling  it  as  an  original 
petition.  Such  a  proceeding  is  not  contemplated  by  the  Bran- 
nock  Law,  nor  by  any  other  principle  of  law  with  which  I  am 
familiar. 

The  judges  of  the  common  pleas  court  of  this  county  have 
since  ruled  that  petitions  can  not  be  withdrawn  for  any  purpose 
after  filing. 

It  is  claimed  by  counsel  that  this  case  does  not  apply  to  the 
case  at  bar  for  the  reason  that  the  court  had  ordered  an  election 
before  the  petition  was  withdrawn.  But  the  court  rescinded 
its  action  in  ordering  an  election  and  afterwards  the  petition 
was  withdrawn.  After  the  court  had  rescinded  its  action  the 
case  stood  as  though  no  action  had  been  taken,  and,  in  my 
opinion,  is  quite  like  the  case  at  bar,  and  the  same  rule  should 
apply. 

The  third  contention  of  plaintiff  is  disposed  of  in  answering 
the  second  proposition. 

In  view  of  the  authorities  herein  cited  and  the  facts,  I  am  con- 
strained to  set  aside  the  election  in  this  case  and  to  declare  the 
same  void. 

Oumhle  &  Oumble,  for  plaintiff. 

James  M,  Butler  and  Thomas  H,  Clark,  for  defendant 
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[Common  Pleas  Court  of  Summit  County.] 

Olonzo  S.  Ely  v.  Edwin  R.  Willabd  et  au 

Decided,  December  24,  1904. 

ConstitiUUmal  Law — Provision  of  the  Brannock  Law — Relating  to 
Boundaries — Not  an  Invasion  of  Legislative  Power, 

The  provlBlon  of  the  Brannock  Law  whereby  forty  per  cent,  of  the 
voters  of  a  residence  district  fix  the  boundaries  of  the  district  by 
their  petition  for  the  holding  of  an  election  to  determine  whether 
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the  said  district  shall  be  "wet"  or  "dry/'  does  not  render  the  lav 
unconstitutional  on  the  ground  that  it  is  an  iuTaslon  of  legis- 
lative power. 

Washburn,  J. 

This  is  an  action  brought  by  the  plaintiff,  who  is  a  tax-payer 
and  a  resident  of  a  district  in  which  an  election  is  about  to  be 
held,  under  what  is  known  as  the  Brannock  Law,  in  the  city 
of  Akron,  Ohio,  and  it  is  sought  herein  to  enjoin  the  holding  of 
such  election.  The  election  is  called  for  December  29th,  and  this 
case  was  submitted  on  December  22d,  and  the  court  was  urged 
to  announce  its  decision  at  an  early  date,  so  as  to  give  as  much 
time  as  possible  in  which  to  canvass  the  matter  among  the  peo- 
ple of  the  district,  if  the  pi'ayer  of  plaintiff's  petition  is  denied. 

The  plaintff  does  not  claim  to  have  complied  with  the  statutes 
of  Ohio  in  reference  to  requesting  the  prosecuting  attorney 
of  Summit  county,  or  the  city  solicitor  of  Akron,  to  bring  this 
suit.  At  the  hearing  all  the  matters  complained  of  in  the 
petition  of  plaintiff  were  waived,  except  the  queston  of  the 
constitutionality  of  the  law,  known  as  the  Brannock  Law,  and 
the  case  was  submitted  and  argued  by  the  plaintiff  on  that  one 
question.    The  defendants  contended: 

First.  That  the  plaintiff  has  no  right  to  prosecute  the  action, 
because  he  has  not  complied  with  the  statutes  of  Ohio,  so  as 
to  permit  him  to  bring  the  action  as  a  tax-payer,  on  behalf  of 
himself  and  others,  and  that  on  no  other  ground  has  he  the 
right  to  bring  such  an  action. 

Second.    That  this  court  has  no  authority  to  enjoin  a  public 
election,  not  even  when  about  to  be  held  under  an  unconstitu- 
tional law. 
.    Third.  Defendants  deny  that  the  law  is  unconstitutional- 

In  view  of  the  conclusion  I  have  reached  on  the  third  propo- 
sition, I  have  not  considered  and  do  not  decide  the  other  two. 

Plaintiff  argues  that  the  law  in  question  is  unconstitutional 
for  six  reasons,  which  I  shall  not  now  stop  to  enumerate.  But 
defendants  claim  that  the  same  six  propositions  were  Urged  in 
a  case  in  the  Franklin  County  Common  Pleas,  which  was  de- 
cided last  May,  and  which  was  announced  as  the  decision  of 
the  four  common  pleas  judges  of  that  subdivision  (Vol.  2   N. 
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P.— N.  S.,  page  85),  which  decision  was  affirmed  by  the  circuit 
court  in  July  (4  C.  C— N.  S.,  page  494),  and  is  now  pending 
in  the  Supreme  Court  of  tht  state. 

But  plaintiff  contends,  however,  that  one  of  the  reasons  which 
he  urges  in  this  case  why  said  law  is  unconstitutional,  was  not 
argued  nor  passed  upon  in  the  case  cited  above,  and  that  is,  that 
the  law  violates  Section  1  of  Article  II  of  the  Constitution,  which 
reads  as  follows: 

"The  logrislative  power  of  this  state  shall  be  vested  in  a 
General  Assembly,  which  shall  consist  of  a  senate,  and  a  house 
of  representatives." 

It  might  be  well  to  call  attention  to  the  fact  that  it  is  well 
recognized  practice  of  courts  to  presume  all  laws  constitu- 
tional, and  to  declare  a  law  unconstitutional  only  when  it  is 
clear  that  the  law  is  in  irreconcilable  conflict  with  the  Consti- 
tution ;  this  is  especially  proper  practice  for  common  pleas  courts. 

"The  repugnancy  which  must  cause  a  law  to  fall,  must  be 
necessary  and  obvious.  If,  by  a  fair  course  of  reasoning  the 
law  and  the  Constitution  can  be  reconciled,  the  law  must  stand ' ' 
(2  O.  S.,  page  609). 

The  Brannock  Law  provides,  in  substance,  that  when  forty 
per  cent,  of  the  electors  in  a  residence  district,  in  a  municipal 
corporation,  petition  for  an  election,  then  an  election  should  be 
ordered  in  that  district;  but  the  boundaries  and  extent  of  such 
district  are  not  determined  until  such  forty  per  cent,  sign  such 
petition,  in  which  the  territory  to  be  affected  by  the  election 
is  described.  In  practical  operation,  the  law  works  in  this  way: 
Some  few  persons  get  together  and  prepare  a  petition  for  an 
election,  and  they  therein  describe  such  residence  territory  or 
district,  as  those  few  persons  decide,  limited  only  by  some 
general  restrictions  in  the  law;  then  that  petition  is  circulated, 
and  forty  per  cent,  of  the  electors  sign  the  same,  and  that 
being  the  first  petition  filed,  for  the  territory  described  therein, 
an  election  must  be  ordered  for  such  territory,  thus  permitting 
forty  per  cent,  of  the  voters,  or  a  minority,  to  define  and  describe 
the  district  to  which  the  law  shall  be  applied.  The  election  being 
thus  held,  decides  whether  that  territory  or  district  shall  be 
"wet  or  dry"  for  the  next  two  years. 
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The  vote  at  such  election  is  not  as  to  what  territory  shall  be 
included  in  the  district;  but  only  whether  or  not  the  territory 
selected  by  said  forty  per  cent,  of  "the  electors  shall  be  **wet  or 
dry'*  for  the  next  two  years. 

Plaintiff  claims  that  it  is  unconstitutional  to  permit  said 
forty  per  cent,  of  the  electors  to  decide  such  a  legislative  ques- 
iton,  to-wit.,  to  what  territory  the  law  shall  apply;  that  such 
a  question  must  be  determined  by  the  Legislature  itself.  And 
if  it  may  be  determined  at  all  by  the  electors,  then  all  of  the 
electors,  either  directly  or  through  the  agency  of  a  representa- 
tive body,  must  have  an  opportunity  to  take  part  in  such  determ- 
ination. 

The  trouble  with  this  contention  of  the  plaintiff  is  that, it 
assumes  that  the  act  of  the  forty  per  cent,  of  the  electors  in  a 
district,  in  causing  an  election  to  be  held  in  a  territory  selected 
by  them,  is  an  act  of  legislation. 

Our  Supreme  Court  has  decided  that  such  an  act  is  not  the 
exercise  of  legislative  authority : 

**That  the  General  Assembly  can  not  surrender  any  portion 
of  the  legislative  authority  with  which  it  is  vested,  or  authorize 
its  exercise  by  any  other  person  or  body,  is  a  proposition  too 
clear  for  argument.  But  while  this  is  so  plain  as  to  be  admitted, 
we  think  it  equally  undeniable  that  the  complete  exercise  of 
legislative  power  by  the  General  Assembly  does  not  necessarily 
require  the  act  to  so  apply  its  provisions  to  the  subject  matter, 
as  to  compel  their  employment  without  the  intervening  assent 
of  other  persons,  or  to  prevent  their  taking  effect  only  upon  the 
performance  of  conditions  expressed  in  the  law. 

**The  true  distinction,  therefore,  is  between  the  delegation 
of  power  to  make  the  law,  which  necessarily  involves  a  discretion 
as  to  what  it  shall  be,  and  conferring  an  authority  or  discretion 
as  to  its  execution,  to  be  exercised  under  and  in  pursuance  of 
the  law.'  The  first  can  not  be  done;  to  the  latter  no  valid  objec- 
tion can  be  made"  (1  0.  S.,  pages  87  and  88). 

In  accordance  with  this  principle,  the  Supreme  Court  upheld 
a  law  which  was  to  become  operative  in  a  township  only  upon 
a  majority  vote  of  the  electors  in  that  township  (46  0.  S.,  page 
607). 

The  law  in  question  in  the  case  at  bar  applies  to  all  residence 
territory  in  the  state,  as  therein  defined;  but  it  gives  to  the 
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forty  per  cent,  of  the  electors  in  a  district  the  power  to  determ- 
ine some  fact  or  state  of  things  upon  which  the  law  makes,  or 
intends  to  make,  its  own  action  depend,  to-wit,  the  territory 
(under  the  general  restrictions  of  the  act,  as  to  size,  character 
and  boundaries)  in  which  the  law  shall  become  operative  or  be 
executed.  That,  in  my  judgment,  is  not  necessarily  a  legislative 
act  on  the  part  of  said  forty  per  cent,  of  the  voters.  It  is  no 
objection  that  such  forty  per  cent,  is  less  than  a  majority  (194 
U.  S.,  445;  46  0.  S.,  607). 

But  it  is  said  that  the  Legislature  itself  has  no  constitutional 
authority  to  enact  that  the  law  should  operate  in  any  single 
territory  smaller  than  a  ward  of  a  city;  much  less  has  it 
authority  to  permit  forty  per  cent,  of  the  voters,  in  a  territory 
smaller  than  a  ward,  to  determine  that  the  law  shall  be  operated 
or  executed  therein. 

There  are  a  number  of  penal  statutes  in  this  state,  which 
apply  to  territory  smaller  than  a  ward,  and  where  the  location 
of  the  territory  is  made  to  depend  upon  some  act  done  by  a 
few  people.  Thus  Section  6945  of  the  Revised  Statutes  of  Ohio 
makes  it  unlawful  to  sell  liquor  within  a  certain  distance  of  a 
celebration  or  reunion  of  the  Grand  Army,  Sons  of  Veterans'  or 
Union  of  Veterans.  And  Section  6946  makes  it  unlawful  to 
sell  liquor  within  a  certain  distance  of  the  place  where  any 
agricultural  fair  is  being  held.  A  fair  ground  may  be  located 
at  any  point  the  association  desires,  and  may  be  changed  each 
year,  and  yet  the  prohibited  territory  would  continue  to  follow 
the  change.  Such  change  of  territory  would  not  be  made  by  the 
Legislature,  nor  by  a  majority  of  the  electors  in  a  territory,  but 
by  a  few  persons.  The  Supreme  Court  of  Ohio  has  held  that 
this  Section  (6946)  "is  not  in  conflict  with  any  provision  of 
the  Constitution,  and  is  a  valid  law"  (44  0.  S.,  page  536). 
This  decision  was  made  when  the  law  applied  to  regular  dealers^ 
and  prohibited  them  from  selling  at  their  regular  places  of  busi- 
ness, if  said  places  were  within  two  miles  of  the  place  where 
such  fair  was  being  held. 

This  is  certainly  decisive  of  the  authority  of  the  Legislature 
to  make  a  law  operative  in  a  single  territory,  smaller  than  a  ward 
of  a  city,  for  only  a  small  portion  of  a  single  ward  of  a  city 
may  come  within  the  provisions  of  said  section. 
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It  is  argued  that  Section  6946  names  the  exact  distance  from 
the  place  where  such  fair  is  being  held,  within  which  the  sale 
of  liquor  is  prohibited,  and  it  thereby  fixes  the  boundaries  of 
the  prohibited  territory,  and  that,  therefore,  said  section  differs 
from  the  Brannock  Law,  and  that  the  above  decision  of  the 
Supreme  Court  is  not  decisive  of  the  question  made  in  the  case 
at  bar.  But  it  seems  to  me  that  the  principle  is  the  same ;  the 
Brannock  Law  fixes  general  boundaries,  limits  the  territor}'^  by 
the  number  of  electors  therein,  and  by  the  character  of  the 
territory.  What  is  the  difference  between  permitting  a  certain 
per  cent,  of  the  electors  in  a  territory,  in  a  certain  part  of  a 
municipal  corporation,  to  fix  the  territory  in  which  the  law 
shall  operate,  and  permitting  a  few  persons  by  the  arbitrary 
location  or  change  of  fair  grounds,  to  determine  in  what  portion 
of  a  ward  the  law  shall  operate?  The  fixing  of  the  territory  is 
not  final  in  either  case ;  under  Section  6946  the  prohibition  con- 
tinues during  the  time  the  fair  is  being  held  at  that  certain 
place,  and  under  the  Brannock  Law  the  prohibition  is  limited 
to  two  years'  time. 

My  judgment,  therefore,  is  that  said  Supreme  Court  decision 
is  decisive  of  the  question  in  the  case  at  bar,  as  to  the  fixing  of 
the  territory  by  forty  per  cent,  of  the  electors  therein,  in  which 
the  Brannock  Law  shall  operate,  and  that  said  law  in  that  par- 
ticular does  not  violate  Section  1  of  Article  II  of  the  Constitu- 
tion, and  is  not  unconstitutional. 

The  other  reasons,  urged  by  plaintiff,  why  this  court  should 
hold  the  law  unconstitutional  have  all  been  passed  upon  by  at 
least  five  common  pleas  judges  and  one  circuit  court,  and  the 
law  has  been  upheld  in  every  instance,  and  a  case  is  now  pending 
in  the  Supreme  Court  involving  all  of  these  questions. 

I  consider  the  decision  of  the  circuit  court  binding  on  this 
court,  and  plaintiff's  petition  will,  therefore,  be  dismissed  at 
his  costs. 

Vvris,  Vaughn  &  Vaughn  and  Charles  H.  Isbel,  for  the  plaint- 
iff. 

Rogers,  Rowley,  Bradley  &  Rockwell,  for  the  defendants. 
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WILL  CONTBSTS  AND  THE  STATUTE  OP  LOMITATiONS. 

[Common  Pleas  Court  of  Hamilton  County.] 

Joseph  N.  Hunt  v.  Mary  I.  Hunt  et  au 

Decided,  December  22,  1904. 

Wills — Action  to  Contest — Dismissed  for  Want  of  Prosecution — May 
he  Recommenced  within  What  Period — Statute  of  Limitations — 
Interests  of  Defendants  Inseparable — Action  Deemed  Commenced^ 
When — Affidavit  for  Publication. 

1.  An  action  contesting  a  will,  if  dismissed  for  want  of  prosecution, 

may  be  recommenced  within  one  year  after  such  dismissal,  al- 
though the  filing  of  the  petition  may,  in  such  event,  be  after 
•the  two  years  prescribed  by  the  statute  of  limitations. 

2.  The  interests  of  the  defendants  in  such  a  contest  are  Joint  and 

inseparable,  and  the  action,  if  properly  commenced  as  to  one,  is 
saved  as  to  all. 

3.  Such  a  proceeding  is  dieemed  to  be  commenced  at  the  date  of  the 

service  of  the  summons  issued  against  the  co-defendant  who  is 
first  served. 

4.  When  a  faulty  publication  has  been  set  aside,  it  is  unnecessary  to 

file  a  second  affidavit  to  found  another  publication  unless  new 
facts  have  developed. 

Pfleger,  J. 

Heard  on  motion  to  dismiss. 

The  will  of  Jesse  Hunt,  deceased,  was  probated  on  Marqh  5, 

1901.  An  action  was  brought  by  some  of  his  heirs,  on  June  25, 

1902,  being  case  No.  124,042,  to  contest  said  instrument,  and  on 
April  20,  1903,  the  action  was  dismissed  for  unreasonable  delay 
and  neglect  in  the  prosecution  of  the  same.  On  January  15, 
1904,  within  one  year  from  the  date  of  such  dismissal,  the  pres- 
ent action,  for  the  same  purpose,  was  begun  under  Section  4991, 
which  permits  the  commencement  of  a  new  action  on  the  same 
ground  if  brought  within  one  year  after  the  former  action  was 
disposed  of,  provided  the  same  failed  not  on  the  merits.  A 
summons  issued  on  the  same  day  that  the  second  suit  was 
brought,  and  was  returned  on  January  23d  *'not  found."  On 
February  11,  1904,  an  alias  summons  was  issued,  which  was 
returned  February  20th,  showing  that  three  of  the  defendants 
were  served  on  February  15th  of  that  year,  and  one  was  not 
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found.  A  ''second  alias"  summons  was  issued  for  this  resi- 
dent defendant  on  March  3,  1904,  and  was  returned  March 
14thy  showing  service  on  March  7th.  No  attempt  was  made  to 
serve  five  non-resident  defendants  until  March  15,  1904,  when 
an  affidavit  was  filed  for  that  purpose,  giving  their  places  of 
residence.  The  publication  was  started  on  March  16,  1904, 
more  than  sixty  days  after  the  petition  was  filed  in  the  second 
action.  The  plaintiff  failed  to  provide  the  clerk  with  a  copy 
of  the  publication,  so  that  it  could  be  mailed,  after  such  first 
publication,  to  the  residences  of  the  defendants  mentioned  there- 
in. On  May  6,  1904,  this  service  was  approved.  On  May  15th, 
the  resident  defendtmts  moved  to  set  aside  this  service  by  publi- 
cation, (1)  on  the  ground  that  said  publication  was  not  com- 
menced within  sixty  days  after  the  filing  of  the  petition  and 

the  issuing  of  summons ;  (2)  because  of  the  failure  to  mail  copies 
as  required  by  Section  5045. 

The  same  parties,  on  June  4,  1904,  moved  generally,  without 
giving  any  reason,  to  set  aside  the  entry  approving  the  publi- 
cation. On  June  4, 1904,  another  judge  of  this  court  found  that 
said  publication  was  not  commenced  within  sixty  days  after  the 
filing  of  the  petition  and  the  issuing  of  summons  (the  first 
ground  mentioned  in  said  motion),  and  said  service  by  publi- 
cation was  quashed,  set  aside  and  held  for  naught. 

To  this  entry  an  exception  was  noted  and  no  further  action 
taken.  The  former  entry,  made  May  6,  1904,  was  not  formally 
set  aside.  There  are  two  entries,  therefore,  of  i'ecord,  one  of 
May  5th,  approving  the  publication,  and  the  other  June  4th, 
setting  it  aside.  Without  filing  a  new  affidavit,  plaintiff  pro- 
ceeded to  re-advertise  against  the  five  non-resident  defendants 
on  June  11,  1904,  requiring  them  to  answer  August  6,  1904. 
On  June  11th,  the  day  of  the  first  publication,  the  clerk  duly 
mailed  such  copies  to  the  five  non-resident  defendants,  and  the 
servitie  was  made  accordingly.  On  October  26, 1904,  the  resident 
defendants  moved  to  dismiss  this  action,  (1)  because  the  first 
action  was  dismissed  for  unreasonable  delay;  (2)  because  the 
petition  in  this  case  was  filed  more  than  two  years  after 
the  probate  of  the  will;  (3)  because  the  court,  on  June  4th, 
quashed  and  set  aside  the  service  by  publication  because  not 
commenced  within  sixty  days  after  the  filing  of  the  new  petition 
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and  the  issuing  of  summons;  (4)  because  the  last  publication 
was  not  based  on  a  new  affidavit;  (5)  because  said  publication 
was  not  commenced  within  sixty  days  after  the  filing  of  the  pe- 
tition and  the  issuing  of  summons. 

The  plaintiff  also  filed  a  motion  to  approve  the  last  service 
by  publication. 

Held:  That  the  first  and  second  grounds  of  the  motion  are 
insufficient,  because  the  first  action,  No.  124,042  was  not  disposed 
of  on  its  merits,  but  failed  for  want  of  prosecution,  and  the 
case  at  bar  was  brought  within  one  year  after  such  dismissal, 
falling  directly  within  the  provisions  of  Section  4991.  And 
this  is  true  even  though  the  petition  in  the  second  action  was 
not  filed  until  after  the  two  years  prescribed  by  the  statute  of 
limitations  for  the  original  institution  of  a  suit  to  contest  a 
will.  Bates  v.  Railroad  Company,  12  0.  S.,  620;  Meisse  v. 
McCoy,  17  0.  S.,  225 ;  Railway  Company  v.  Bemis,  64  0.  S.,  26 ; 
Burgoyne  v.  Moore,  12  C.  C,  31;  Reed  v.  Ciiy  of  Dayton,  1 
Dayton,  104. 

The  third  and  fifth  grounds  are  not  well  taken,  as  will  ap- 
pear. They  embody  practically  the  same  point,  namely  that 
publication  was  not  commenced  within  sixty  days  after  the 
filing  of  the  second  petition  and  the  issuing  of  the  summons.  It 
can  not  be  denied  that  neither  the  first  publication  (which  was 
set  aside  at  a  later  period)  nor  the  second  was  commenced 
within  sixty  days  after  the  filing  of  the  petition  amd  the  first 
summons  issued.  There  is  no  such  requirement  in  the  law. 
Section  4988  provides  that  an  attempt  to  serve  must  be  followed 
by  service  within  sixty  days.  Had  no  service  been  made  upon 
any  of. the  co-defendants  within  sixty  days,  this  section  would, 
in  all  probability,  have  applied.  Section  4987  holds  that  the 
action  shall  be  deemed  commenced  as  to  each  defendant  at  the 
date  of  the  summons  which  is  served  upon  him;  or  if  it  is  an 
action  again&t  several  united  interests,  it  shall  be  deemed  com- 
menced at  the  ffate  of  the  summons  served  upon  a  co-defendant 
so  united  in  interest;  and  that  when  service  by  publication  is 
proper,  the  action  shall  be  deemed  commenced  at  the  date  of  the 
first  publication. 

In  the  case  at  bar  three  of  the  resident  defendants  were 
served  on  Februray  15th — which  is  thirty  days  after  the  second 
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petition  was  filed,  twenty-three  days  after  the  first  summons 
issued,  and  four  days  after  the  date  of  the  summons  which  was 
served  upon  the  defendants.  If  the  defendants'  contention  were 
correct,  that  it  required  a  service  within  sixty  days  after  the 
filing  of  the  petition  and  the  issuing  of  summons,  this  would 
have  been  a  compliance.  This  is  not  the  proper  construction  of 
the  statutes  applicable  to  this  case.  Section  5859  requires  that 
all  devisees,  legatees,  heirs  and  other  interested  persons,  includ- 
ing the  executor  or  administrator,  shall  be  made  parties  to  the 
action.  In  Chump  v.  Nelson,  35  0.  S.,  638,  legatees  are  held 
to  be  indispensable  parties.  In  Bradford  v.  Aftdrews,  20  0.  S., 
208,  a  will  case,  the  Supreme  Court  held  that  the  interests  of 
those  defending  a  will  are  joint  and  inseparable,  and  that  if 
the  action  is  properly  commenced  as  to  one  it  is  saved  as  to  all 
who  are  ultimately  made  parties  defendant,  notwithstanding 
the  fact  that  some  of  them  are  not  brought  in  until  after  the 
period  of  limitation  had  expired.  And  it  was  held  in  that  case 
that  the  plaintiff  can  not  dismiss  the  petition  and  defeat  the  con- 
test where  either  of  the  defendants  joined  in  the  prayer  of  the 
petition,  because  it  is  a  joint  contest  brought  for  the  benefit  of 
all. 

The  proceeding  at  bar,  therefore,  fell  plainly  within  the  let- 
ter and  spirit  of  that  part  of  Section  4987,  which  determines 
the  action  to  be  commenced  against  all  defendants  when  one 
co-defendant  united  in  interest  is  properly  served.  If  this  were 
not  true  many  actions  to  contest  wills  would  fail.  The  plaintiff, 
though  diligently  attempting  to  obtain  service  within  the  stat- 
ute, could  be  defeated  by  continuous  removals  or  concealments, 
if  his  chase  for  service  led  him  beyond  the  prescribed  period,  to- 
wit,  sixty  days,  before  he  actually  obtained  proper  service,  either 
within  the  state  or  by  publication,  against  all  of  the  descendants, 
as  he  is  required  to  do  before  the  action  can  be  tried.  It  is  un- 
necessary to  determine  what  is  a  reasonable  time  within  which 
a  plaintiff  could  attempt  to  obtain  service  upon  all  defendants, 
or  what  is  unreasonable  neglect  within  the  purview  of  Section 
5313,  to  justify  the  court  in  dismissing  the  petition  or  the  ac- 
tion for  want  of  proper  prosecution.  No  such  situation  is  here 
presented.  Whatever  may  be  said  of  the  first  action,  it  appears 
that  in  the  second,  service  upon  all  the  defendants  was  had  on 
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June  11th,  or  within  seven  days  after  the  court  set  aside  the  last 
publication,  and  this  can  not,  under  the  circumstances,  be  con- 
sidered an  unreasonable  length  of  time.  It  is  claimed  that  the 
action  of  the  prior  judge  in  setting  aside  the  first  publication 
was  res  adjudicata.  The  first  entry  approving  the  publication 
was  never  set  aside.  And  if  it  was  by  implication,  then  there 
was  a  decision  setting  aside  the  publication  on  the  ground  that 
there  was  no  publication  within  sixty  days  after  the  filing  of 
the  petition  and  the  issuing  of  the  summons;  but  there  was  no 
decision  at  anv  time  that  there  was  no  service  upon  the  non- 
resident defendants  within  sixty  days  of  the  date  of  the  summons 
served  upon  them,  or  that  there  was  no  service  by  publication 
upon  the  co-defendants  united  in  interest  within  the  time  pre- 
scribed by  law.  The  action  which  the  court  evidently  intended 
to  take  and  which  it  should  have  taken  was  that  the  first  publi- 
cation as  to  the  five  non-resident  defendants  was  irregular  and 
informal,  because  it  was  not  mailed  as  the  statute  requires.  In 
Bradford  v.  Andrews,  supra,  page  220,  the  Supreme  Court 
said: 

"The  preference  will  be  given  to  a  right  to  pursue  the  action, 
rather  than  to  the  right  of  limitation.'' 

The  action  having  been  commenced  by  personal  service  upon 
three  of  the  defendants  within  the  stated  time,  and  the  interest 
of  the  co-defendaqts  being  joint,  the  action  is  saved  as  to  all. 
Both  publications  were  made  within  the  time  prescribed  by  law. 

The  fourth  ground  stated  in  defendants'  motion  is  that  there 
was  no  second  aflSdavit  filed  upon  which  a  subsequent  publication 
can  be  based.  This  requires  but  a  moment's  consideration  for 
determination.  The  first  affidavit  formed  the  basis  of  any  pub- 
lication which  might  be  had  thereafter.  If  the  publication 
founded  upon  the  aflSdavit  failed,  the  aflBdavit  nevertheless 
stood.  This  aflSdavit  was  never  set  aside  or  held  for  naught, 
nor  was  any  action  taken  by  the  court  aflfecting  it  in  any  way. 
Its  vital  force  still  remained.  It  is  not  essential  that  the  plaint- 
iflf  file  another  aflSdavit,  unless  new  facts  develop  to  form  the 
basis  of  a  different  publication.  Only  one  aflSdavit  was  there- 
fore necessary.    This  objection  is  also  overruled. 
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The  motion  to  dismiss  is  not  well  taken  upon  any  of  the 
grounds  mentioned,  and  the  same  will  be  overruled. 

The  motion  for  the  plaintiff  to  approve  the  last  publication 
will  be  granted.    Entry  accordingly. 

A.  J,  Cunningham,  for  the  motion  to  dismiss. 

Stanley  Strauble  and  E.  T.  Brown  contra. 


CONTRACTS  FOR  PUBUC  WORK. 

[Common  Pleas  Court  of  Franklin  County.] 

Archibald  H.  Huston,  a  Tax-payer,  Etc.,  v.  The  County 
Commissioners  op  Franklin  County,  Ohio. 

Decided,   October   24,   1904. 

Bids  and  Bidding — For  Public  Work — Contract  Must  be  Let  by  County 
Commiaaioners  to  Lowest  Bidder,  When — Failure  of  Lowest  Bid- 
der to  Undertake  the  Work — Next  Lowest  Bid  may  be  Accepted, 
When — Removal  of  Old  Structure  for  the  Material  Therein — Sec- 
tions 794  and  799. 

1.  Where  public  work  can  not  be  let  in  separate  contracts,  but  the 

work  must  be  let  as  a  whole,  the  provision  of  Section  799  ap- 
plies, and  county  oommission<ers  having  such  work  in  hand  must 
award  the  contract  to  the  lowest  bidder. 

2.  But  where  the  lowest  bidder  fails  to  undertake  the  work,  and  there 

is  nothing  to  indicate  collusion,  and  no  injustice  to  the  county 
will  thereby  result,  county  commissioners  are  not  bound  to  re- 
advertise  the  work,  but  may  let  the  contract  to  the  next  lowest 
bidder. 

3.  In  letting  a  contract  for  a  new  bridge,  it  is  competent  for  the  com- 

missioners to  include  therein  an  agreement  whereby  the  contractor 
is  to  remove  the  old  bridge  in  consideration  of  the  material 
therein  contained,  such  material  being  of  the  value  of  less  than 
|1,000;  and  the  fact  that  this  separate  agreement  Is  treated  as  a 
part  of  the  contract  for  the  new  work  does  not  afCect  the  validity 
of  the  contract 

Dillon,  J. 

The  petition  seeks  an  injunction  against  the  county  commis- 
sioners of  this  county  from  carrying  out  a  contract  entered  into 
between  them  and  the  contracting  firm  of  Cook  &  Grant.    The 
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commissioners  of  this  county  duly  advertised  for  bids  for  the 
erection  and  completion  of  a  new  bridge.  Bids  were  duly  filed 
and  the  lowest  bid  proved  to  be  that  of  the  Buckeye  Engineer- 
ing &  Construction  Company,  for  the  sum  of  $18,374.70.  The 
next  lowest  bid  was  that  of  the  defendants  herein,  Cook  &  Grant, 
at  the  sum  of  $19,557.50.  After  the  bids  were  opened  and  after 
a  few  days'  continuance,  in  accordance  with  the  statute,  the 
lowest  bidder,  the  Buckeye  Engineering  &  Construction  Com- 
pany, appeared  at  the  open  meeting  of  the  commissioners  and 
announced  their  inability,  by  reason  of  lack  of  tools  and  facili- 
ties, to  carry  out  and  complete  the  contract  within  the  time 
specified  and  in  accordance  with  the  contract.  The  erection 
of  a  dam  below  the  bridge  by  the  city  of  Columbus  for  storage 
purposes,  necessitated  the  making  of  time  the  very  essence  of 
the  contract,  as  the  backing  up  of  the  water  would  prevent  the 
erection  of  the  bridge  later  on.  The  said  Buckeye  Engineering 
&  Construction  Company  thereupon  withdrew  from  the  trans- 
action, and  took  no  further  steps  to  give  bond  or  to  enter  into 
u  contract.  The  commissioners  voluntarily  released  the  said 
Buckeye  Engineering  &  Construction  Company  by  resolution, 
and  thereupon,  at  once,  awarded  the  contract  to  the  next  lowest 
bidder.  Cook  &  Orant. 

The  first  contention  made  by  counsel  for  the  commissioners 
is  that  Section  794,  which  requires  the  commissioners  to  award 
the  contract  to  the  lowest  and  best  bidder  applies,  and  that, 
therefore,  a  discretion  was  vested  in  the  commissioners  to  de- 
termine as  to  which  bid  was  best,  and  that  under  this  section, 
they  were  entitled  to  award  the  contract  to  the  next  lowest 
bidder  instead  of  to  the  lowest.  On  the  other  hand,  it  is  claimed 
by  the  plaintiff  that  Section  799  governs  in  this  case,  and  that 
the  commissioners  must  award  the  contract  to  the  lowest  bidder. 
These  two  sections,  apparently  conflicting,  have  been  passed 
upon  in  the  case  of  State  v.  Commissioners,  39  0.  S.,  188,  in 
which  the  court  held,  **that  the  apparent  conflict  between  Sec- 
tions 794  and  799  does  not,  in  fact,  exist ;  that  Section  794  pro- 
vides for  letting  contracts  in  certain  cases  under  certain  con- 
ditions to  separate  bidders  representing  different  trades,  in 
respect  to  which  the  provisions  of  that  section  only  apply,  and 
that  in  all  other  cases  the  provisions  of  Section  799,  requiring 
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the  lowest  bidder  applies/'  In  other  words,  the  court  holds 
that  the  purpose  of  Section  794,  which  uses  the  words  ''lowest 
and  best  bidder/*  was  to  provide  a  means  for  bidding  upon 
separate  parts  of  the  work  by  contractors  and  tradesmen,  with- 
out requiring  them  to  undertake  the  entire  job,  and  to  prevent 
combinations  and  forestall  competition,  and  to  entitle  them  to 
separate  contracts,  their  aggregate  bids  must  not  exceed  that 
of  any  bidder  who  includes  the  whole.  As  these  conditions  do 
not  exist  in  this  case,  but  as  the  contract  was  as  a  whole,  I  am 
of  opinion  that  Section  799  applies,  and  that  in  this  case  it  was 
the  duty  of  the  commissioners,  in  the  absence  of  any  intervening 
facts,  to  award  the  contract  to  the  lowest  bidder.  State,  ex  rel, 
V.  Betts,  4  C.  C,  86. 

Tlie  question  now  arises  as  to  whether  or  not  the  commis- 
sioners must,  in  all  cases,  award  the  contract  to  the  lowest  bid- 
der. A  distinction  must  be  noted  between  the  right  of  the 
commissioners  to  voluntarily  agree  to  and  permit  the  lowest 
bidder  to  withdraw,  and  the  right  to  award  to  the  next  highest 
bidder,  if  the  lowest  bidder  does,  as  a  matter  of  fact,  with- 
draw, or  refuse  or  neglect  to  comply  with  the  terms  of  the  bid 
and  give  bond  and  enter  into  a  contract.  To  what  extent  or 
under  what  circumstances  the  commissioners  might  be  empow- 
ered to  release  a  lowest  bidder,  it  is  not  necessary,  in  this  case, 
to  determine. 

Assuming,  as  seems  probable,  that  having  once  filed  a  bid, 
a  bidder  can  not  withdraw  except  under  penalty  of  paying 
damages  equal  to  the  difference  between  his  bid  and  the  bid 
actually  accepted  and  awarded,  and  assuming  further  that  any 
act  or  resolution  of  the  commissioners  releasing  a  lowest  bidder 
is  ultra  vires,  and  therefore  null  and  void,  and  as  to  which 
corrective  action  may  be  maintained  in  court,  nevertheless  the 
case  presented  here  is  not  to  be  decided  upon  the  law  applicable 
to  either  of  those  legal  situations.  In  this  case  the  lowest  bidder 
has,  in  open  meeting  of  the  commissioners,  confessed  its  inability 
to  do  the  work,  and  has  failed  and  neglected  to  enter  into  a 
contract  or  to  give  the  required  bond,  or  to  agree  to  do  either. 
The  acquiescence  of  the  commissioners  in-  these  acts  of  with- 
drawal, or  failure  to  carry  out  their  bid,  is,  no  doubt,  null  and 
void;  and  such  acquiescence  of  the  commissioners  will  afford 
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the  said  bidders  no  ground  of  relief  in  a  subsequent  action  for 
damages  against  said  bidder.  But  whether  this  be  the  law  or 
not,  the  question  squarely  presented  for  decision  here  is  this: 
In  the  absence  of  any  circumstance  of  collusion,  and  in  the 
event  that  the  lowest  bidder  fails  to  act,  can  the  county  com- 
missioners award  the  contract  to  the  next  lowest  bidder,  or  are 
they  required  to  readvertise  for  bids?  The  argument  is  very 
strongly  advanced  that  under  no  circumstances  should  the 
county  commissioners  be  permitted  to  award  a  contract  in  such 
case  to  the  next  lowest  bidder,  but  that  they  ought  to  read- 
vertise for  bids,  for  the  reacon  that  to  open  this  door  of 
procedure  will  be  to  permit,  in  a  great  many  cases,  collusion, 
whereby  parties  will  purposely  bid  high  and  low,  and  then  have 
the  lower  bids  withdrawn  for  the  purpose  of  cutting  out  an 
actual  competitor,  or  for  the  purpose  of  securing  higher  prices ; 
that  this  danger  is  so  great  that  it  should  be  the  policy  of  the 
law  to  absolutely  forbid  such  action  altogether,  rather  than  to 
permit  it  in  the  cases  in  which  no  actual  harm  might  be  done. 
That  the  commissioners,  in  advertising  for  bids  and  making 
contracts,  must  exercise  some  discretion  is  most  apparent.  They 
must  see  that  the  contract  itself  properly  carries  out  and 
covers  all  the  subject  matters  contained  in  the  bid.  They 
must  judge  as  to  the  sufficiency  of  the  bond  and  of  the  sureties 
offered,  etc.    Boren  v.  Commissioners,  21  0.  S.,  311. 

Thus,  in  the  last  named  case,  at  page  321,  the  court  says  that 
'the  requirement  of  the  commissioners  that  the  sureties  on  a 
bond  must  be  residents  of  the  state,  is  not  an  abuse  of  their 
discretionary  power,  but,  on  the  contrary,  is  reasonable  and  not 
an  improper  exercise  of  their  discretion.  And  in  that  case  the 
court  sustained  the  action  of  the  commissioners  in  refusing  to 
accept  the  lowest  bid  on  that  ground. 

On  the  other  hand,  the  courts  have  reviewed  the  discretion 
exercised  by  the  county  commissioners,  and  where  the  same 
has  been  abused,  have  reversed  the  action.  But  in  taking  this 
action  of  reversal,  the  court  itself  has  held  that  the  commis- 
sioners of  a  county  have  a  wide  discretion  in  determining  the 
amount  and  sufficiency  of  the  bond  to  be  given  by  the  lowest 
bidder.    State  v.  Hippard,  1  C.  C,  194. 
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Against  this  claim  that  the  door  of  opportunity  for  collusion 
should  be  shut  altogether,  thereby  preventing  any  such  collu- 
sion must  be  urged  not  only  the  presumption  that  the  com- 
missioners will  exercise  their  discretion  properly,  but  the  fur- 
ther fact  that  that  discretion  is  always  subject  to  review  and 
consideration  by  the  courts,  and  further  must  be  considered 
the  fact  that  a  great  many  contracts,  such,  for  instance,  as  the 
one  at  bar,  require  immediate  and  urgent  fulfillment,  and  the 
expense  of  readvertising  in  such  case  and  the  delay  incident 
thereto  would  be  at  the  loss  of  the  county,  while  it  would  be 
highly  improbable  that  there  would  be  any  difference  in  the 
amount  of  the  bids. 

In  the  case  of  Boren  v.  Commissioners,  above  cited,  the  lowest 
bidder  for  the  construction  of  the  Darke  county  court  house 
having  failed  and  neglected  to  give  a  proper  bond,  the  Supreme 
Court  held  that  the  next  highest  bidder,  the  relator  in  that  case, 
was  entitled  to  the  contract.  In  that  case,  however,  the  ques- 
tion as  to  whether  or  not  the  commissioners  ought  to  readver- 
tise,  was  not  directly  raised. 

In  the  case  of  State,  ex  rel,  v.  Commissioners  of  Licking 
County,  26  0.  S.,  531,  the  lowest  bidder  having  failed  to  qualify, 
the  court  holds  that  the  next  lowest  bidder  who  does  qualify  is 
entitled  to  an  award  of  the  contract. 

The  two  cases  cited  by  counsel  for  the  plaintiff  herein  fail 
to  fit  directly  the  case  at  bar.  In  the  case  of  Holden  v.  City  of 
Alton,  179  111.,  319,  the  bid  of  the  lowest  bidder  was  rejected  - 
solely  because  he  did  not  employ  members  of  a  certain  labor 
organization,  and  could  not  show  the  union  label,  which  act 
was  set  aside ;  and  the  case  of  Twiss  v.  The  City  of  Port  Huron, 
63  Michigan,  528,  involves  collusion  between  the  bidders,  whereby 
they  prevented  the  municipality  from  awarding  to  the  next 
highest  bidder.  It  is  true  that  in  the  syllabus  of  this  last  named 
case,  the  rule  is  laid  down  that  where  one  of  four  bidders,  whose 
bid  was  lowest,  withdrew,  the  municipality  had  no  power  to 
award  the  contract  to  the  next  highest  bidder.  But  the  case 
itself  shows  that  the  court  had  in  consideration  the  fact  of 
collusion,  as  illustrated  on  page  531,  where  the  court  says : 

*'The  testimony  shows  pretty  plainly  that  G  and  H  were  in 
collusion,  and  knew  of  each  other's  bid,  and  were  each  other's 
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bondsman,  and  were  to  work  together  in  the  matter,  and  that 
H  was  privy  to  the  withdrawal  of  G's  bid.'' 

I  have  reached  the  conclusion,  therefore,  that  where  there  is 
an  entire  absence  of  facts  or  circumstances  whatever,  whereby 
any  injustice  to  the  county  might  occS^r,  or  whereby  any  indi- 
cations of  collusion  appear,  that  the  county  commissioners  may, 
in  their  discretion,  award  a  contract  to  the  next  highest  bidder, 
where  the  lowest  bidder  fails  and  neglects  to  accept  the  contract. 

The  second  contention  is  also  raised  that  the  contract  should 
be  enjoined,  because,  in  addition  to  embracing  all  the  terms 
of  this  bid,  a  further  contract  is  inserted  therein  to  the  effect 
that  said  bidder  agrees  to  take  down  and  remove  the  old  bridge 
structure  now  there,  in  consideration  of  the  material  contained 
therein.  From  the  evidence  adduced,  I  find  the  value  of  this 
material  to  be  less  than  $1,000.  It  is  clear,  therefore,  that  this 
contract  comes  within  the  purview  of  the  statute  which  permits 
the  conmiissioners  to  make  the  same  without  advertising.  The 
commissioners,  having  the  power  therefore,  to  let  this  contract 
without  advertising,  it  matters  not  that  they  embraced  the 
same  along  with  the  contract  to  build  the  new  bridge.  In  other 
words,  the  commissioners  had  a  perfect  right  to  make  two  con- 
tracts with  this  firm,  each  being  separate  and  distinct  from  the 
other,  and  having  no  connection  the  one  with  the  other,  or  they 
might  have  authority  to  make  the  two — award  them  in  one 
instrument.  The  form  of  the  instrument  is  not  material,  and 
can  not  possibly  lead  to  any  harm  or  prejudice.  On  this  second 
ground,  therefore,  there  appears  no  reason  to  me,  to  enjoin  the 
contract. 

A  third  point  made  by  counsel  is  based  upon  a  resolution  of 
the  commissioners  with  reference  to  the  small  contract  to  remove 
the  bridge.  The  successful  bidder  for  the  construction  of  this 
bridge  made  the  following  proposition  or  letter  to  the  com- 
missioners : 

*'To  the  Honorable  Board  of  County  Commissioners  of  Frank- 
Ivn  County f  Ohio. 

''Gentlemen:  In  consideration  of  your  board  awarding  to 
us  the  contract  for  the  substructure  and  piers  of  the  Pishinger 
Mill  Bridge  at  our  bid  of  $19,537.50,  we  hereby  agree  to  remove 
the  present  super-structure  of  said  Fishinger  Mill  bridge  from 
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its  present  location  and  out  of  the  way  of  the  proposed  new  sub- 
structure and  super-structure,  without  any  charge  against  or 
cost  to  the  county  therefor,  saving  the  county  and  the  commis- 
sioners thereof,  free  and  harmless  from  any  damages  or  liability 
caused  by  said  removal.  All  material  of  whatever  character 
contained  therein  to  be  the  absolute  property  of  said  Cook  & 
Grant  after  said  removal.  (Signed)   Cook  &  Grant.'* 

On  the  same  day,  the  commissioners  accepted  this  proposi- 
tion. The  argument  is  now  made  that  the  consideration  to  this 
successful  bidder  is  not  only  the  amount  of  money  which  he 
has  agreed  to  receive  for  constructing  the  bridge,  but  that  the 
■consideration  further  is  the  second  agreement  as  shown  by  this 
letter.  The  answer  to  this  must  be  plain.  Whether  or  not  the 
Baid  Cook  &  Grant  had  written  such  a  letter  as  this,  they  would 
be  bound,  upon  the  acceptance  of  the  commissioners,  to  fulfill 
their  bid  or  suffer  the  penalty  therefor.  The  recital  in  the  first 
sentence  of  this  letter  **in  consideration  of  your  board  awarding 
to  us  the  contract/'  etc.,  is  a  nullity.  It  confers  no  rights  to 
either  party,  nor  could  it  be  pleaded  to  the  detriment  or  ad- 
vantage of  either  party.  The  consideration  for  the  construction 
of  the  bridge  is  wholly  outside  of  this  letter,  and  the  considera- 
tion of  the  taking  down  of  the  old  structure,  which  is  a  separate 
matter,  has  nothing  whatever  to  do  with  and  could  not  be  based 
upon  a  contract  previously  awarded,  and  which  was  based  upon 
a  bid  and  acceptance  thereof.  In  other  words  the  mere  recital 
in  this  letter  of  the  fact  that  they  had  been  awarded  a  contract 
!would  not  of  itself  make  this  a  part  of  the  consideration.  The 
contract  let  upon  this  public  structure  must  be  let  solely  upon 
the  bid  submitted,  and  any  recitals  before  or  after  as  to  other 
considerations  can  not  aflfect  the  real  facts  in  the  case. 

The  action  of  the  plaintiff  in  this  case  will  be  dismissed,  and 
the  relief  asked  for  will  be  denied.  Exceptions.  Appeal  bond, 
$100. 

i.  G.  Addison,  for  plaintiff. 

A.  T.  Seymour,  for  defendant. 
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MVlSiON  or  TOWNSHIP  AND  APPORTIONMENT  OF  FUNDS. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

The  State  op  Ohio,  on  Relation  op  the  Village  op  Bay,  v. 

George  L.  Cooley  et  .vl.* 

Decided,  December,  1904. 

Tov)n9hip9 — Division  of  Township — Apportionment  of  Public  Funds 
in  the  Treasury — And  in  Process  of  Collection — Cor^truction  of 
btatutes. 

1.  The  statutes  of  Ohio  are  a  patchwork,  drawn  by  difterent  persons 

at  different  times,  and  should  not  be  examined  for  refinements  of 
meaning  in  seeking  to  determine  what  the  Legislature  really 
meant. 

2.  The  provision  of  Section  1377,  as  to  the  apportionment  which  shall 

be  made  of  the  public  funds  when  a  township  is  divided,  requires 
that  a  division  be  made  not  only  of  funds  actually  in  the  treasury, 
but  also  of  those  In  process  of  collection. 

Beacom,  J. 

In  this  case  entitled,  substantially,  the  Village  of  Bay  against 
certain  ofl&cers  of  Dover  township,  a  demurrer  has  been  filed 
to  the  petition. 

It  appears,  from  what  is  substantially  an  agreed  statement  of 
facts,  that  on  November  4,  1903,  the  Commissioners  of  Cuya- 
hoga County  granted  the  petition  of  residents  of  a  certain 
portion  of  what  had  been  Dover  township  to  become  a  distinct 
township,  under  the  name  of  the  township  of  Bay.  Previous 
to  that  time,  to-wit,  on  May  19,  1903,  the  trustees  of  Dover 
township  had  made  a  levy  upon  all  the  property  within  the 
limits  of  the  then  Dover  township.  This  levy  included  five 
items:  for  township  purposes,  for  poor  purposes,  for  cemetery 
purposes,  for  library  purposes,  and  for  ditch  purposes,  amount- 
ing in  all  to  2.3  mills  upon  the  property  of  the  township.  Under 
this  levy  there  was  collected  by  the  treasurer  of  Cuyahoga 
county  $1,444,  and  $557.38  of  this  was  paid  by  what  is  now  the 
township  of  Bay,  or  rather  by  the  property  owners  residing 

•Affirmed  by  circuit  court  December  5,  1904. 


590  CUYAHOGA  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  v.  Cooky  ct  al.  [Vol.  II,  N.  S. 

therein  or  having  real  estate  therein.  On  March  19,  1904,  the 
treasurer  of  Cuyahoga  county  turned  over  to  the  treasurer  of 
Dover  township  all  of  these  moneys,  and  now  the  township  of 
Bay  comes  in  and  asks,  in  substance,  that  the  treasurer  of 
Dover  township  turn  over  to  the  proper  officers  of  Bay  township 
the  portion  of  these  taxes  which  was  paid  by  Bay  township,  or 
rather  by  its  property  owners,  to-wit,  the  $557.38. 

It  appears  that  the  only  express  language  relating  to  this 
subject  is  Section  1377,  Revised  Statutes,  in  which  it  is  provided 
that,  in  case  a  township  is  divided  and  a  new  township  or  town- 
ships established,  "the  funds  in  the  treasury  •  •  •  shall 
be  apportioned  to  the  •  •  •  new  townships  established,  to 
the  extent  the  same  were  collected  from  the  territory  attached 
or  established  into  a  new  township." 

It  is  earnestly  and  ingeniously  contended  by  the  defendants 
that  the  phrase  ** funds  in  the  treasury"  means  funds  actually 
and  tangibly  in  the  treasury  on  the  4th  day  of  November,  1903, 
and  that  that  is  what  the  Legislature  meant,  and  that,  if  they 
had  intended  to  apply  the  rule  not  only  to  those  in  the  treasury 
at  the  time,  but  also  to  those  in  process  of  collection,  they  would 
have  said  so  expressly,  as  shown  by  the  fact  that  in  certain  other 
cases  they  have  used  the  double  phrase,  substantially,  **  funds 
in  the  treasury  and  in  process  of  collection." 

This  court  is  of  opinion  that  one  can  not  interpret  correctly 
the  statutes  of  Ohio  in  that  way.  The  statutes  of  Ohio  do  not 
constitute  a  treatise  on  mathematics,  or  any  exact  science. 
They  are  a  piece  of  patchwork,  made  at  different  times  and 
drawn  by  different  persons,  and  language  can  never  be  examined 
with  great  refinement  in  order  to  determine  what  the  Legis- 
lature actually  meant;  and  this  court  is  of  opinion  that  the 
phrase  ** funds  in  the  treasury"  should  be  liberally  construed, 
having  in  view  the  subject  matter,  and,  in  that  view,  is  of  the 
opinion  that  it  may  be  fairly  construed  to  include  not  only  those 
actually  and  tangibly  in  the  treasury,  but  also  those  that  are 
potentially  therein,  by  means  of  a  levy  which  had  already  been 
put  into  operation  to  bring  funds  into  the  treasury. 

Independently  of  this  construction  of  the  statute,  the  court 
is  of  opinion  that  the  rights  of  the  people  of  Bay  township  are 
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superior,  in  the  case  of  these  funds,  to  that  which  they  would 
be  in  the  case  of  funds  in  the  treasury  before  the  time  of  sepa- 
ration. It  seems  settled  that,  when  a  division  of  a  township 
or  a  county  takes  place,  and  the  statute  is  silent  on  the  subject 
of  what  shall  be  done  with  the  debts,  or  the  funds,  then  exist- 
ing, the  old  public  corporation  is  liable  for  the  debts  and  retains 
the  funds. 

But  I  am  not  of  opinion  that  that  rule  would  apply  in  this 
present  case.  There  was  at  one  time  a  Dover  township.  On 
the  4th  of  November,  1903,  Dover  township  ceased  to  exist. 
There  is  no  such  body  corporate  as  Dover  township,  such  as 
the  one  which  existed  previous  to  that  time.  There  are  now 
two  organizations,  named  respectively  Dover  township  and  Bay 
township,  carved  out  of  the  old  Dover  township.  The  plain 
fact  is  that  subsequent  to  that  time  the  people  of  Bay  town- 
ship and  the  people  of  the  new  Dover  township  paid  certain 
funds  into  the  treasury  for  the  maintenance  of  their  respective 
public  institutions,  and  that  it  was  held  in  the  treasury  of  this 
county  for  those  purposes,  and  it  was  paid  in  here  for  the 
respective  purposes  of  those  respective  townships.  This  court 
is  of  opinion  that  the  treasurer  of  this  county  might  have 
refused  to  pay  to  the  treasurer  of  Dover  township  all  of  this 
money,  and  he  might  have  come  in  here  and  asked  the  court 
to  order  a  division.  It  seems  to  this  court  that  the  treasurer 
of  this  county  paid  that  money  by  mistake  when  he  turned  it 
over  to  George  L.  Cooley,  treasurer  of  Dover  township.  It  is 
money  that  was  paid  by  the  people  of  the  township  of  Bay, 
and  was  paid  for  township  purposes ;  that  is,  their  own  township 
purposes,  and  for  the  support  of  their  poor,  and  their  cemeteries, 
and  their  libraries,  and  their  ditches,  not  for  the  support  of 
the  new  township  of  Dover  any  more  than  for  the  support  of 
the  township  of  Parma,  or  the  township  of  Mayfield,  or  any  other 
public  corporation  foreign  to  the  township  of  Bay. 

Demurrer  to  petition  overruled.  Defendants  not  desiring  to 
plead  further,  judgment  is  entered  for  plaintiff. 

W.  0.  Matthews,  for  relator. 

Stage,  Armstrong  d  Cannon^  County  Solicitors,  for  defend- 
ants. 
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UABOLITY  FCMt  INJURY  TO  A  SERVANT  PROM  iOGK 

BY  A  HORSE. 

[Superior  Court  of  Cincinnati,  General  Term.] 
John  Hagen  v.  The  Ice  Delivery  Company. 

Decided,  January  20,  1905. 

Master  and  Servant — Contributory  Negligence — Question  of,  on  the 
Part  of  a  Servant — In  Handling  a  Kicking  Horse — Knowledge  of 
Master  as  to  Propensities  of  Horse. 

1.  In  a  suit  by  a  servant  for  recovery  d  damages  from  his  employer 

for  Injury  resulting  in  the  course  of  his  employment  from  the 
kick  of  a  horse,  it  Is  not  necessary  to  show  knowledge  on  the 
part  of  the  master  that  the  horse  would  kick  under  the  particular 
circumjsrtances  in  which  the  injury  was  received. 

2.  Where,  in  such  a  case,  the  evidence  shows  a  difference  of  opinion 

as  to  whether,  at  the  time  the  injury  was  received,  the  animal 
was  being  handled  in  a  horsemanlike  manner,  an  Issue  is  pre- 
sented which  should  be  given  to  the  jury. 

3.  A  servant  does  not  assume  the  risk  of  viciousness  on  the  part  of 

an  animal  furnished  him  by  the  master,  and  if  he  did  not  pre- 
viously know  and  continued  in  the  service  without  discovering 
that  the  animal  was  vicious,  and  receives  an  injury  because  of 
such  viciousness,  he  can  not  be  charged  with  contributory  negli- 
gence. 

HOPPHEIMER,  J. ;  Ferris,  J.,  and  Caldwell,  J.,  concur. 

Plaintiff  in  error  was  plaintiflE  below,  and  defendant  in  error 
was  defendant  below. 

The  action  was  for  an  injury  to  the  plaintiff  caused  by  a 
kick  from  one  of  defendant's  horses.  The  petition  alleges  that 
plaintiff  was  in  the  employ  of  defendant  as  hostler,  subject  to 
the  orders  of  the  superintendent;  that,  acting  under  his  orders, 
and  without  fault  on  his  part,  while  attempting  to  administer 
medicine  to  a  sore  leg  of  said  horse,  he  was  kicked.  The  peti- 
tion further  alleges  that  the  horse  was  vicious,  which  fact  was 
known  to  the  defendant  and  not  communicated  to  the  plaintiff. 

At  the  conclusion  of  plaintiff's  case  a  motion  for  a  non-suit 
was  granted,  and  judgment  given  for  the  defendant.    This  pro- 
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ceeding  in  error  is  brought  to  reverse  said  proceedings.  It  was 
contended,  below,  in  support  of  the  motion,  that  the  plaintiff 
failed  to  show  that  the  horse  complained  of  was  vicious,  or 
known  to  be  vicious;  and,  second,  that  the  proximate  cause  of 
the  injury  was  not  the  vicious  tendency  of  the  horse,  but  the 
plaintiff's  own  carelessness. 

The  gravamen  of  the  petition  is  that  the  horse  which  kicked 
plaintiff  was  a  kicking  or  dangerous  horse,  and.  that  defendant 
knew  this  fact,  and  failed  to  communicate  it  to  plaintiff,  his 
servant. 

On  reading  the  entire  record,  we  think  that  there  is  evidence 
tending  to  show  that  the  animal  complained  of  was  of  vicious 
or  kicking  propensities.  The  testimony  of  one.  Miller,  who,  on  a 
former  occasion,  drove  this  horse,  was  to  the  effect  that  at  that 
particular  time  the  superintendent  said  to  him,  **^Iiller,  look 
out;  there  is  a  kicking  horse.  And  he  also  told  me  the  gray 
horse  was  a  kicking  horse.  * '  This  same  witness,  later  identifies 
a  certain  gray  horse  in  the  hospital  as  the  horse  he  drove  on 
the  occasion  referred  to.  The  description  given  by  this  wit- 
ness, of  this  horse,  and  of  the  sore  on  his  leg,  and  of  the  treat- 
ment given  to  the  horse,  corresponds  with  the  description  of  the 
gray  horse  detailed  by  plaintiff.  Throughout  the  record  it  is 
observed  that  the  plaintiff  and  Miller  and  counsel  for  the  plaint- 
iff, refer  to  ''a"  and  'Hhe''  and  ''the  big''  gray  horse.  There 
seems  to  have  been  no  confusion  about  the  horse,  and,  from 
the  manner  in  which  the  questions  are  answered,  there  seems  to 
have  been  no  other  big  gray  horse.  These  circumstances,  taken 
all  together,  we  think  made  the  identification  of  the  horse  suf- 
ficiently definite,  and  tended  to  establish  the  fact  that  the  horse 
in  question  was  the  horse  that  was  referred  to  as  a  kicking 
horse;  and  an  allegation  of  fact  may  be  established  by  circum- 
stantial evidence  Assuming,  then,  that  the  horse  that  kicked 
plaintiff  was  the  same  horse  that  the  superintendent  said  **was 
a  kicking  horse,''  was  there  evidence  tending  to  show  vicious- 
ness  or  kicking  propensities  in  this  animal,  of  a  character  to 
render  defendant  liable,  keeping  in  mind  that  there  was  no 
evidence  that  the  horse  kicked  while  in  the  stable  ? 
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The  defendant  in  error  contends  that,  in  order  to  show  vi- 
ciousness,  it  is  not  enough  to  prove  that  a  horse  did  bite  or 
kick  on  one  occasion  (Reed  v.  Southern  Express  Company,  95 
6a.,  108) ;  or  that  proof  that  a  horse  balked  or  kicked  on  the 
road  establishes  a  propensity  to  kick  while  in  the  stable;  citing 
Bennett  v.  Mallard,  67  N.  Y.  Supp.,  159;  0 'Conner  v.  Mooney, 
66  N.  T.  Snpp.,  486. 

An  examination  of  the  Georgia  case  referred  to,  reveals  that 
in  that  case  the  plaintiff  did  not  aver  that  the  horse  was  a 
vicious  horse,  but  seems  to  have  relied  simply  on  the  ground 
that  the  animal  was  not  in  a  rightful  place  at  the  time  plaintiff 
was  injured  by  him.    The  case,  therefore,  is  not  in  point. 

In  Bennett  v.  Mallard,  there  appears  to  have  been  no  evi- 
dence as  to  viciousness,  except  that  the  horse  would  balk  and 
kick  while  drawing  a  load  in  the  snow ;  and  the  court  held  that 
such  evidence  raised  no  presumption  that  he  would  kick  while 
standing  in  his  stall.  And  in  the  0 'Conner  v.  Mooney  case 
it  appeared  that  no  one  had  ever  been  kicked  by  the  horse  in 
question,  nor  had  anyone  there  experienced  any  difficulty  with 
the  horse.  Obviously,  neither  of  these  cases  is  applicable  to 
the  case  at  bar,  for  the  reason  that  in  this  case  there  is  evidence 
that  before  the  injury  the  master  (that  is  to  say,  the  superin- 
tendent, who  stands  for  the  master)  knew  and  said  that  the 
horse  **was  a  kicking  horse."  Nor  was  that  statement  quali- 
fied. While  it  is  true  there  is  no  evidence  that  this  particular 
horse  kicked  while  in  his  stall,  still  we  think  the  superintend- 
ent's statement  that  he  was  a  kicking  horse  was  sufficient  to 
send  the  case  to  the  jury  upon  the  question  of  viciousness. 
When  it  is  shown  the  owner  of  the  horse  knows  him  to  be  a 
kicking  horse,  the  law  does  not  require  a  party,  in  order  to 
enable  him  to  recover  for  an  injury  inflicted,  to  show  that  the 
owner  knew  he  would  kick  under  the  particular  circumstances 
complained  of.  Negligently  permitting  plaintiff  to  care  for  a 
horse  with  a  known  propensity  to  kick  is  the  gist  of  the  com- 
plaint.   It  was  said  by  Blodgett,  J. : 

"It  is  not  necessary  that  the  vicious  acts  of  a  domestic 
animal  brought  to  the  notice  of  the  owner  shall  be  precisely 
similar  to  that  upon  which  the  action  against  him  is  founded- 
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If  it  were,  there  would  be  no  actionable  redress  for  the  first 
injury  of  the  particular  kind  committed  by  such  animal,  be- 
cause its  owner  would  necessarily  be  exempt  from  all  liability 
until  it  should  commit  another  injury  of  exactly  the  same  kind." 
(See  Reynolds  v.  Hussey,  64  N.  H.,  64). 

It  was  for  the  jury  to  say,  under  the  circumstances,  or  on 
the  inferences  that  it  might  draw  from  them,  whether  the 
horse  was  a  dangerous  or  kicking  horse  {McOuire  v.  New  York  dk 
Harlem  Railroad  Company,  60  N.  Y.  Sup.  Ct.  Reps.,  368).  In 
that  case  the  owner  of  the  horse  claimed  there  was  no  evidence 
that  the  horse  was  vicious  or  dangerous  or  accustomed  to  at- 
tack or  hurt  those  handling  and  caring  for  him.  It  appears 
that  the  animal  was  nervous  when  about  to  be  shod,,  and  re- 
quired tying.  The  servant  was  injured  when  in  the  stall  about 
to  feed  the  horse.  He  averred  viciousness,  and  the  court  held 
the  question  of  viciousness  was  for  the  jury.  (See  also  11 
Iredell  Law,  N.  C,  269.) 

We  conclude,  therefore,  that,  in  the  case  before  us,  there 
appearing  to  be,  under  the  scintilla  rule  as  it  obtains  in  this 
state,  testimony  tending  to  prove  the  material  averments  of 
the  petition,  it  was  for  the  jury  to  determine  whether,  imder 
all  the  circumstances,  the  horse  was  a  vicious  or  kicking  horse; 
and,  if  so,  whether  the  owner  knew  that  fact,  or,  by  the  exer- 
cise of  reasonable  care,  could  have  known  that  fact,  and  failed 
to  communicate  it  to  the  plaintiff.  See  Thompson's  Commen- 
taries on  Negligence,  Section  4041;  McGiiire  v.  New  York  & 
Harlem  Railroad  Company,  supra;  Ingham  on  Animals,  385. 

On  the  question  of  contributory  negligence,  it  can  not  be 
said,  as  matter  of  law,  that  plaintiff  was  guilty  of  contributory 
negligence.  The  defendant  in  error  contends  that  the  plaintiff 
was  negligent  because  of  the  position  he  assumed  behind  the 
horse  when  he  attempted  to  administer  the  medicine.  But  the 
record  does  not  seem  to  bear  out  the  inference  thus  drawn 
by  defendant  in  error,  on  the  question  of  location.  There  being 
a  difference  of  opinion,  therefore,  as  to  the  inferences  to  be 
drawn  from  conceded  facts,  under  such  circumstances  the  is- 
sue should  go  to  the  jury.  See  Shearman  and  Redfield  on  Neg- 
ligence, Section  54. 
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It  can  not  be  said,  under  the  circumstances,  that,  as  a  mat- 
ter of  law,  the  servant  assumed  the  risk  of  viciousness  in  the 
animal.  A  vicious  animal  furnished  a  servant  by  the  master 
is  on  the  same  footing  as  a  dangerous  tool  or  machine;  it  is 
defective  in  a  similar  sense  (Thompson's  Commentary  on  Neg- 
ligence, Section  4041).  In  the  case  of  Pennsylvania  Company 
V.  McCurdy  (66  0.  S.,  118),  the  defect  was  an  open,  ^asible 
and  observable  one,  and  it  was  held  an  employe  experienced  in 
the  service  in  which  he  is  engaged  is  conclusively  held  to  ap- 
preciate the  dangers  which  may  arise  from  defects  of  which 
he  has,  or  in  the  exercise  of  due  care  might  have,  knowledge. 

In  the  case  at  bar  the  servant  did  not  know  the  animal  was 
vicious,  and  so  testified;  and  even  though  it  should  be  found 
he  was  skilled  in  the  service  in  which  he  was  employed,  it  was 
for  the  jury  to  say  whether,  with  that  skill  and  experience,  he 
might  have  discovered  a  defect  which  might  only  manifest 
itself  on  occasions.  If  it  should  be  found  that  he  did  discover 
it,  or  might  have  discovered  it,  and  then  continued  at  the 
service,  nevertheless,  then,  of  course,  he  assumed  the  risk  and 
would  be  guilty  of  contributory  negligence. 

For  these  reasons  we  are  of  opinion  that  the  judgment  should 
be  set  aside  and  a  new  trial  granted. 

Otto  J,  Renner,  for  plaintiff  in  error. 

T.  B.  Paxton,  Jr.,  for  defendant  in  error. 
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STATUTORY  PARTITION  DENIED  ON  EQUITABLE  GROUNDS. 

[Common  Pleas  Court  of  Franklin  County.] 

J.  N.  KoERNEB,  Assignee,  v.  Mary  A.  Pfaff  et  al. 

Decided,  October  3,  1904. 

Insolvent  Trustee — Of  the  Estate  of  a  Decedent — Who  has  Appro* 
priated  More  than  His  Share  Under  the  Will — Creditors  of  the 
Trustee  not  entitled  to  Partition — And  Title  Quieted  in  Remain^ 
ing  Beneficiaries — Mortgage  Executed  by  Trustee — Not  a  Lien  for 
Lack  of  Aut?u)rity  to  Mortgage — Taxes  and  Assessments. 

The  trustee  under  a  will,  which  made  him  a  beneficiary  of  one-fourth 
part  of  the  estate,  appropriated  more  than  his  full  interest  in  the 
estate,  and  thereafter  becoming  insolvent  made  an  assignment 
for  the  benefit  of  his  creditors.  In  a  suit  by  the  assignee  for 
statutory  partition  of  the  estate — Held: 

1.  That  the  appropriation  by  the  trustee  of  more  than  his  share  of 

the  estate  having  been  made  prior  to  the  time  fixed  for  distri- 
bution, no  equity  in  the  estate  remained  in  the  trustee. 

2.  That  an  answer  and  cross-petition  setting  forth  the  facts  is  sufll- 

clent  for  a  full  determination  of  all  the  equities  and  rights  of 
the  parties  therein. 

3.  Where  a  trustee,  who  is  also  a  cestui  que  trust,  commits  a  breach 

of  the  trust,  whereby  a  loss  is  occasioned,  he  must  make  good  the 
loss  for  the  benefit  of  the  cestui  que  trustent  who  did  not  partici- 
pate in  the  breach,  and  if  he  fails  and  neglects  so  to  do,  and  if  the 
loss  occasioned  by  any  such  breach  of  trust  on  his  part  is  equal 
to  or  greater  than  his  share  in  the  trust  estate,  in  a  proper  pro- 
ceeding in  a  court  of  equity  the  title  to  the  real  estate  remaining 
and  belonging  to  such  estate  will  be  quieted  in  the  innocent  cestuis 
que  trustent. 

4.  That  a  mortgage  executed  by  the  trustee  was  without  authority 

under  the  will,  and  creates  no  lien  upon  the  property,  but  the 
mortgagee  having  paid  delinquent  taxes  and  assessments  against 
the  property,  under  the  belief  that  it  had  a  valid  lien,  is  enCilled 
to  recover  from  the  estate  the  amount  so  paid  with  Interest 
thereon. 

Evans,  J. 

This  case  is  submitted  on  an  agreed  statement  of  facts,  the 
exhibits  and  arguments  of  counsel. 
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The  question  is,  whether  the  plaintiff,  as  assignee  for  the 
benefit  of  the  creditors  of  Philip  H.  Brack,  is  entitled  to  the 
one-fourth  part  of  the  real  and  personal  property  in  question, 
which  it  is  agreed  is  of  the  total  value  of  $103,550,  or,  whether 
the  three  devisees  named  in  the  will  of  John  P.  Brack,  deceased, 
other  than  said  Philip  H.  Brack,  are  entitled  to  the  whole 
thereof. 

The  plaintiff,  as  such  assignee  for  the  benefit  of  the  creditors 
of  said  Philip  H.  Brack,  insolvent,  has  filed  his  petition  herein 
for  partition  of  the  real  estate  devised  by  said  John  P.  Brack, 
deceased,  together  with  that  purchased  by  his  trustee  from 
proceeds  of  said  estate.  It  is  agreed  that  the  total  value  of 
said  real  estate  is  $103,050.  Said  assignee,  as  such,  claims 
title  to  one-fourth  thereof  by  reason  of  a  deed  of  assignment 
to  him  by  said  Philip  H.  Brack,  and  claims  that  by  virtue  of 
the  will  of  said  John  P.  Brack,  deceased,  the  said  Philip,  together 
with  the  defendants,  his  sisters,  Mrs.  Pf aff  and  Mrs.  Kipp,  and 
his  nephew,  George  Brack,  each  took  a  vested  remainder  in  the 
^ual  one-fourth  part  of  said  estate,  subject  only  to  the  life 
estate  of  the  widow  of  said  John  P.  Brack.  The  widow  being 
deceased,  and  said  estate  not  having  been  distributed,  said 
assignee  now  seeks  to  have  the  real  estate  parted,  that  the  one- 
fourth  interest  of  said  Philip  H.  Brack  therein  may  be  applied 
'by  him  for  the  benefit  of  said  Philip  H.  Brack's  creditors. 

The  defendants,  Mary  Pf  aff,  Louise  Kipp  and  George  Brack, 
the  two  former  being  daughters  of  said  John  P.  Brack,  de- 
ceased, and  the  latter  a  grandson  of  said  decedent,  and  being 
three  of  the  residuary  legatees  named  in  said  will,  deny  that 
said  Philip  H.  Brack  at  the  date  of  the  death  of  said  widow 
of  said  decedent,  the  time  fixed  in  said  will  for  the  division 
of  said  estate  among  said  devisees,  was  entitled  to  any  part 
or  portion  whatever  of  the  estate  of  said  John  P.  Bruck,^  de- 
ceased, and  that  they,  said  three  devisees,  defendants,  are  en- 
titled to  the  whole  of  said  estate  remaining  at  the  death  of 
Mrs.  Brack,  for  the  reason,  as  claimed,  that  said  Philip  H.  Brack 
was  named  as  trustee  in  said  will;  that  he  accepted  said  trust 
and  as  such  trustee  had  full  control  and  management  of  all 
the  property  and  effects  of  said  estate  since  1883,  the  date  of 
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testator's  death;  and  that  by  a  decree  of  this  court,  in  proceed- 
ings on  appeal  from  the  probate  court  on  exceptions  to  the 
fonrth  account  of  said  trustee,  it  was  found  and  decreed  that 
there  was  due  said  estate  from  said  Bruck,  as  trustee,  for  moneys 
received  by  him  from  said  estate,  and  unaccounted  for,  the  sum 
of  $36,452.49.  Said  defendants  claim  thai  by  reason  of  the 
fact  that  said  Philip  H.  Bruck,  while  acting  as  such  trustee, 
and  before  the  time  for  a  division  of  said  estate  among  such 
devisees,  by  reason  of  having  appropriated  money  of  said  estate 
to  his  own  use,  and  by  a  maladministration  of  said  estate,  and 
for  moneys  unaccounted  for  by  him,  had  taken  and  appropriated 
to  himself  more  than  his  full  one-fourth  interest  in  said  estate, 
and  that  before  he,  or  his  assignee  in  insolvency,  can  claim 
any  interest  or  share  in  any  part  of  said  estate  now  remaining, 
the  said  Philip  must  account  to  said  estate  by  paying  back  into 
the  fund  thereof  the  amount  of  money  found  by  the  court 
that  he  owes  the  estate,  together  with  interest,  which  amounts 
to  about  $38,000. 

The  said  defendants  claim  that  inasmuch  as  the  amount  so 
taken  and  appropriated  by  said  trustee  is  more  than  one-fourth 
of  what  is  agreed  to  be  the  total  value  of  said  estate,  and  said 
Bruck  being  now  insolvent,  and  having  executed  no  bond  as 
trustee,  none  having  been  required  of  him  under  said  will,  that 
the  remaining  property  of  said  estate  belongs  to  said  three 
defendants  under  said  will,  and  they  ask  that  the  title  thereto 
foe  quieted  in  said  three  defendants. 

John  P.  Bruck 's  will  was  probated  May  14,  1883.  Item  two 
of  said  will  provides: 

*'I  give  and  devise  all  my  property,  real  and  personal,  wher- 
ever situated  to  my  son  Philip  H.  Bruck,  and  his  heirs,  for 
and  during  the  life  of  my  wife,  Margaret  B.  Bruck,  in  trust 
nevertheless,  for  the  uses  and  purposes  following,  to-wit:  To 
possess,  manage  and  control  the  same,  to  lease  and  collect  the 
rents  of  my  real  estate,  to  keep  the  same  in  repair  and  pay 
all  taxes,  insurance  and  other  expenses  incident  to  said  realty, 
with  power  in  my  said  trustee  to  sell  at  public  or  private  sale 
at  such  prices  and  on  such  terms  as  he  shall  think  fit,  all  or  any 
portion  of  my  said  real  estate  (excepting  my  homestead  which 
he  may  sell  with  the  assent  of  my  said  wife)  and  deeds  to  pur- 
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chaser  to  execute  and  deliver  in  fee  simple  and  invest  the 
proceeds  as  hereinafter  provided.  And  I  hereby  exonerate  all 
such  purchasers  of  real  estate  from  responsibility  for  the  appli- 
cation of  the  purchase  money. 

**I  further  direct  that  my  said  trustee  may  sell  any  part  or 
all  of  my  personal  estate  and  shall  invest,  keep  invested,  collect 
and  reinvest  my  personal  estate,  including  the  proceeds  of  real 
or  personal  estate  sold  by  him  in  such  property  real  or  personal, 
and  in  such  stocks,  bonds  and  other  securities,  or  in  such  build- 
ings and  improvements  of  real  estate  as  he  shall  deem  best  for 
the  interest  of  my  estate,  and  to  resell  any  of  said  property 
so  purchased,  and  to  exchange  said  investments  according  to 
his  judgment  and  discretion.  After  discharging  all  the  expendi- 
tures incident  to  the  said  trust  as  aforesaid,  and  retaining  his 
compensation  for  discharging  his  duties,  my  said  trustee  shall 
pay  over  the  net  annual  income  of  all  my  said  estate  to  my  said 
wife,  Margaret  B.  Bruck,  as  long  as  she  shall  live.  Any  portion 
of  the  income  of  my  said  estate  which  my  said  wife  shall  not 
desire  to  receive  and  expend,  shall  be  treated  as  part  of  the 
principal  of  my  said  estate. 

"I  further  will  and  direct  that  my  said  trustee  shall  pay  over 
to  my  said  wife  any  such  further  sum  or  sums  out  of  the  prin- 
cipal of  my  said  estate  as  she  may  from  time  to  time  find  nec- 
essary for  her  comfortable  and  ample  support  and  enjoyment, 
and  as  she  may  demand  for  such  purpose." 

Item  five  of  said  will  provides: 

'*I  give,  devise  and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  said  estate,  real  and  personal,  after  the  death 
of  my  said  wife  to  the  following  persons,  their  heirs  and  assigns, 
in  equal  portions,  share  and  share  alike  to  each  a  fourth,  to-wit : 
My  daughter,  Mary  A.  Pfaff,  wife  of  C.  T.  Pfaflf;  my  son, 
Philip  H.  Bruck;  my  daughter,  Louise  Kipp,  wife  of  Albrecht 
Kipp,  and  my  grandson,  George  Brack." 

Said  Philip  H.  Bruck  was  nominated  in  said  will  as  executor 
thereof,  without  bond,  and  by  a  codicil  to  said  will  said  testator 
requested  that  no  bond  be  required  of  said  Philip  H.  Brack 
as  said  trustee. 

Said  Philip  H.  Brack  qualified  as  executor  and  trustee  under 
said  will  in  the.  year  1883,  and  no  bond  was  required  of  him  in 
either  capacity  by  the  probate  court,  and  none  was  ever  given. 

Mrs.  Margaret  B.  Brack,  widow  of  said  testator,  died  in  March, 
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1899.  On  December  15,  1899,  said  Philip  H.  Brack,  being  in- 
solvent,  executed  and  delivered  a  deed  of  assignment  of  all  his 
property  to  the  plaintiff  for  the  benefit  of  his  creditors. 

Said  Philip  H.  Brack  filed  his  first  and  final  acconnt  as 
executor  in  November,  1883,  and  as  trustee  he  filed  his  first 
,  account  in  May,  1886,  his  second  account  in  March,  1888,  his 
third  account  in  July,  1892,  all  of  which  accounts  were  approved 
and  confirmed  by  the  probdte  court.  In  April,  1900,  he  filed 
his  fourth  account  as  trustee.  Exceptions  were  filed  to  said 
account  and  to  said  preceding  accounts  by  the  defendants,  Mary 
Pf aff,  Louise  Kipp  and  George  Bruck,  alleging  in  substance  that 
said  trustee  and  executor  had  not  duly  accounted  for  the  per- 
sonal property  and  money  received  and  expended  by  him.  The 
probate  court  rendered  its  judgment  on  a  hearing  on  said  ex- 
ceptions and  stated  an  account  between  said  trustee  and  said 
estate.  The  above  named  defendants  took  an  appeal  from  said 
judgment  to  this  court,  and,  on  a  hearing  on  said  appeal  in 
March,  1903,  this  court  found  as  the  corrected  balance  of  said 
account  that  there  was  due  the  said  estate  of  John  P.  Bruck 
from  said  Philip  H.  Bruck,  as  such  trustee,  on  March  2,  1903, 
the  sum  of  $36,452.49,  and  adjudged,  ordered  and  decreed  that 
said  Bruck,  as  trustee  of  said  estate,  be  charged  on  said  fourtl;i 
account  with  a  balance  due  said  estate  in  said  above  named 
sum. 

No  steps  or  proceedings  to  reverse  or  modify  said  finding 
and  decree  of  this  court  has  been  taken  by  said  Bruck  as  trustee, 
and  he  has  filed  no  other  or  further  report.  No  order  to  said 
trustee  has  been  made  to  distribute  the  personal  property  he 
holds  as  trustee,  or  to  distribute  said  balance  so  found  due 
from  him  on  said  fourth  account,  which  balance  is  still  due  from 
said  trustee  to  said  estate. 

The  estate  of  said  John  P.  Bruck  was  free  from  debts,  and 
there  were  no  liens  or  claims  against  his  said  real  estate,  except 
some  unpaid  taxes  and  assessments.  After  the  death  of  said 
Margaret  B.  Bruck,  said  widow,  the  other  beneficiaries  under 
said  will  frequently  requested  said  Brack,  trastee,  to  make  his 
final  accounting  to  the  probate  court,  and  he  was  ordered  so  to 
do  by  said  court,  but  he  made  no  accounting  or  report  to  said 


6o2  FRANKLIN  COUNTY  COMMON  PLEAS. 

Koemer,  Assignee,  v.  Kaff  et  al.  [Vol.  II,  N.  S. 

court,  but  continued  to  manage  and  control  said  estate  until  he 
made  his  assignment  to  the  plaintiff,  and  then  filed  said  fourth 
account. 

The  plaintiff  contends  that  this  proceeding  is  one  strictly 
statutory  for  the  partition  of  said  real  estate ;  that  the  relation 
of  debtor  and  creditor  only  exist  between  said  defendants  and 
said  Philip  H.  Bruck,  and  that  said  defendants  must  work  out 
their  rights  like  other  creditors,  after  a  sale  of  said  Bmck's 
one-fourth  interest  in  said  premises,  and  that  an  order  of  par- 
tition should  be  granted  the  plaintiff  herein. 

I  am  of  the  opinion  that  the  answer  and  cross-petition  of  said 
defendants  pleads  all  facts  necessary  for  a  full  determination 
of  all  the  equities  and  rights  of  the  parties  herein,  and,  not- 
withstanding the  plaintiff  is  here  seeking  by  his  petition  stat- 
utory partition  of  said  premises,  the  answer  and  cross-petition 
making,  as  in  my  opinion  it  does,  a  case  in  equity,  the  equitable 
rights  of  all  parties  in  interest  are  here  before  the  court  for  a 
full  determination. 

If  Bruck,  as  trustee  of  said  estate,  and  having  full  charge, 
control  and  management  thereof,  appropriated  to  his  own  use 
out  of  the  funds  of  said  estate  what  is  equal  to  or  greater  than 
his  one-fourth  part  thereof  devised  to  him  under  said  will, 
and  this  prior  to  the  time  fixed  by  said  will  for  a  division 
of  the  remainder  of  said  estate  to  said  beneficiaries  after  the 
termination  of  Mrs.  Brack's  life-  estate,  then  the  question  is 
here  presented  for  determination  whether  said  Philip  has  any 
interest  now  remaining  in  the  premises  sought  to  be  partitioned. 
If  not,  the  plaintiff  as  such  assignee  of  said  Philip  can  main- 
tain no  interest  therein  under  said  assignment. 

From  the  view  I  take  of  the  case,  I  do  not  regard  it  material 
to  determine  whether  said  residuary  legatees  named  in  said 
will  took  a  vested  remainder  in  said  estate  at  the  death  of  said 
John  P.  Bruck.  Neither  Philip  H.  Bruck  nor  either  of  said 
residuary  legatees  by  the  terms  of  said  will  were  entitled  to 
any  part  of  said  estate  during  the  life  of  Margaret  B.  Bruck. 
The  entire  estate  was  placed  in  trust  by  said  testator,  and  he 
intended  said  trust  to  continue  so  long  as  his  said  wife  should 
live,  and  the  entire  net  proceeds  of  said  estate  were  to  be  paid 
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to  her  for  her  support  during  the  period  of  her  life;  and  if 
she  determined  it  necessary  for  her  support  and  enjoyment 
she  could  call  on  said  trustee  for  further  sums  out  of  the  prin- 
cipal of  said  estate. 

From  1883  to  the  date  of  Mrs.  Brack's  death  in  1899,  said 
Philip  H.  Bruck  had  the  full  control  and  management  of 
all  the  property  of  said  estate,  during  which  time  he  was  not 
entitled  to  appropriate  to  himself  any  part  thereof,  but  he 
did,  as  found  by  this  court  during  said  time,  by 'a  maladmin- 
istration of  said  trust  and  appropriating  to  his  own  use  moneys 
thereof,  become  indebted  to  said  estate  in  the  sum  of  more  than 
$36,000.  It  is  contended  in  argument  that  said  Bruck  was, 
under  said  will,  trustee  only  for  the  life  estate  of  Mrs.  Bruck, 
and  not  for  that  part  thereof  in  remainder. 

I  am  of  the  opinion  that  such  construction  can  not  be  placed 
on  said  will. 

The  will,  by  its  terms,  devised  all  of  testator's  property,  real 
and  personal,  to  said  Bruck  in  trust  to  possess,  manage  and  con- 
trol, to  lease  and  collect  the  rents,  keep  the  property  in  repair, 
pay  taxes,  insurance  and  other  expenses  incident  to  said  real 
estate.  He  had  authority  to  sell  all  or  any  portion  of  the  real 
estate,  except  the  homestead,  to  execute  and  deliver  deeds  in  fee 
simple  to  purchasers,  and  to  invest  the  proceeds,  and  also  to  sell 
any  part  or  all  of  the  personal  estate.  It  was  his  duty  to  invest 
and  keep  invested  all  such  proceeds  in  stocks,  bonds  and  other 
securities,  or  in  such  buildings  and  improvements  of  real  estate 
as  he  deemed  best  for  the  interest  of  said  estate.  He  could 
re-sell  any  of  said  property  so  purchased  by  him  as  trustee,  and 
exchange  investments  according  to  his  judgment  and  discretion. 

His  authority  as  trustee  was  broad  and  extensive.  In  fact  he 
had  full  and  absolute  control  of  said  entire  estate,  and  his 
judgment  as  to  the  manner  of  its  management  was  absolute. 
No  greater  authority  could  have  been  conferred  on  a  trustee 
than  was  conferred  under  this  will  to  said  Bruck.  The  other 
beneficiaries  who  had  an  equal  share  with  said  Bruck  in  the  final 
division  of  the  remainder  of  said  estate  at  the  death  of  Mrs. 
Bruck  had  no  right  to,  and  did  not,  participate  in  the  manage- 
ment of  said  property,  or  in  directing  said  trustee. 
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The  duty  then  clearly  devolved  upon  said  trustee  to  so  man- 
age and  preserve  said  property  to  the  end  that,  at  the  death  of 
Mrs.  Brack,  all  that  was  not  consumed  by  her  as  provided  by 
said  will  should  be  intact  for  an  equal  division  among  said  four 
beneficiaries  named.  The  evident  intention  of  said  testator 
was  that  each  of  said  beneficiaries  should  take  one-fourth  of  all 
his  estate,  including  any  additions  thereto  from  proper  invest- 
ments, except  only  the  portion  thereof  that  may  be  consumed  by 
his  widow  folr  her  support  and  enjoyment  during  her  life,  and 
the  necessary  expenses  and  charges  entailed  in  the  care  and 
management  of  the  estate. 

If  Philip  H.  Bruck,  one  of  said  beneficiaries,  and  also  the  trus- 
tee, having  taken  advantage  of  his  opportunity  from  having  the 
possession,  control  and  management  of  said  estate,  prior  to  the 
time  for  division  thereof  among  said  beneficiaries,  appropriated 
to  himself  what  is  equal  to  or  more  than  one-fourth  part  of  all 
that  remains  of  the  estate,  is  he  now,  or  his  assignee  in  insolv- 
ency, in  equity  entitled  to  an  additional  portion  thereof  by 
sharing  with  the  other  three  beneficiaries  in  the  estate  now  re- 
maining. 

The  briefs  of  counsel  upon  this  proposition  are  voluminous 
and  exhaustive.  I  have  studied  them  with  care  and  deliberation, 
and  have  examined  the  authorities  relied  upon.  It  will  not  be 
necessary  for  me  in  this  opinion  to  review  many  of  the  cases 
cited,  and  I  will  confine  myself  merely  to  those  which  I  regard 
as  controlling  upon  the  question. 

At  the  outset  it  must  be  borne  in  mind  that  the*  property  in 
question,  that  which  remains  of  the  estate  of  John  P.  Bruck, 
deceased,  is  not  in  any  respect  property  or  moneys  that  Philip 
H.  Bruck  has  mingled  or  mixed  with  his  own  individual  moneys 
or  property,  but,  on  the  other  hand,  it  is  all  distinctively  prop- 
erty of  said  estate,  and  readily  identified  as  such. 

Pomeroy  says : 

**If  a  cestui  que  trust  is  a  party  to,  or  concurs  in,  or  even 
assents  to,  a  breach  of  trust  by  the  trustee,  he  debars  himself 
thereby  of  ail  claims  for  relief.'*  Pomeroy 's  Equi.  Juris.,  Vol.  2, 
Section  1083. 

*' Where  there  are  several  beneficiaries,  and  one  of  them  takes 
a  part  in  a  breach  of  trust,  whereby  a  loss  is  occasioned,  his  in- 
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terest  in  the  trust  property  may  be  reached,  retained,  and  ap- 
plied to  make  good  the  loss  for  the  benefit  of  the  other  bene- 
ficiaries; and  this  equity  extends,  not  only  to  the  interest  while 
in  the  hands  of  the  wrong-doing  cestui  que  trust,  but  also  to 
those  claiming  it  under  or  through  him.''  Note  to  Section  1083 
{supra). 

**If  a  cestui  4'^ie  trust,  whether  tenant  for  life,  or  other  per- 
son having  a  partial  interest,  be  responsible  for  having  joined 
in  a  breach  of  trust,  all  the  benefit  that  would  have  accrued  to 
him,  either  directly  or  derivatively,  either  from  that  trust  fund 
or  in  any  other  estate  comprised  in  the  same  settlement,  may  be 
stopped  by  the  cestui  que  trust  or  other  person  having  a  similar 
equity  as  against  him,  his  assignees  in  bankruptcy,  or  judg- 
ment creditors,  the  general  creditors,  and  (except  so  far  as  the 
defense  of  purchase  for  value  without  notice  may  be  applicable) 
against  all  who  claim  under  him,  until  the  amount  impounded, 
with  the  accumulations,  has  compensated  the  trust  estate  for  the 
loss  for  which  that  cestui  que  trust  is  responsible.'*  Hill's  Lewin 
on  Trusts,  Vol.  2,  p.  112. 

Underbill  says: 

**The  rule  that  a  beneficiary  in  default  shall  take  nothing  out 
while  in  default,  applies  all  the  more  to  the  case  of  a  beneficiary 
who  is  also  a  trustee.  In  both  cases  he  must  make  good  his  in- 
debtedness to  the  trust  estate  before  he  can  claim  a  share  in  it." 
Underbill  on  Trusts,  386. 

In  Ehlen  v.  Mayor,  76  Md.,  '576,  the  facts  in  brief  were: 
Ehlen  willed  his  estate  to  be  divided  into  eight  parts^  He  de- 
vised one  of  these  parts  to  his  son  John  in  trust  for  the  support 
of  John's  children.  All  of  John's  children  except  one  consented 
that  John  might  use  this  share  in  business.  This  was  done  by 
John  and  it  was  lost.  A  new  trustee  was  appointed  and  he 
recovered  about  $3,600  of  the  trust  from  those  who  held  it 
wrongly.  The  child  who  had  not  given  her  consent  for  her 
father  to  invest  this  trust  money  in  business  sued  to  recover 
this  $3,600  for  herself,  claiming  that  she  had  not  so  consented, 
and  that  she  was  entitled  to  have  her  full  share  of  this  sum. 
John  being  then  insolvent  this  claim  was  contested  by  his  cred- 
itors. 

The  court  held  the  rule  to  be  as  above  quoted,  and  that, 
the  creditors  were  entitled  only  to  such  interest  as  the  guilty 


it 
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cestui  que  trust  under  whom  they  claim  would  have  been  en- 
titled/'   And  further: 

**  Where  a  cestui  que  trust  participates  in  a  breach  of  trust 
whereby  a  loss  is  occasioned  to  the  trust  estate,  his  interest  in 
the  trust  property  may  be  applied  to  make  good  the  loss  sus- 
tained by  other  cestuis  que  trustent  who  did  not  participate  in 
such  breach.  If  a  cestui  que  trust  takes  part  in  a  breach  of 
trust,  all  benefit  that  would  have  accrued  to  him  from  the  trust 
estate  may  be  stopped  by  the  innocent  cestui  que  trust  until 
the  amount  impounded,  with  the  accumulations  thereon,  had 
compensated  the  trust  estate  for  the  loss  which  the  guilty  cestui 
que  trust  is  responsible.'* 

The  court  cites  many  authorities  in  support  of  this  rule,  many 
of  which  are  English  cases,  all  of  which,  so  far  as  I  have  in- 
vestigated, appear  to  be  uniform  in  favor  of  this  holding. 

It  must  be  noted'  in  distinguishing  the  authorities  that  there 
is  a  radical  difference  in  the  rule  between  a  case  in  which  a 
beneficiary,  who  has  not  participated  in  a  breach  of  the  trust,  is 
seeking  to  recover  his  share  from  that  which  remains  of  the 
trust  estate,  and  a  case  in  which  the  cestui  que  trust  who  com- 
mitted the  breach  has  entirely  squandered  or  used  up  the  trust 
estate,  or  has  so  mingled  it  with  his  own  property  that  the 
property  of  the  trust  estate  can  no  longer  be  identified. 

In  the  latter  case  it  would  nt)t  be  equitable,  as  the  authorities 
hold,  to  permit  the  innocent  cestui  quQ  trust,  as  against  creditors 
of  the  guilty  cestui  que  trusty  to  take  the  property  of  the 
latter  to  make  good  their  shares  in  the  squandered  trust  estate. 
In  such  case  they  must  come  in  and  share  as  general  creditors 
in  the  proceeds  of  any  such  property.  There  is  no  doubt  under 
such  state  of  facts  as  to  the  correctness  of  this  rule.  Many  cases 
are  cited  by  counsel  for  plaintiff  to  that  effect 

But,  in  my  opinion,  the  facts  in  the  case  at  bar  do  not  bring 
this  case  within  that  rule.  The  property  in  question  here  is 
either  the  identical  property  left  in  trust  for  said  beneficiaries 
under  the  will  of  John  P.  Bruck,  or  property  purchased  from 
moneys  belonging  to  said  estate. 

If  Philip  H.  Bruck,  as  trustee,  had  sold  all  the  real  estate  of 
said  estate,  and  had  squandered  the  money  therefrom,  or  had 
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ao  mixed  the  money  and  effects  with  his  own  property  so  that 
it  was  not  possible  to  distinguish  or  identify  any  of  the  prop- 
erty of  said  estate,  and  had  then  assigned  all  his  property  for 
the  benefit  of  his  creditors,  the  other  beneficiaries  under  said 
will  could  not  claim  a  superior  right  to  be  paid  out  of  Philip 
H.  Brack's  estate,  because  the  trust  property  is  gone,  and  no 
longer  remains  to  be  distributed  according  to  the  terms  of  the 
will.  Instead  thereof  4Jie  property  assigned  is  Brack's  indi- 
vidual estate,  and  his  general  creditors  are  entitled  to  share 
equally  in  its  distribution.  But  the  trust  property  remaining- 
in  this  estate  is  not  the  property  of  Philip  H.  Brack,  and  for 
that  reason  could  not  be  assigned  by  him  in  his  deed  of  assign- 
ment. And  the  only  circumstances  under  which  any  part  thereof 
could  have  been  so  assigned  would  be  in  event  there  was  a  resi- 
due remaining  of  his  share  as  one  of  the  beneficiaries  after 
payment  back  to  said  trust  estate  of  the  amount  found  due 
by  him  to  said  estate. 

Any  other  conclusion,  in  my  opinion,  would  not  only  be 
contrary  to  the  best  authorities  both  in  this  country  and  Eng- 
land, but  it  would  be  unjust  and  inequitable,  and  would  in  addi- 
tion defeat  the  purpose  and  intention  of  said  testator,  which  was 
to  give  each  cestui  que  trust  the  full  one-fourth  of  his  estate 
remaining  at  the  death  of  Mrs.  Brack.  To  permit  Philip  to 
take  out  more  than  one-fourth  of  said  entire  estate  before  the 
date  of  Mrs.  Brack's  death,  no  part  of  which  he  has  paid  back 
to  the  estate,  and  now  to  permit  him  to  take  in  addition  one- 
fourth  of  that  which  remains  of  the  estate,  would  not  only  give 
him  a  decided  advantage  over  the  others,  but  would  be  giving 
him  more  than  his  father  by  express  terms  bequeathed  and  de- 
vised  to  him  in  his  said  will,  and  would  be  giving  to  the  other 
three  beneficiaries  much  less  than  was  devised  to  them  by  said 
will. 

This  estate  property  remaining  is,  therefore,  not  the  property 
of  Philip  H.  Brack.  He  has  appropriated  and  used  up  his 
share  therein,  and  his  .creditors  can  have  no  rightful  claim  on 
any  portion  of  the  shares  of  the  other  beneficiaries.  Many  other 
authorities  than  here  reviewed  are  cited  by  counsel,  all  of  which 
I  have  consulted,  but  I  can  not  take  time  here  to  review  them, 
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some  of  which  I  will  cite  as  instractive  on  the  question  here 
presented.  Keever  et  al  v.  Hunter  et  al,  62  0.  S.,  616;  WooOr 
ruff  V.  Snowden,  7  N.  P.,  520;  Woodruff  v.  Woodruff,  3  C.  C— 
N.  S.,  616 ;  Ackerman  v.  AckermaUy  3  Law  Rep.,  C.  D.,  212. 

Another  question  here  presented  is  whether  the  title  to  the 
real  estate  in  question  should  be  quieted  in  said  three  defend- 
ants, beneficiaries  under  said  will  of  John  P.  Bruck. 

If  Philip  H.  Bruck  had  any  interest  whatever  in  what  remains 
of  said  trust  estate,  after  paying  back  the  amount  he  owes  said 
estate,  this  prayer  of  said  defendants  could  not  be  granted. 

As  heretofore  stated,  it  is  agreed  that  this  court  found  that 
there  was  due  said  estate  from  Philip  H.  Bruck,  as  trustee,  on 
March  2,  1903,  the  sum  of  $36,452.47.  It  is  also  agreed  that 
said  estate  owes  unpaid  taxes  and  the  balance  of  a  special 
assessment  in  the  sum  of  $7,000. 

It  is  also  agreed  that  the  total  value  of  all  the  real  estate 
described  in  the  petition,  which  is  all  the  real  estate  belonging 
to  the  estate  of  said  John  P.  Bruck,'  is  $103,050,  and  that  the 
total  value  of  all  the  personal  property  held  by  said  Philip  H. 
Bruck  as  trustee,  exclusive  of  said  balance  so  found  due  from 
him  on  said  fourth  account,  does  not  exceed  $500. 

Deduct  the  $7,000  for  delinquent  taxes,  which  said  estate 
will  have  to  pay,  from  $103,550,  the  agreed  entire  value  of  said 
estate,  real  and  personal,  which  leaves  the  net  value  of  said 
estate  $96,550.  Add  to  this  $36,452.49,  the  sum  owed  said  estate 
by  said  trustee,  would  make  the  total  value  $133,002.49.  The 
one-fourth  interest  of  each  beneficiary  therein  would  be  $33,- 
250.62,  exclusive  of  interest  on  the  amount  owed  by  Bruck  to 
said  estate.  It  is  found  that  Philip  has  already  taken  out  of 
said  estate  $36,452.49,  which  is  $3,201.87  more  than  his  one- 
fourth  share  in  the  entire  estate. 

If  there  was  any  question  or  doubt  as  to  whether  there  would 
remain  any  interest  of  said  Philip  in  said  estate  after  paying 
bacl--  said  sum  of  $36,452.49,  the  court  would  not  be  justified  in 
quieting  the  title  to  said  real  estate  in  said  defendants. 

But  all  the  figures  above  quoted  including  the  entire  total 
value  of  said  estate,  are  agreed  to  by  all  parties  here  in  interest. 

The  necessary  conclusion  is  that  by  quieting  the  title  in  said 
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real  estate  in  said  defendants,  the  property,  real  and  personal, 
of  said  estate  would  still  fall  short  of  paying  to  each  beneficiary 
the  amount  appropriated  by  said  Brack. 

This  being  true,  my  conclusion  is  that  the  title  to  all  the  real 
estate  described  in  the  petition  should  be  quieted  in  said  three 
defendants,  unless  the  sum  so  found  due  said  estate  by  said 
Philip  H.  Brack,  trustee,  is  paid  back  to  said  estate. 

Concerning  the  judgment  of  the  Commercial  National  Bank 
against  Philip  H.  Brack,  as  set  forth  in  said  bank's  answer  and 
cross-petition  herein,  it  necessarily  follows  from  the  conclusions 
above  stated  that  said  Brack  has  no  estate  or  interest  in  the 
real  estate  described  in  said  petition,  and  that  said  bank  has 
no  lien  on  said  real  estate,  or  any  part  thereof,  on  its  said  judg- 
ment, and  its  prayer  for  relief  herein  is  therefore  refused. 

The  Franklin  Insurance  Company  has  by  its  second  amended 
cross-petition  set  up  a  mortgage  on  the  first  parcel  of  real  estate 
described  in  the  petition,  which  mortgage  was  executed  by  Philip 
H.  Brack,  as  trustee  under  the  will  of  said  John  P.  Brack, 
deceased,  to  the  said  Franklin  Insurance  Company,  on  January 
31,  1895,  to  secure  his  promissory  note  of  said  date  for  the 
sum  of  $1,700.  Said  defendant  prays  to  have  the  same  protected 
as  a  lien  on  said  parcel  of  land,  and  that  the  proceeds  therefrom 
be  applied  to  pay  said  mortgage  indebtedness. 

The  question  here  presented  is,  is  said  mortgage  indebtedness 
a  valid  lien  on  said  real  estate  f 

Counsel  for  said  insurance  company  contends  that  such  is 
a  lien  on  Philip's  one-fourth  interest  in  said  real  estate.  For 
the  reasons  and  conclusions  above  stated  this  contention  can 
not  be  maintained.  Said  Philip,  as  heretofore  found,  has  no 
interest  in  said  real  estate  after  applying  his  entire  share  in 
liquidation  of  the  sum  he  owes  said  estate.  Therefore  the  claim 
for  the  validity  of  said  mortgage  lien  can  not  be  sustained  on 
that  ground. 

The  only  ground  upon  which  said  mortgage  could  be  asserted 
as  a  valid  lien  on  said  parcel  of  land  would  be  in  the  event 
that  the  will  of  said  John  P.  Brack  conferred  authority  upon 
his  said  trustee  to  encumber  said  real  estate. 
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There  is  no  express  authority  in  said  will  conferred  on  said 
trustee  either  to  borrow  money  or  to  encumber  said  estate. 
While  there  are  some  authorities  which  hold  that  the  power  to 
sell  does  include  the  power  to  mortgage,  most  authorities 
hold  the  contrary  doctrine.  In  any  event  the  circumstances 
of  each  particular  case  must  determine  whether  any  such  power 
is  conferred  under  a  will. 

The  fact  that  John  P.  Brack  left  an  estate  absolutely  free 
from  debts,  except  some  unpaid  taxes  and  assessments,  which 
estate  was  large  and  valuable,  consisting  both  of  real  estate  and 
plaintiff  was  ordered  to  nail  down  those  cleats,  that  at  about 
personal  property;  and  the  fact  that  said  testator  directed  his 
trustee  to  invest  and  keep  invested  the  moneys  of  said  estate, 
all  goes  to  show  conclusively,  in  my  opinion,  that  said  testator 
intended  his  said  trustee  to  be  a  loaner  and  investor  in  securi- 
ties, rather  than  to  be  a  borrower.  If  the  necessities  of  said 
estate  had  been  such  that  its  best  interests  may  have  been  sub- 
served by  borrowing  money  and  encumbering  the  real  estate 
to  meet  such  an  emergency,  it  would  then  present  a  more  serious 
question  than  we  have  here.  But  no  such  emergency  arose  in 
the  estate  of  John  P.  Brack,  and  for  that  reason  I  find  that 
said  trustee  exceeded  his  powers  and  authority  in  executing 
said  mortgage  to  said  insurance  company.  For  this  reason  I 
find  that  said  mortgage  on  said  parcel  of  real  estate  is  not  a  valid 
lien  thereon.  Inasmuch  as  said  insurance  company,  no  doubt, 
believed  that  it  had  a  valid  lien  by  reason  of  said  mortgage, 
and  for  that  reason  paid  the  delinquent  taxes  and  assessments 
set  forth  in  its  second  cause  of  action  in  the  sum  of  $394.82, 
on  said  premises,  and  because  of  the  further  fact  that  said  taxes 
and  assessments  should  have  been  paid  by  said  estate,  I  find  that 
said  insurance  company  should  be  paid  the  amount  of  said  taxes 
and  assessments,  together  with  interest  thereon,  by  said  estate, 
and  its  prayer  for  relief  on  said  second  cause  of  action  is  sus- 
tained. 

My  conclusions,  therefore,  are:  The  prayer  of  the  petition 
for  partition  is  refused;  the  relief  prayed  for  by  the  defendant, 
the  Commercial  Bank,  on  its  answer  and  cross-petition,  assert- 
ing said  judgment  as  a  valid  lien  on  said  real  estate  is  refused, 
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subject  to  the  payment  back  to  said  estate  of  the  sum  so  found 
due  from  said  Philip  H.  Brack,  trustee;  the  prayer  of  the  de- 
fendant, the  Franklin  Insurance  Company,  on  its  first  cause 
of  action  set  forth  in  its  cross-petition,  asserting  said  mortgage 
as  a  valid  lien  on  said  first  parcel  of  real  estate  described  in 
the  petition  is  refused,  subject  to  said  repayment  to  said  estate 
of  said  sum  found  due  from  said  Philip  H.  Brack,  trustee ;  and 
it  is  ordered  that  unless  said  sum,  with  interest,  found  due  as 
aforesaid  from  said  Philip  H.  Brack,  as  trustee,  to  said  estate 
be  paid  back  to  said  estate  within  twenty  days,  that  the  title 
to  all  the  real  estate  described  in  the  petition  be  quieted  in  the 
defendants,  Mary  A.  PfaflF,  Louise  Kipp  and  George  Brack,  sub- 
ject, however,  to  the  lien  for  the  taxes,  and  assessments,  with  the 
interest  thereon,  set  forth  in  the  second  cause  of  action  of  the 
cross-petition  of  the  defendant,  the  Franklin  Insurance  Com- 
pany, on  said  first  parcel  of  real  estate  described  in  the  petition. 

It  is  further  ordered  that  said  defendants,  Mary  A.  Pfaff, 
Louise  Kipp  and  George  Brack,  pay  the  costs  of  this  proceed- 
ing. 

Florizel  Smith,  for  plaintiff. 

Pugh  cfe  Pugh  and  i.  B.  Swift,  for  defendants. 
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TESTS  AS  TO  UCGITIMACY  OP  INTERROGATORIES. 

[Common  Pleas  Court  of  Franklin  County.] 

Emma  Graham  v.  The  Ohio  Telephone  &  Telegraph 

Company. 

Decided,  November  16,  1904. 

Interrogatories — Are  Demurrable,  When— €06^  Provisions  and  Equi- 
table  Practice  Relating  Thereto— The  Rule  as  Applied  to  Defend- 
ant Corporations, 

1.  The  test  as  to  the  right  of  a  plaintiff  to  have  answered  the  inter- 

rogatories attached  to  his  petition,  is  the  pertinency  of  a  given 
interrogatory  to  the  issue  in  hand,  and  the  fact  that  the  infor- 
mation sought  may  be  detrimental  to  the  defendant,  by  exposing 
his  case  or  otherwise,  is  not  a  sufficient  reason  for  sustaining  a 
demurrer  to  such  interrogatory. 

2.  Where  the  defendant  is  a  corporation,  a  court  will  not  be  unmind- 

ful of  the  fact  that  under  modern  methods  there  may  be  great 
confusion  as  to  ownership  as  between  construction,  holding  and 
operating  companies,  and  companies  within  companies;  and  in- 
terrogatories bearing  upon  the  question  of  title  will  be  allowed 
to  stand,  where  to  treat  them  otherwise  would  be  to  work  a  hard- 
ship upon  the  plaintiff,  and  encourage  a  resort  upon  the  part  of 
defendant  corporations  to  technical  pitfalls  and  legal  ambuscades. 

Dillon,  J. 

The  plaintiff  sues  the  defendant  telephone  and  telegraph 
company  for  damages  and  for  injunction,  on  the  charge  of  es- 
tablishing and  maintaining  over  her  real  estate  its  line  of  wires 
and  poles,  and  also  for  cutting  off  and  trimming  her  shade 
trees.  Annexed  to  the  petition  is  a  series  of  eleven  interroga- 
tories, to  which  the  defendant  has  demurred  on  the  ground  that 
they  are  improper  and  not  pertinent  to  the  issues  in  the  case. 

Five  of  these  interrogatories  seek  to  have  the  defendant,  an- 
swer as  to  what  person,  firm  or  corporation  constructed  the 
telegraph  line,  maintained  and  operated  the  same,  and  who 
maintained  and  operated  at  the  time  of  the  filing  of  the  peti- 
tion, who  cut  the  shade  trees  in  front  of  the  plaintiff's  premises 
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and  what  person,  finn  or  corporation  is  now  the  owner  of  the 
telephone  line  mentioned  in  the  petition. 

As  to  these  particular  interrogatories  the  main  contention  of 
the  defendant  in  support  of  this  demurrer  is  that  they  are  what 
are  sometimes  termed  ^'fishing  questions'';  that  they  attempt 
to  go  into  the  defendant's  case,  and  especially  that  a  plaintiff 
can  not  use  discovery  as  a  means  to  ascertain  the  existence  of 
his  own  cause  of  action,  and  especially  as  to  whether  or  not  he 
has  sued  the  proper  defendant. 

The  common  law  right  of  an  action  exclusively  for  discovery 
has  long  since  been  enacted  in  the  code,  as  found  at  Section 
5293,  which  provides  as  follows: 

''When  a  person  claiming  to  have  a  cause  of  action,  or  a 
defense  to  an  action  commenced  against  him,  is  unable  without 
a  discovery  of  fact  from  the  adverse  party,  to  file  his  petition 
or  answer,  such  person  may  bring  his  action  for  discovery, 
setting  forth  in  his  petition  the  necessity  for  such  discovery,  and 
the  grounds  thereof,  and  such  interrogatories  relating  the  sub- 
ject-matter of  the  discovery  as  may  be  necessary  to  procure  the 
discovery  sought,  which,  if  not  demurred  to,  shall  be  fully  and 
directly  answered  under  oath  by  the  defendant;  and  upon  the 
final  disposition  of  the  action,  the  costs  thereof  shall  be  taxed  in 
such  manner  as  the  court  deems  equitable." 

Subsequently  thereto  it  has  been  provided  in  the  code  by 
Section  5099  that  a  party  may  annex  intorrogatories  pertinent 
to  the  issue.  It  has  been  held  in  the  case  of  Chapman  v.  Lee, 
45  O.  S.,  356,  that  so  far  as  the  practice  is  concerned  the  old 
action  of  discovery  is  practically  obsolete  in  this  state  and  is 
no  longer  necessary.  It  will  be  noted,  that  by  the  section  re- 
ferred to  a  person  might  file  a  separate  petition  whose  sole  object 
would  be  to  discover  such  facts  as  would  enable  him  thereafter 
to  file  a  petition ;  or  in  the  case  of  a  defendant  he  might  file  a 
separate  action  to  discover  such  facts  as  would  enable  it  to 
properly  answer.  The  more  convenient  form  of  interrogatories 
therefore  having  been  adopted,  the  pertinency  of  the  interroga- 
tories now  in  question  must  be  determined,  largely  by  the  equit- 
able rules  of  practice  under  the  old  action  of  discovery. 


6i4  FRANKLIN  COUNTY  COMMON  PLEAS. 

Graham  v.  Ohio  Telephone  &  Telegraph  Co.   [Vol.  11,  N.  S. 

There  have  not  been  many  decisions  upon  the  question  as  to 
how  far  the  courts  will  permit  a  plaintiff  to  use  interrogatories. 
In  the  case  of  Templeton  v.  Morgan,  4  W.  L.  M.,  146,  Judge  Okey, 
then  on  the  common  pleas  bench,  in  the  year  1862,  holds  that: 

''The  right  to  exhibit  interrogatories  is  not  confined  to  cases 
where  under  the  practice  in  chancery  a  discovery  could  be  com- 
pelled, but  extends  to  all  cases  where  one  party  would  have  the 
right  to  use  the  depositions  of  the  adverse  party. ' ' 

And  the  same  eminent  authority  in  the  case  of  Devore  v.  Dens- 
more  et  al,  4  W.  L.  M.,  144,  holds  that  interrogatories  should  be 
limited  to  matters  which  grow  out  of  or  are  charged  in  the  peti- 
tion, and  that  matters  not  pertinent  to  the  issues  presented  by 
the  petition  should  be  excluded. 

It  is  manifest  that  all  interrogatories  having  for  their  object 
a  discovery  may  loosely  be  called  ** fishing,"  and,  therefore,  it 
is  no  objection  to  an  interrogatory  that  they  require  from  the 
defendant  information  which  may  be  detrimental  to  the  defend- 
ant. The  real  requirement  is  that  the  interrogatory  itself  be 
pertinent.  In  other  words,  where  the  information  sought  by 
the  interrogatory  will  be  material  or  relevant  to  the  relief  sought 
by  the  petition,  a  demurrer  to  the  same  should  be  overruled. 

Nor  would  a  defendant  be  compelled  to  answer  impertinent, 
oppressive  or  vexatious  questions,  or  for  purposes  which  would 
be  prejudicial  for  the  defendant  irrespective  of  the  suit.  Courts 
will  look  closely  into  all  such  questions  as  to  whether  or  not 
there  is  a  reasonable  prospect  of  the  matters  sought  to  be  dis- 
covered being  of  material  service  to  the  plaintiff  on  the  hearing. 
It  has  been  held  that  the.  best  test  is  that  if  the  defendant  should 
answer  in  the  affirmative  and  the  admission  would  be  of  any  use 
to  the  plaintiff  in  the  cause,  the  interrogatory  is  material ;  other- 
wise not.    6th  Ency.  of  Pleading  and  Practice,  741. 

And  while  it  is  true  that  as  a  general  rule  a  plaintiff  is  en- 
titled only  to  a  discovery  of  what  pertains  or  is  necessary  to  his 
own  case,  the  fact  that  the  answer  to  the  interrogatory  may  at 
the  same  time  expose  to  a  certain  extent  the  defendant's  case, 
is  no  reason  for  departing  from  the  rule  above  announced. 
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Coming  now  to  the  case  at  bar,  I  can  conceive  that  where  an 
individual  is  chained  with  a  tort,  and  an  interrogatory  be  an- 
nexed to  the  petition  requiring  him  to  answer  as  to  who  com- 
mitted the  tort,  it  would  be  perhaps  sufficient,  in  many  in- 
stances at  least,  that  the  defendant  should  simply  deny  that  he 
himself  committed  it,  and  not  be  required  to  inform  the  plaint- 
iff as  to  any  evidence  which  he  might  have  as  to  who  had  ac- 
tually committed  it;  and  this  would  be  the  rule  for  the  reason 
that  it  is  more  within  the  province  of  and  the  ability  of  the 
plaintiff  to  know,  than  the  defendant. 

But  in  the  case  at  bar  we  are  dealing  with  a  corporation,  and 
the  courts  will  not  be  unmindful  of  the  fact  that  with  reference 
to  the  construction  and  maintenance  of  public  corporations,  such 
as  the  one  at  bar,  there  is  often  great  confusion  as  to  title. 
Original  construction  is  sometimes  made  by  a  construction  com- 
pany, the  corporation  will  have  passed  through  several  legal 
ownerships,  tL»n'e  will  be  holding  companies,  there  will  be  com- 
panies within  a  company,  as  it  were,  all  of  which  things  are 
peculiarly  within  the  knowledge  of  the  defendant,  and  it  might 
work  great  hardship  upon  an  individual  plaintiff  having  no  ac- 
cess or  means  of  access  to  the  books  of  a  corporation  to  learn 
the  exact  legal  status  of  the  present  owner  of  the  telegraph  line. 
Whatever  abuse  may  have  grown  up  under  the  common  law 
practice  with  reference  to  pleadings,  it  certainly  now  is  well 
settled  that  under  the  code  the  law  does  not  favor  nor  encourage 
technical  pitfalls  or  legal  ambuscades.  If  the  defendant  sued 
in  this  case  may  not  now,  as  a  matter  of  fact,  be  the  legal  owner 
of  this  telephone  and  telegraph  line,  it  does  not  conduce  to  jus- 
tice for  that  fact  to  be  kept  silent  until  all  the  expense  and  delay 
of  a  trial  has  been  reached,  and  then  for  the  first  time  disclose 
that  defense  and  non-suit  the  plaintiff.  On  the  other  hand,  if 
such  be  the  fact,  it  can  do  the  defendant  no  harm  at  all  to  dis- 
close that  fact  now,  and  since  it  is  a  matter  that  it  would  be 
compelled  to  answer  upon  being  called  as  a  witness  in  the  case, 
no  possible  injustice  can  occur  by  compelling  it  to  answer  now. 
The  demurrer  as  to  the  first,  second,  third,  fourth  and  eleventh 
interrogatories  is,  therefore,  overruled. 
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The  next  series  of  interrogatories  inquire  of  the  defendant 
whether  or  not  the  plaintiff  has  ever  given  it  any  permission  to 
locate  its  line  on  the  real  estate  above  named,  and  if  so,  whether 
or  not  it  is  in  writing.  This  information,  it  seems  to  me,  is 
within  the  plaintiff's  knowledge  as  well  as  the  defednant's,  and, 
moreover,  full  relief  can  easily  be  granted  plaintiff  by  Section 
5292,  and  I  see,  therefore,  no  reason  for  these  interrogatories. 

Another  series  of  interrogatories  attached  to  the  petition  in- 
quires whether  or  not  the  defendant  claims  the  right  to  trim 
the  shade  trees  along  in  front  of  the  plaintiff's  real  estate,  and, 
if  so,  what  is  the  basis  of  its  claim  of  right,  and  whether  or  not 
it  intends  to  continue  said  acts  in  the  future.  For  the  reasons 
stated  in  the  foregoing  opinion  I  do  not  believe  these  questions 
are  pertinent  to  the  issue  in  this  case.  The  demurrers  to  all  the 
other  interrogatories,  except  the  five  mentioned,  will  be  sus- 
tained. 

Leave  will  be  granted  the  defendant  to  answer  the  five  in- 
terrogatories above  named  within  ten  days. 

F.  C.  Rector,  for  plaintiff. 

C.  C.  Williams,  for  defendant 
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TAXATION  or  SHARKS  OP  STOCK  IN  CERTAIN 

CORPORATIONS. 

[Court  of  Common  Pleas  of  Preble  County.] 

A.  F.  Scott,  Treasurer  op  Preble  County,  Ohio,  v.  H.  P. 

Smith  and  Joan  F.  Parmerlee,  Executors  of  the 

Estate  of  L.  F.  Parmerlee,  Deceased. 

Decided,  January,  1905. 

Patent  Rights — Foreign  Corporations  Whose  Capital  Consists  of,  Ex- 
clusively— Shares  of  Stock  in — I^ot  Exempt  from  Taxation — Under 
Federal  Authority  nor  the  Statutes  of  Ohio, 

1.  The  capital  of  a  corporation,  consisting  wholly  of  patent  rights  is- 

sued by  the  government  of  th<e  United  States,  is,  by  federal  au- 
thority, exempt  from  taxation  under  the  taxing  power  of  the 
state;  but  shares  of  the  capital  stock  of  such  corporation  are  not 
exempted  by  such  federal  authority,  and  are  subject  to  the  taxing 
power  of  the  state. 

2.  In  Ohio,  shares  of  stock  held  by  a  resident  of  the  state  of  Ohio  in 

a  foreign  corporation,  dodng  business  wholly  without  the  state, 
whose  capital  is  wholly  patent  rights,  are  not  exempt  from  tax- 
ation either  by  federal  authority  or  under  Sections  148c  and  2746 
of  the  Revised  Statutes  of  Ohio,  and  must  be  returned  for  taxation. 

Fisher,  J. 

This  is  an  action  brong'ht  by  the  treasurer  of  Preble  county 
against  the  defendants,  Smith  and  Parmerlee,  as  executors  of 
the  estate  of  L.  F.  Parmerlee,  deceased,  to  recover  the  sum  of 
$1,184,  being  taxes  and  penalty  charged  upon  the  tax  duplicate 
of  said  county  against  the  estate  of  said  L.  F.  Parmerlee,  de- 
ceased. 

The  controversy  in  this  case,  although  it  does  not  appear 
from  the  petition,  grows  out  of  the  fact  that  during  the  life- 
time of  L.  F.  Parmerlee,  who  was  a  resident  of  Preble  county, 
he  was  the  owner  of  fifty  shares  of  the  par  value  of  $5,000  of 
the  capital  stock  of  the  Indiana  Stacker  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Indiana,  and  doing 
business  wholly  in  the  state  of  Indiana.  The  entire  capital, 
assets  or  property  of  said  corporation  consisted  solely  of  patent 
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rights  granted  by   the  government  of  the  United   States  to 

for  the  protection  in  the  manufacture  of  stackers, 

which  patents  were  transferred  to  the  corporation;  the  corpo- 
ration did  not  manufacture  the  stackers  but  simply  did  a  busi- 
ness of  licensing  other  manufacturing  associations  to  manufac- 
ture the  stackers  upon  a  royalty  paid  to  the  Indiana  Stacker 
CJompany,  which  royalties  were  the  only  income  received  by 
said  stacker  company;  that  the  stacker  company  had  no  other 
capital  or  personal  property  or  real  estate  except  some  few 
office  fixtures;  that  during  the  lifetime  of  said  Parmerlee  he 
failed  to  return  said  stock  for  taxation;  that  after  his  death 
the  auditor  of  Preble  county,  at  the  instance  of  the  tax  inquisi- 
tor, placed  said  stock  upon  the  tax  duplicate  at  the  valuation 
of  $10,000  and  added  thereto  the  fifty  per  cent,  penalty,  the 
tax  upon  which  he  seeks  now  to  recover. 

The  defendants  deny  the  right  of  the  plaintiff  to  recover  on 
the  ground  that  the  stock  is  not  taxable,  averring  that  the  capi- 
tal and  assets  of  said  corporation  consist  solely  in  patents  of 
the  United  States,  which  patents,  being  the  sole  capital  of  said 
company,  are  not  property  subject  to  taxation,  and  not  being 
property  subject  to  taxation,  the  stock  issued  by  said  company 
is  not  property  subject  to  be  listed  for  taxation. 

To  this  answer  the  plaintiff  has  filed  a  demurrer,  and  that 
raises  the  question  whether  stock,  held  by  a  citizen  and  resident 
of  Ohio,  in  a  foreign  corporation,  doing  its  business  without  the 
fitate  of  Ohio,  whose  sole  capital  is  patent  rights  issued  by  the 
government  of  the  United  States,  is  taxable  under  the  laws  of 
the  state  of  Ohio. 

It  is  well  settled  law  that  patent  rights  granted  by  the  United 
States,  as  distinguished  from  tangible  property  produced  by 
the  application  of  the  invention,  are  not  within  the  taxing 
power  of  the  state.  So  the  capital  of  a  corporation,  organized 
for  the  purpose  of  taking  over  the  patent  rights  by  assignment 
from  the  original  patentee,  having  no  other  capital  or  tangible 
property  save  the  patent  rights,  is  not  within  the  taxing  power 
of  the  state  {The  People,  ex  rel  Edison  Electric  Illuminating 
€o.  of  Brooklyn,  v.  The  Board  of  Assessors  of  the  City  of  Brook- 
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lyn,  156  N.  Y.,  417;  Hubbard,  Treasurer,  v.  Brush,  61  0.  S., 
252;  Commonwealth  v.  Electric  Mfg.  Co.,  157  Pa.  State,  265; 
Weber  v.  Virginia,  103  U.  S.,  344;  Commonwealth  v.  Petty,  96 
Ky.,  452). 

It  is  urged  by  connsel  for  the  defendant  with  much  force  and 
confidence  that  for  the  purpose  of  taxation  in  Ohio,  shares  of 
the  stockholders  and  the  capital  or  the  capital  stock  of  a  cor- 
poration constitute  one  and  the  same  property. 

In  support  of  this  claim  they  cite  the  case  of  Jones,  Auditor, 
V.  Davis,  35  0.  S.,  474,  in  which  Boynton,  J.,  on  page  477,  says : 

'*The  fund  subscribed  and  paid  to  carry  out  the  purpose  of 
the  organization  remains  the  capital  stock  of  the  company  as 
fully,  within  the  meaning  of  the  statutes,  after,  it  has  been  con- 
verted into  property  necessary  for  its  business  operations  as 
before.  For  the  purposes  of  taxation  the  capital  stock  is  rep- 
resented by  whatever  it  is  invested  in.'' 

It  is  reasoned,  therefore,  that  inasmuch  as  the  ''capital  stock" 
of  the  Indiana  Stacker  Company,  being  solely  patent  rights, 
can  not  be  taxed  by  the  state  of  Indiana,  and  if  doing  business 
either  as  a  foreign  or  domestic  corporation  in  Ohio,  could  not 
be  taxed  by  the  state  of  Ohio,  then  the  stock  in  the  hands  of 
the  shareholders,  representing  the  capital  stock  of  the  company, 
and  being  the  same  property,  is  not  within  the  taxing  power 
of  the  state  of  Ohio. 

I  can  not  agree  with  counsel  that  his  contention  is  supported 
by  the  language  used  by  Judge  Boynton.  True,  he  sajrs,  **For 
the  purposes  of  taxation  the  capital  stock  is  represented  by 
whatever  invested  in."  This  must  be  read  in  connection  with 
the  entire  opinion.  The  term  ** capital  stock"  as  used,  clearly 
was  intended  to  refer  to  **the  capital"  of  the  corporation  and 
not  to  ** shares  of  stock." 

The  exact  question  has  nowhere,  so  far  as  I  have  been  able 
to  examine,  received  judicial  determination;  and  whether  the 
contention  of  the  defendant  is  true  must  depend  upon  the  ap- 
plication of  the  fundamental  law  and  the  statutes  of  the  state 
relating  to  taxation,  as  construed  by  our  highest  court. 

Section  2  of  Article  XII  of  the  Constitution  of  Ohio  proyides 
that— 
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**Laws  shall  be  passed  taxing  by  a  uniform  rule  all  •  •  * 
stock,  joint  stock  companies,  or  otherwise;  and  also  all  real 
and  personal  property  according  to  its  true  value  in  money." 

And  that— 

**  Personal  property  to  an  amount  not  exceeding  in  value  two 
hundred  dollars  for  each  individual  may,  by  general  laws,  be 
exempt  from  taxation.'' 

Section  2731  of  the  Revised  Statutes  provides  that — 

**A1I  property,  whether  real  or  personal,  in  this  state  and 
whether  belonging  to  individuals  or  corporations,  and  all 
moneys,  credits,  investments  in  bonds,  stocks,  or  otherwise,  of 
persons  residing  in  this  state,  shall  be  subject  to  taxation,  except 
only  such  as  may  be  *' expressly  exempted  therefrom;  and  such 
property,  moneys,  credits  and  investments  shall  be  entered  on 
the  list  of  taxable  property,  as  prescribed  in  this  title." 

Section  2730  provides  that — 

**The  term  'investments  in  stocks'  shall  be  held  to  mean  and 
include  all  moneys  invested  in  the  capital  or  stock  of  any  bank, 
•  •  •  joint  stock  company  or  other  company,  the  capital  or 
stock  of  which  is  or  may  be  divided  into  shares,  which  are 
transferable  by  each  owner  without  the  consent  of  the  other 
partners  or  stockholders,  for  the  taxation  of  which  no  special 
provision  is  made  by  law,  held  by  persons  residing  within  this 
state,  either  for  themselves  or  others;  the  terms  *  personal  prop- 
erty,' shall  be  held  to  mean  and  include,  first,  every  tangible 
thing  being  the  subject  of  ownership ;  second,  the  capital  stock, 
undivided  profits,  and  all  other  means  not  forming  part  of  the 
capital  stock  of  every  company,  whether  incorporated  or  unin- 
corporated, and  every  share,  portion,  or  interest  in  such  stocks, 
profits,  or  means,  by  whatsoever  name  the  same  may  be  desig- 
nated." 

Section  2736  of  the  Revised  Statutes  provides: 

**Each  person  required  to  list  property  shall  annually  •  •  • 
make  out  and  deliver  to  the  assessor  a  statement,  verified  by  his 
oath  *  •  •  of  all  the  personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  companies  •  •  •  in 
his  possession  or  under  his  control  on  a  day  preceding  the 
second  Monday  of  April  of  that  year,  which  he  is  required 
by  law  to  list  for  taxation,  either  as  owner  or  holder  thereof." 
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Section  148c,  prior  to  its  amendment  approved  April  27,  1904, 
97  0.  L.,  495,  provided— 


''No  person  shall  be  required  to  list  for  taxation  any  share 
or  shares  of  the  capital  stock  of  any  corporation,  whether  do- 
mestic or  foreign,,  the  property  of  which  is  taxed  in  the  name 
of  such  company  in  Ohio,  nor  shall  any  person  be  required  to 
list  for  taxation  any  share  or  shares  of  the.  capital  stock  of  any 
corporation,  whether  domestic  or  foreign,  if  satisfactory  proof, 
when  demanded,  is  furnished  to  the  taxation  authorities  by  the 
holder  of  such  share  or  shares,  that  two-thirds  or  more  of  the 
property  of  such  corporation  is  taxed  in  Ohio  and  the  remainder 
is  taxed  in  some  other  state  or  states  of  the  United  States." 

Section  2746  of  the  Revised  Statutes  provides — 

**  Personal  property  of  every  description,  moneys,  and  cred- 
its, investments  in  bonds,  stocks,  joint  stock  companies,  or  other- 
wise, shall  be  listed  in  the  name  of  the  person  who  was  the 
owner  thereof  on  the  day  preceding  the  second  Monday  of  April 
in  each  year,  but  no  person  shall  be  required  to  list  for  taxa- 
tion any  share  or  shares  of  the  capital  stock  of  which  is  taxed 
in  the  name  of  such  company." 

Section  2744  of  the  Revised  Statutes  provides — 

"That  the  president,  secretary  and  principal  accounting  oflS- 
cer  •  *  *  of  every  joint  stock  company  excepting  banking  or 
other  corporations  whose  taxation  is  specifically  provided  for, 
for  whatever  purpose  they  may  have  been  created,  whether  in- 
corporated by  any  law  of  this  state  or  not,  shall  list  for  taxa- 
tion, verified  by  the  oath  of  the  person  listing,  all  the  personal 
property  which  shall  be  held  to  include  all  such  real  estate  as 
is  necessary  to  the  daily  operation  of  the  company,  moneys  and 
credits  of  such  company  or  corporation  within  the  state  at  the 
actual  value  in  money." 

Under  the  Constitution  and  these  sections  of  the  statutes,  it 
is  plain  that  shares  of  stock  in  a  joint  stock  company  are  sub- 
ject to  taxation;  and  a  citizen  of  the  state,  holding  shares  of 
stock  in  a  joint  stock  company,  is  required  to  list  the  same 
unless  he  is  excused  therefrom  by  an  exemption  of  such  prop- 
erty clearly  provided  by  law.  And  it  is  further  plain  that 
corporations  or  joint  stock  companies,  doing  business  in  the 
state,  must  list  all  their  property  for  taxation. 
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The  court,  Boynton,  J.,  in  construing  Sections  2744  and  2746, 
in  Jones,  Auditor,  v.  Davis,  above  cited,  says: 

*'The  personal  property  which  a  corporation,  organized  and 
doing  business  under  the  laws  of  this  state,  was  required  to  list 
for  taxation  by  Section  11  of  the  act  of  May  11,  1878  (now 
Section  2744  of  the  Revised  Statutes),  embraced  the  capital 
stock  of  the  corporation,  and  such  being  the  case,  an  owner  of 
shares  of  the  capital  stock  of  such  company,  being  specifically 
exempted  from  listing  for  taxation  by  Section  13  of  the  Act  of 
May  11,  1878  (now  Section  2746  of  the  Revised  Statutes),  any 
share  or  shares  of  the  capital  stock  of  any  company,  the  capital 
stock  of  which  is  taxed  in  the  name  of  the  company,  was  not 
required  to  list  his  shares  for  taxation." 

The  court  in  this  case  simply  defines  what  constitutes  and 
makes  up  the  capital  stock  of  the  corporations  for  the  purpose 
of  taxation. 

**The  capital  stock  is  represented  by  whatever  it  is  invested 
in." 

Holding,  then,  thait  the  ** capital  stock"  of  the  corporation 
was  the  property  in  which  the  capital  was  invested  for  busi- 
ness and  that  a  return  of  such  property,  under  Section  2744, 
for  taxation  was  a  listing  for  taxation  of  its  *' capital  stock," 
then,  by  Section  2746,  a  holder  of  shares  of  stock  in  such  cor- 
poration was  not  required  to  list  such  shares  for  taxation,  being 
exempted  by  law. 

I  am  not  advised  whether  or  not  the  laws  relating  to  taxation 
of  stocks  prior  to  the  act  of  April  5,  1859,  Vol.  56  O.  L.,  175, 
contained  this  exemption ;  and  it  may  be  reasoned  that  the  Leg- 
islature looked  upon  shares  of  stock  in  the  hands  of  stockholders 
and  the  ** capital  stock"  of  the  corporation  as  one  and  the  same 
property,  and  that  to  tax  the  shares  of  stock  and  also  to  tax 
the  ''capital  stock"  of  the  corporation  would  be  double  taxa- 
tion; and  to  avoid  the  holdings  of  the  courts  that  shares  held 
by  stockholders  are  distinct  property  from  the  "capital  stock" 
of  the  corporation,  it  provided  this  exemption. 

This  exemption  from  taxation,  however,  of  investment  in 
stocks,  provided  by  these  statutes,  applies  only  to  shares  of  stock 
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in  those  corporations  which  are  required  to  return  their  capital 
and  property  for  taxation  in  Ohio.  This  exemption  can  not  be 
enlarged.  It  must  be  construed  in  accordance  with  its  exact 
terms,  as  it  is  a  well  settled  rule  that  an  exemption  from  taxa- 
tion must  be  expressed  in  clear  and  unmistakable  terms  and 
can  not  be  shown  by  doubtful  or  ambiguous  language  {Provi- 
dence Bank  v.  Billings,  4  Peters,  514 ;  OUfillan  v.  Canal  Co,y  109 
U.  S.,  401;  Lee,  Treasurer,  v.  Sturges,  46  0.  S.,  153-159). 

Our  Supreme  Court  has  held  that  the  exemption  does  not 
apply  to  shares  of  stock  owned  by  a  citizen  of  Ohio  in  a  cor- 
poration which  is  not  required  to  return  its  capital  for  taxa* 
tion  by  reason  of  its  non-residence  and  that  the  owner  of  such 
shares  of  stock  is  required  to  list  the  same  for  taxation,  regard- 
less of  the  fact  that  such  corporation  may  be  required  in  the 
state  in  which  it  does  business  to  return  its  capital  and  prop* 
erty  for  taxation  (Worihington  v.  Sebastian,  25  0.  S.,  1;  Brad- 
ley  v.  Bander,  36  0.  S.,  28),  the  syllabus  of  which  case  is  as 
follows : 

"By  the  provisions  of  the  act  of  May  11,  1878,  an  owner, 
residing  in  Ohio,  of  shares  of  stock  in  a  foreign  corporation, 
is  required  to  list  the  same  for  taxation  notwithstanding  the 
capital  of  the  corporation  is  taxed  in  the  state  where  the  cor- 
poration is  located." 

This  being  the  law  in  Ohio,  it  must  be  plain  that  this  stock, 
held  by  Mr.  Parmerlee  in  the  Indiana  Stacker  Company,  was 
subject  to  taxation  and  he  was  bound  to  list  the  same,  unless  he 
was  excused  because  the  capital  of  the  stacker  company,  being 
solely  patents  and  not  within  the  taxing  power  either  of  the 
state  of  Indiana,  where  located,  or  the  state  of  Ohio,  if  located 
in  such  state,  was  exempt  from  taxation  by  operation  of  law, 
and  the  capital  being  exempt  from  taxation,  the  exemption  ap- 
plied to  and  included  the  shares  of  stock,  and  they  could  not  be 
taxed  under  the  laws  of  Ohio. 

It  is  argued  that  any  other  holding  would  defeat  the  rule 
denying  the  right  of  the  state  to  tax  patent  rights,  agencies 
granted  by  the  federal  government  for  federal  purposes,  and 
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thus  obstruct  and  even  destroy  the  very  agency  which  the  gov- 
ernment seeks  to  protect. 

The  soundness  of  this  reasoning  depends  upon  the  fact 
whether,  in  law,  shares  of  the  stockholders  and  the  capital  of 
the  company  constitute  the  same  or  different  species  of  prop- 
erty; that  is,  the  shares  are  identical  and  stand  in  the  place 
and  stead  of  the  patents,  which  are  the  capital  of  the  corpora- 
tion, and  the  exemption,  accorded  by  federal  authority  to  own- 
ers of  patents,  exempting  their  patents  from  taxation  for  fed- 
eral purposes,  must  be  accorded  to  the  owner  of  shares  of  stock 
which  represent  and  stand  in  place  of  the  patents. 

I  think  it  is  the  settled  law  in  Ohio,  both  by  statute  and  by 
judicial  decision,  that  shares  of  stock  constitute  property  dis- 
tinct from  the  capital  or  property  of  the  company  (Section  3255 
Revised  Statutes  of  Ohio;  Lee,  Treasurer,  v.  Sturges,  46  O.  S., 
153 ;  Bradley  v.  Bander,  36  0.  S.,  28 ;  Jones  v.  Davis,  35  O.  S., 
476). 

This  holding  of  our  court  is  supported  by  federal  authority 
in  the  case  of  Sturges  v.  Carter,  114  U.  S.,  511 ;  Warrington  v. 
Tennessee,  95  U.  S.,  679 ;  Dewing  v.  Perdicaries,  96  U.  S.,  193. 

Boynton,  J.,  in  the  case  of  Jones  v.  Davis,  above  cited,  on 
page  476,  says: 

**The  capital  stock  of  a  corporation  consists  of  the  money 
and  property  subscribed  and  paid  in  for  the  purpose  of  carry- 
ing on  its  business  operations.  It  constitutes  a  corporate  fund, 
belonging  to  the  corporate  body.  The  ownership  of  a  share 
of  stock  involves  the  right  to  participate  in  the  dividends  de- 
clared from  the  profits  of  the  business,  and  upon  the  dissolu- 
tion of  the  corporation  to  a  proportionate  share  of  the  fund 
remaining  after  payment  of  the  corporate  debts.  This  interest 
or  right,  however,  does  not  enable  the  shareholder  to  withdraw 
any  portion  of  the  capital  stock  of  the  corporation  from  its 
control  nor  to  exercise  any  authority  over  it  further  than  to 
participate  to  the  extent  of  his  stock  in  the  election  of  a  board 
of  managers,  charged  with  the  conduct  of  the  business  for  which 
the  corporation  was  created. 

**The  fund  subscribed  and  paid  in  to  carry  out  the  purposes 
of  the  organization  remains  the  capital  stock  of  the  company 
as  fully,  within  the  meaning  of  the  statute,  after  it  has  been 
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converted  into  property  necessary  for  its  business  operations, 
and  for  which  it  is  subscribed,  as  before.  For  the  purposes 
of  taxation  the  oapital  stock  is  represented  by  whatever  it  is 
invested  in." 

In  Bradley  v.  Bauder,  above  cited,  Boynton,  J.,  on  page  35, 
says : 

**The  ownership  of  a  share  of  stock,  so  far  as  the  property 
of  the  corporation  is  concerned,  is  but  the  ownership  of  t^ie 
right  to  participate,  from  time  to  time,  in  the  net  profits  of 
the  business,  and,  upon  the  dissolution  of  the  corporation,  to  a 
proportion  of  the  assets,  after  the  payment  of  the  corporate 
debts.  It  is  personal  property,  which,  upon  the  death  of  the 
owner,  goes  to  its  administrator,  although  the  entire  capital  of 
the  corporation  may  consist  of  real  estate.  The  owner  may  sell 
or  dispose  of  his  stock  at  pleasure,  and,  in  so  doing,  works*  no 
change  or  modification  in  the  title  to  the  corporate  property. 
From  this  it  would  seem  to  result  necessarily,  that  its  situs, 
for  purposes  of  taxation,  when  not  otherwise  provided  by  stat- 
ute, is  that  of  the  domicile  of  the  owner.'* 

On  page  36  of  the  same  authority,  the  court  says: 

**The  constitutional  power  to  tax  shares  of  stock,  owned  by 
our  citizens  in  corporations  located  without  the  state,  does  not 
depend  on  whether  the  capital  of  the  corporation  is  or  is  not 
.  taxed  in  the  state  where  the  corporation  is  created.  The  power 
is  the  same,  whether  the  capital  of  the  corporation  is  there 
taxed  or  not ;  otherwise,  the  power  of  taxation  conferred  by  the 
Constitution  would  be  made  to  depend  upon  the  operation  of 
laws  of  a  foreign  jurisdiction — a  proposition  so  obviously  ill- 
founded  that  the  moment  it  is  stated  its  falsity  becomes  ap- 
parent." 

So  It  is  held  that  shares  of  stock,  held  by  a  resident  citizen 
of  Ohio  in  a  corporation  which  is  not  required  to  return  its 
capital  stock  for  taxation  in  Ohio — in  other  words,  a  foreign 
corporation— must  be  returned  for  taxation,  and  that  such  a 
construction  given  to  the  law  is  not  in  conflict  with  the  Con- 
stitution of  the  United  States  or  the  Constitution  of  the  state. 

Shares  of  stock  and  the  oapital  of  a  corporation  generally  rep- 
resent entirely  different  values.  The  capital  stock  may  be  of 
much  greater  value  in  money  than  the  shares  of  stock,  whose 
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value  is  largely  determined  from  their  dividend-earning  power; 
80,  too,  the  valne  of  the  shares  of  stock  in  money^  by  reason  of 
their  dividend-earning  capacity,  may  be  very  great,  while  the 
capital  or  capital  stock  of  the  company  may  be  very  small  in 
money  value. 

If  the  Indiana  Stacker  Company  was  a  domestic  corporation, 
doing  business  in  Ohio,  having  as  its  sole  capital  patent  rights, 
probably,  but  it  is  not  without  question,  the  shares  of  stock  of 
the  company,  owned  by  our  citizens,  would  be  exempt  from 
taxation;  not  because  the  shares  of  stock  represent  any  title  of 
the  individual  holder  in  the  patents  or  any  transferable  interest 
in  the  patents,  but  because  of  the  exemption  provided  by  See- 
tion  2746  and  other  sections  of  the  Revised  Statutes  of  Ohio. 

The  Indiana  Stacker  Company,  however,  is  not  a  corporation 
doing  business  in  Ohio,  whose  capital  stock,  if  any,  would  be 
subject  to  taxation  under  the  laws  of  Ohio,  and  therefore  the 
stock  held  by  Mr.  Parmerlee,  being  a  distinct  species  of  prop- 
erty from  the  capital  or  the  patents  of  the  company,  was  sub- 
ject to  taxation  and  should  have  been  returned  by  him  for  that 
purpose. 

I  am  therefore  constrained  to  sustain  the  demurrer  to  the 
answer  so  far  as  this  defense  is  concerned. 

Oscar  Sheppard  and  Prosecuting  Attorney  CahUl,  for  the 
plaintiff. 

CrUmore  &  CHimore,  for  defendants. 
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RKPAIIL  OF  BRIDCBS. 

[Common   Pleas  Court  of  Franklin  County.] 

State  op  Ohio,  ex  rel  Sherman,  v.  William  S.  Carlisle  et  al. 
Commissioners  op  Franklin  County,  Ohio. 

Decided,  November  15,  X904. 

County  Commissioners — Power  of,  to  Repair  Bridge — Situated  Within 
Municipal  lAmits — But  not  on  Ground  Belonging  to  the  City — 
Suit  to  Enjoin  by  a  Tax-payer — Section  860,  Revised  Statutes, 
Construed. 

A  municipality  has  no  control  whatever  over  a  bridge  which  is  located 
on  land  belonging  to  the  state  and  was  built  with  county  funds, 
notwithstanding  said  bridge  is  located  within  the  municipal  lim- 
its; and  where  the  state  is  making  no  claim  to  the  structure,  or 
objection  on  account  of  its  location,  injunction  will  not  lie  upon 
the  petition  of  a  tax-payer  to  its  repair  by  the  county,  but,  on  the 
contrary,  there  is  full  authority  conferred  upon  the  county  com- 
missioners by  Section  860  to  repair  said  bridge. 

Evans,  J. 

The  case  is  submitted  on  the  pleadings,  agreed  statement  of 
facts,  and  arguments  of  counsel. 

The  petition  seeks  to  enjoin  the  county  commissioners  from 
receiving  bids  for  and  entering  into  a  contract  for  repairing  the 
bridge  across  the  Scioto  river  at  State  street,  this  city. 

It  seems  that  said  bridge  was  constructed  by  the  county  in 
the  year  1883.  It  was  entirely  paid  for  out  of  the  county  funds, 
and  has  ever  since  been  kept  in  repairs  by  the  county.  The 
bridge  is  within  the  corporate  limits,  but  no  part  of  it  is  located 
on  city  property.  The  entire  bridge,  substructure  and  super- 
structure rests  upon  property  owned  by  the  state  of  Ohio.  The 
city  has  never  at  any  time  co-operated  with  the  county  concern- 
ing said  bridge,  and  has  never  demanded  or  received  any  of  the 
bridge  taxes  levied  and  collected  for  its  maintenance. 

The  state,  so  far  as  appears,  is  making  no  claim  for  said 
bridge,  and  is  asserting  no  claims  or  objections  on  account  of 
said  structure  being  located  on  state  property. 
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Under  this  state  of  facts,  I  am  of  the  opinion  that  the  city 
has  neither  ownership,  control  or  any  jurisdiction  whatever  over 
said  bridge;  nor,  in  the  absence  of  any  act  on  the  part  of  the 
city,  such  as  demanding  a  portion  of  this  bridge  fund,  could 
the  court  enforce  any  such  jurisdiction.  It  neither  owns  the 
bridge  nor  the  land  on  which  it  is  supported.  It  never  contrib- 
uted any  part  of  the  funds  for  either  its  erection  or  mainte- 
nance. It  has  no  funds  levied  for  this  bridge,  and  never  took 
steps  to  procure  such. 

If  then  the  court  should  decree  that  the  county  can  not  ex- 
pend money  for  the  repair  of  this  bridge — a  property  that  the 
county  absolutely  owns — ^there  would  remain  no  corporate  body 
which  could  either  assert  or  be  compelled  to  assert  jurisdiction 
thereon,  and  the  bridge  would  be  in  the  condition  of  a  derelict 
ax  sea. 

Section  860,  Revised  Statutes,  provides,  among  other  things, 
that  '*when  they  (cities)  do  not  demand  and  receive  said  por- 
tion of  bridge  tax  the  commissioners  shall  construct  and  keep 
in  repair  all  bridges  in  such  cities  and  villages."  This  section 
of  the  statute  confers  full  authority  on  the  county  to  keep  this 
bridge  in  repair,  notwithstanding  it  may  not  be  on  a  state  or 
county  road,  free  turnpike,  improved  road,  abandoned  turnpike 
or  plank  road,  and  will  continue  to  retain  such  jurisdiction  so 
long  as  the  city  does  not  demand  and  receive  said  portion  of 
the  bridge  tax. 

The  injunction  is  therefore  refused,  and  this  petition  is  dis- 
missed at  plaintiff's  costs.  Exceptions  noted;  notice  of  appeal; 
bond  $100. 

W.  J.  Ford,  for  plaintiff. 

A.  T.  Seymour,  for  defendant. 
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JUDGMENT  UNDER.  FIRE  INSURANCE  POLICIES. 

[Common  Pleas  Court  of  Lawrence  County.] 

Aetna  Insurance  Company  v.  Margaret  Sample,  Edgab  T. 

Belcher,  as  Clerk  op  the  Court  op  Common  Pleas  op 

Lawrence  County,  Ohio,  and  J.  M.  Payne,  as 

Sheripp  op  Lawrence  County,  Ohio. 

Decided,   February,    1905. 

Fire  Insurance — Judgment  Under  One  or  More  Policies — Amount  for 
tohich  Recovery  may  be  Had — Satiafaction,  Where  there  are  One 
or  More  Judgments. 

L  The  owner  of  a  stock  of  goods  who  has  them  insured  in  two  dif- 
ferent companies  is  entitled,  in  case  the  goods  are  burned,  to  re- 
cover a  judgment  for  the  full  amount  of  goods  destroyed,  which 
judgment  must  not  exceed  the  amount  of  the  policy  issued  by 
each  or  both  of  said  companies;  and  the  fact  that  he  has  recov- 
ered judgment  against  one  of  the  companies,  is  no  defense  in  a 
suit  by  the  insured  against  the  other  company. 

2.  When  one  of  said  judgments  and  the  costs  of  both  suits  have  been 
fully  paid,  it  operates  as  a  satisfaction  to  the  extent  of  the  amount 
paid  on  the  judgment  as  to  both  judgments. 

Blair,  J. 

This  cause  has  been  submitted  to  the  court  upon  a  general 
demurrer  to  the  petition  of  plaintiff. 

The  petition  in  substance  alleges  that  the  plaintiff  is  a  cor- 
poration duly  organized  under  the  laws  of  the  state  of  Con- 
necticut, and  was  empowered  to,  and  was  transacting  a  general 
fire  insurance  business  in  the  state  of  Ohio  and  in  Lawrence 
county ;  that  the  defendant,  Edgar  T.  Belcher,  is  the  duly  elected, 
qualified  and  acting  clerk  of  said  county,  and  that  the  defend- 
ant, J.  M.  Payne,  is  the  duly  elected,  qualified  and  acting  sheriff 
of  Lawrence  county;  that  about  the  18th  day  of  July,  1899,  the 
defendant,  Margaret  Sample,  procured  from  the  Washington 
Insurance  Company  of  Cincinnati  a  policy  of  insurance  in  the 
sum  of  one  thousand  dollars  on  a  stock  of  merchandise;  that 
said  policy  contained  among  others   the  following  provision: 
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**This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property,  or  for 
loss  by,  and  expenses  of  removal  from  premises  endangered  by 
fire,  than  the  amount  hereby  insured  shall  bear  to  the  whole 
insurance,  whether  valid  or  not,  or  by  solvent  or  insolvent  in- 
surers, covering  such  property  an*d  the  extent  of  the  applica* 
tion  of  the  insurance  under  this  policy,  or  of  the  contribution 
to  be  made  by  this  company  in  case  of  loss,  may  be  provided 
for  by  agreement  or  condition  written  hereon  or  attached  or 
appended  hereto." 

Also  the  following  provision: 

*'This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements  or  conditions  as  may  be  endorsed  hereon  or  added 
hereto,  and  no  oflScer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy  except  such  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  endorsed  hereon  or  added  hereto 
and  as  to  such  provisions  and  conditions  no  officer,  agent  or 
representative  shall  have  such  power  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  thereto,  nor  shall 
any  privilege  or  permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.'' 

That  afterwards  in  January,  1900,  said  Margaret  Sample 
procured  from  plaintiff  a  policy  of  insurance  on  the  same 
property  insured  by  the  Washington  Insurance  Company  as 
aforesaid,  and  that  said  policy  contained,  among  other  things, 
the  same  provisions  that  were  contained  in  the  policy  issued 
by  the  Washington  Insurance  Company;  that  afterwards  and 
during  the  time  the  said  policies  were  in  force  said  property 
was  destroyed  by  fire  and  that  said  Margaret  Sample  brought 
suit  against  each  of  said  companies  on  their  respective  policies 
asking  for  a  judgment  against  each  of  them  in  the  sum  of 
one  thousand  dollars,  and  that  thereafter,  and  while  said  suits 
were  pending,  the  attorneys  for  the  insurance  companies  and 
the  said  Margaret  Sample  entered  into  the  following  agree- 
ment: 

"It  is  agreed  that  the  findings  of  the  jury,  the  judgment  of 
the  court  and  all  other  orders  of  said  court,  each  and  several, 
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or  all,  in  whichever  of  said  eases  to  be  hereafter  submitted  to 
said  court  or  jury,  or  both,  shall  be  made  in  the  other  ease 
Also,  it  being  the  understanding  and  agreement  that  the  case 
not  actually  tried  shall  abide  and  follow  the  result  of  the 
case  actually  tried,  or  disposed  of  by  either  the  court  or  jury 
or  both, 

*'That  the  evidence  in  the  case  tried  shall  be  the  evidence 
in  the  other  case  not  tried,  and  that  the  record  in  the  case 
tried  shall  be  the  record  in  the  case  not  actually  tried.  That 
either  party  shall  have  right  to  except  as  to  all  matter  the  sub- 
ject of  exceptions,  to  file  motion  for  new  trial,  and  to  prose- 
ante  error,  the  record  of  the  case  tried  to  be  the  basis  of  said 
proceeding. 

**The  object  of  this  agreement  is  to  dispose  of  both  the 
above  cases  in  one  trial  either  to  the  court  or  jury,  or  to  both, 
but  not  to  bind  either  of  the  defendants  by  compromise  with 
the  other  defendant. 

*'The  case  to  be  tried  is  that  of  Margaret  Sample  against 
the  Washington  Insurance  Company. 

*'This  agreement  to  be  matter  of  record  in  this  case. 

"(Signed)  W.  D.  Corn,  attorney  for  the  Washington  Insur- 
Ance  Company. 

*' (Signed)  C.  E.  Belcher,  attorney  for  the  Aetna  Insurance 
Company. 

**  (Signed)  A.  R.  Johnson,  attorney  for  Margaret  Sample." 

That  in  accordance  with  said  agreement  and  arrangement 
the  cause  against  the  Washington  Insurance  Company  was 
tried  in  the  court  of  common  pleas  to  a  jury,  and  the  jury 
after  hearing  the  evidence  returned  a  verdict  in  favor  of  Mar- 
garet Sample,  the  plaintiff,  in  the  sum  of  five  hundred  and 
sixteen  dollars,  and  said  jury  upon  an  interrogatory  submit- 
ted to  it  specially  found  that  the  total  value  of  the  property 
destroyed  by  fire  and  covered  by  these  insurance  policies  was 
five  hundred  and  sixteen  dollars,  and  no  more.  Thereafter,  the 
court,  against  the  objection  of  both  of  the  insurance  companies, 
rendered  judgment  upon  said  verdict  against  each  of  said  com- 
panies in  the  sum  of  five  hundred  and  sixteen  dollars,  with  in- 
terest thereon  from  the  date  of  said  fire. 

Said  petition  further  alleges  that  the  companies  in  accord- 
ance with  the  provisions  of  said  policies  as  to  contribution,  by 
which  provisions  each  of  said  companies  was  to  contribute  one- 
half  of  the  said  loss,  paid  to  said  Margaret  Sample  the  sum 
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of  five  hundred  and  sixteen  dollars,  being  the  value  of  all  of 
said  property  covered  by  said  two  policies  of  insurance,  with 
the  legal  interest  thereon  from  the  date  of  said  fire,  and  all 
costs  made  in  each  of  said  causes,  and  thereby  fully  satisfied 
said  judgment  rendered  against  said  "Washington  Insurance 
Company,  and  against  this  plaintiff,  and  all  claims  under 
either  of  their  said  policies. 

Plaintiff  says  that  notwithstanding  said  payment,  said  Mar- 
garet Sample  is  threatening  to,  and  unless  restrained  by  the 
court  will  proceed  to  collect  from  plaintiff  said  sum  of  five 
hundred  and  sixteen  dollars  with  interest  thereon  from  the 
date  of  said  fire. 

Wherefore,  plaintiff  prays  for  a  temporary  restraining  or- 
der restraining  said  Margaret  Sample  from  collecting  the  same, 
and  upon  final  hearing  said  restraining  ord^r  be  made  per* 
manent,  and  for  such  other  and  final  relief  as  plaintiff  is  en- 
titled to. 

The  defendant  demurred  to  this  petition,  and  for  grounds  of 
the  demurrer  says,  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  defendants,  or  either  of 
them. 

Counsel  in  their  briefs  have  discussed  with  much  learning 
and  ability  the  import  and  effect  of  the  purported  agreement 
set  out  in  the  petition,  but,  as  the  court  views  it,  the  matters 
discussed  in  the  briefs  of  counsel  are  not  decisive  of  the  points 
raised  by  this  demurrer. 

As  it  appears  to  the  mind  of  the  court,  this  agreement  need 
not  be  seriously  considered  in  disposing  of  the  proposition 
now  before  the  court.  The  only  thing  that  the  agreement  did 
was  to  fix  the  verdict  and  judgment  in  the  case  that  was  un- 
tried to  be  the  same  as  that  of  the  case  that  was  tried. 

The  defendant,  Margaret  Sample,  woirid  have  been  entitled, 
without  any  agreement,  to  have  prosecuted  her  action  against 
each  of  these  companies  to  a  final  judgment  in  the  case,  and 
the  fact  that  she  had  prosecuted  her  action  against  one  of  the 
companies  to  final  judgment  would  have  been  no  bar  to  her 
suit  against  the  other  company.  In  other  words,  she  could, 
if  she  saw  fit  and  the  proof  warranted  it,  have  reduced  her 
claim  against  each  company  to  judgment. 
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We  think  this  position  is  supported  by  the  canse  of  Yoko  v. 
McOovern,  42  0.  S.,  page  11;  also  Stone  v.  Whittaker,  61  0. 
S.,  pages  194-200. 

But  it  does  not  necessarily  follow  that  because  she  would 
be  entitled  to  have  prosecuted  her  action  in  each  or  both 
cases,  if  she  saw  fit,  to  judgment,  and  to  have  had  her  judg- 
ment entered  up  in  each  case  for  the  full  amount  of  her  loss, 
that  she  would  have  been  entitled  to  have  realized  upon  both 
judgments  in  full;  in  fact,  we  think  that  if  the  judgments 
had  been  the  same  in  each  case,  and  she  had  received  payment 
of  one  judgment  and  the  costs  in  both  cases,  that  the  other 
company  could  have  then  in  a  court  of  equity  obtained  a  decree 
errdering  the  other  judgment  satisfied. 

So  that,  as  the  court  views  it,  the  contract  set  out  in  the 
petition,  and  which  counsel  have  seen  fit  to  discuss  with  so 
much  zeal  and  learning,  does  not  change  or  alter  the  condition 
of  these  parties  with  regard  to  this  suit  from  that  which  it 
might  have  been  had  not  the  contract  been  entered  into. 

The  defendant,  Margaret  Sample,  in  this  case  has  sustained 
but  one  loss  which  the  jury,  upon  a  special  interrogatory  in  a 
proper  case,  has  found  and  determined  to  be  five  hundred  and 
sixteen  dollars. 

This  petition  shows  affirmatively  upon  its  face  that  this 
sum,  together  with  the  interest  thereon,  and  with  all  costs  in 
both  suits,  have  been  paid  to  the  defendant,  and  while  the 
prayer  of  the  petition  does  not  ask  that  the  judgment  against 
plaintiff  ;be  satisfied,  yet  we  think  the  concluding  clause  war- 
rants the  granting  of  that  relief,  if  the  facts  alleged  in-  the 
petition  are  sufficient  to  grant  such  relief. 

Freeman  on  Judgments,  paragraph  467,  lays  down  the  fol- 
lowing proposition: 

**  Sometimes,  as  where  a  tort  is  committed,  several  separate 
judgments  may  be  rendered  against  two  or  more  persons  in 
actions  by  the  injured  party  to  recover  the  damages  suffered 
by  him.  The  judgments  may  be  for  different  amounts,  but 
because  they  are  founded  upon  the  same  cause  of  action,  the 
satisfaction  of  one,  whether  complete  or  partial,  operates  to 
the  same  extent  as  a  satisfaction  of  the  other.  But  whenever 
a  plaintiff  has  two  or  more  judgments  founded  upon  the  same 
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cause  of  action,  it  is  said  that  he  may  elect  which  judgment  he 
will  enforce,  and  therefore  of  which  he  will  receive  satisfaction. 
The  sam-e  rule  applies  to  judgments  in  actions  ex  contractu.  If 
an  obligation  is  such  as  to  warrant  separate  judgments  against 
several  persons  thereon  for  the  same  breach  of  contract,  and 
plaintiff  accepts  satisfaction  of  either,  he  satisfies  all." 

This  doctrine  is  fully  sustained  in  the  case  of  Ellis  v.  Bitzer, 
2  0.,  page  89 ;  Cox  v.  Smith  and  Ford,  10  Ore.,  page  418 ;  also 
1st  Strob,  page  414;  Bowser's  Ap.,  101  Pa.  St.,  page  466. 

It  may  be  claimed  that  these  two  policies  are  separate  con- 
tracts and  made  at  different  times,  and  that  there  is  no  con- 
tractual relation  between  the  two  insurance  copmanies,  but  we 
do  not  think  that  this  claim  is  tenable  for  the  reason  that  each 
of  these  policies  contain  the  following  clause: 

**This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property  en- 
dangered by  the  fire,  than  the  amount  hereby  insured  shall 
bear  to  the  whole  insurance  covering  such  property." 

This  was  a  direct  arrangement  and  agreement  that  each  of 
these  companies  should  contribute  their  proportional  amount  of 
the  loss,  and  should  it  have  turned  out  that  one  of  the  com- 
panies had  proved  insolvent,  the  other  company  undoubtedly 
would  have  been  liable  for  the  whole  loss;  but  it  certainly 
would  be  against  public  policy  to  permit  persons  to  insure 
merchandise  in  two  companies,  and  collect  from  each  company 
the  entire  value  of  the  property  destroyed. 

This  would  be  a  premium  on  incendiarism.  The  rule  as  laid 
down  in  Freeman  on  Judgments,  supra,  certainly  applies  with 
all  its  force  and  effect  to  this  case,  and  while  it  may  be  urged 
that  this  is  not  a  tort,  but  a  matter  of  contract,  it  will  be  no- 
ticed that  Freeman  on  Judgments  states  that  the  rule  applies 
in  judgments  ex  contractu,  and  we  think  an  investigation  of 
the  authorities  makes  a  difference  in  the  application  of  the  rule 
to  this  extent  only ;  that  is,  where  a  person  has  a  claim  against 
two  persons  arising  in  tort,  that  the  settlement  with  one  is  a 
settJement  with  all,  as  is  laid  down  in  the  case  of  Ellis  v.  Bit' 
zer,  supra.  While  on  the  other  hand,  if  his  claim  or  judgment 
is  against  two  persons  arising  on  contract,  and  he  collects  a 
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judgment  against  one,  that  is  only  good  against  the  other  for 
the  amount  actually  collected,  and  if  the  judgments  are  dif- 
ferent— ^that  is,  one  for  a  greater  sum  than  the  other — and  he 
collects  from  the  party  against  whom  he  has  the  lesser  amount, 
that  this  will  not  release  the  defendant  against  whom  he  has 
the  greater  amount,  except  as  to  the  amount  actually  col- 
lected; and  if  this  contract  was  intended  to  have  any  other 
bearing  or  import  than  that  which  has  been  given  to  it  here- 
tofore by  the  consideration  of  this  case,  it  would  be  against 
public  policy  because  it  has  been  expressly  held  in  the  46  Fed. 
Rep.,  page  839,  that  an  agreement  with  two  joint  tort  feasors 
to  accept  a  certain  sum  as  costs,  attorney  fees,  etc.,  and  not 
as  damages,  will  nevertheless  release  the  third  joint  tort  feasor, 
and  that  the  court  will  not  permit  a  settlement  with  one  joint 
tort  feasor  by  an  agreement  that  it  shall  not  release  the  other 
party  not  settled  with,  to  be  carried  into  effect,  but  will  con- 
strue it  to  be  a  settlement  with  all,  notwithstanding  the  fact  it 
may  be  said  to  be  in  payment  of  costs  and  attorney  fees  and 
expenses. 

In  the  case  of  Baker  v.  Johnson,  38  Hun.  (N.  Y.),  page  623, 
Ramsey,  Judge,  says: 

"Two  separate  judgments  were  returned  against  individual 
partners  on  a  libel  suit,  and  the  court  holds  that  a  satisfaction 
of  one  is  a  satisfaction  of  both,  except  as  to  costs.  The  reason 
is  that  however  numerous  may  be  the  doers  of  the  tortious  acts 
the  tort  itself,  as  well  as  the  damage  caused  by  it,  is  but  one 
single  thing  for  which  one  single  payment  by  whomsoever  of 
the  trespassers  made,  is  a  perfect  satisfaction.  And  this  is  so 
although  the  party  giving  the  release  stipulates  that  it  should 
not  discharge  the  others." 

This  is  in  keeping  with  the  case  of  Ellis  v.  Bitzer,  supra,  de- 
cided by  our  own  Supreme  Court,  so  that  the  parties  can  not,  by 
contract,  enter  into  an  arrangement  which  will  avoid  the  ef- 
fect and  force  of  this  doctrine. 

Cox  V.  Smith  and  Ford,  10  Ore.,  page  418,  was  a  suit  on 
a  bond;  separate  judgments  against  principal  and  sureties 
in  different  sums  were  returned;  the  smaller  judgment  was 
paid,  and  Watson,  Judge,  in  passing  upon  the  proposition  as 
to  the  right  to  collect  the  larger  judgment  says: 
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**  Although  a  creditor  may  recover  many  separate  judgments 
for  the  same  debt  against  parties  severally  liable,  he  can  have 
but  one  satisfaction,  and  a  payment  by  one  attended  by  satis- 
faction of  the  judgment  against  him  only,  operates  in  law  as  a 
satisfaction  and  discharge  of  all  the  others." 

In  the  case  at  bar,  the  defendant,  Margaret  Sample, 
sought  to  save  herself  harmless  from  the  loss  of  her  goods 
by  contracting  with  these  insurance  companies.  It  is  true 
she  made  a  separate  contract  with  each;  she  had  a  right  to 
enter  into  a  contract  that  would  make  her  whole  in  case  of 
loss,  but  the  court  would  not  enforce  a  contract  against  either 
of  them  that  would  go  beyond  this,  if  she  had  contracted  with 
but  one  company — and  having  contracted  with  two  companies, 
she  certainly  can  not  now  be  in  any  better  position  than  had 
she  contracted  with  but  one — and  having  received  full  com- 
pensation, and  having  been  made  whole  for  all  the  loss  she 
suffered,  we  are  of  the  opinion  that  this  petition  states  a  good 
cause  of  action,  and  that  the  doctrine  laid  down  in  Butler  v. 
Ashworth,  110  Cal.,  page  614;  Heirs  v.  Almstead,  31  Conn., 
page  447;  Newsom  v.  McLendon,  6  6a.,  page  392;  Ashcroft  v. 
Knohlock,  146  Ind.,  page  169;  Boardman  v.  Acer,  13  Mich., 
page  77 ;  Sherman  v.  Bret,  7  Wis.,  page  139,  and  the  cases  here- 
tofore cited  sustain  this  position. 

The  demurrer  will  be  overruled.    Exceptions  may  be  noted. 

Chas,  E,  Belcher,  for  plaintiff. 

A.  B.  Johnson  and  E.  E.  Com,  for  the  defendants. 
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COMPENSATION  OF  OFTICERS  SERVING  UNDER  AN 

INVALID  LAW. 

[Common  Pleas  Court  of  Franklin  County.] 

The  State  of  Ohio,  ex  rel  Linton,  v.  William  S.  Cabuslb. 

Decided,  November,  1904. 

OfUce  and  Officer — Right  of  a  De  Facto  Officer  to  Compensation — For 
Service  Rendered  under  an  Invalid  Law-~County  Commiaaioners 
— Salaries  of  and  Traveling  Expenses  of — Recovery  Back  of  Sal- 
ary Paid  under  an  Invalid  Act — Constitutional  Law — Personal  as 
Distinguished  from  Official  Expenses. 

1.  An  officer  who  discharges  a  duty  enjoined  upon  him  by  an  uncon- 

stitutional law,  before  a  court  of  competent  Jurisdiction  has  de- 
clared the  law  to  be  unconstitutional,  is  protected  in  the  discharge 
of  that  duty  by  the  law  under  which  he  acted. 

2.  Section  897^,  and  at  least  that  part  of  Section  897  which  is  intended 

to  be  applicable  to  Franklin  county,  are  unconstitutional  and 
void;  but  money  paid  thereunder  to  a  county  commissioner  can 
not  be  recovered  back,  unless  the  amount  paid  to  him  was  more 
than  was  therein  provided. 

3.  Section  897  makes  no  provision  for  mileage  for  county  commission- 

ers when  traveling  either  within  or  without  their  own  county. 
The  provision  for  "necessary  traveling  expenses  when  traveling 
outside  of  the  county  on  official  business"  is  a  provision  for  official 
as  distinguished  from  personal  expenses — for  the  cost  of  going 
and  coming,  but  not  for  board  and  personal  expenses. 

4.  In  Section  2813,  providing  that  each  member  of  the  county  board 

of  equalization  (composed  of  the  auditor  and  county  commission- 
ers) shall  be  entitled  to  receive  for  each  day,  necessarily  required 
in  the  performance  of  his  duties,  the  sum  of  three  dollars,  the 
word  "such"  (county)  has  manifestly  crept  in  by  some  error, 
and  should  be  read  "each,"  thus  making  the  act  general  in  its 
application;  and  in  the  present  act,  which  is  an  amendment  and 
supplement  of  Section  2813  of  the  Revised  Statutes  of  1880,  is 
not  special,  but  is  general  in  its  operation,  and  is  consequently^ 
not  unconstitutional. 

Evans,  J. 

The  cause  is  submitted  on  demurrers  to  the  several  causes  of 
action  of  the  petition. 
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The  petition  sets  forth  six  separate  causes  of  action.  It  seeks 
to  have  certain  sections  of  the  statutes,  pertaining  to  the  compen- 
sation and  expense  account  of  county  commissioners,  held  uncon- 
stitutional, and  also  seeks  to  require  defendant  to  cover  back  into 
the  county  treasury  certain  money  which,  it  is  claimed,  he  was 
paid  as  one  of  the  county  commissioners,  and  which  payment,  it 
is  claimed,  was  unauthorized  by  law. 

It  is  conceded  that  the  laws  in  question,  under  which  the 
defendant  has  been  paid  his  salary  and  expenses,  are  objectional 
on  constitutional  grounds,  and  consequently  invalid.  But,  not- 
withstanding that,  one  of  the  questions  here  made,  is  whether 
an  officer,  who  discharges  a  duty  enjoined  upon  him  by  an  un- 
constitutional act  before  a  court  of  competent  jurisdiction  de- 
clares the  act  to  be  unconstitutional,  is  protected  in  the  discharge 
of  that  duty  by  the  law  under  which  he  acted.  In  other  words, 
can  an  action  be  maintained  to  recover  back  into  the  treasury  the 
salary  and  expenses  of  such  officer,  paid  to  him  under  an  uncon- 
stitutional law,  but  before  it  is  so  declared  by  a  court  of  com- 
petent jurisdiction  ? 

Counsel  have  cited  no  authorities  directly  in  point  on  this 
question.  The  question  has  certainly  not  been  decided  directly 
in  this  state,  and  so  far  as  I  have  investigated,  I  have  been 
unable  to  discover  elsewhere  any  case  directly  decisive  of  the 
questipn. 

In  State,  ex  rel,  v.  Beacom  et  al,  66  0.  S.,  491,  which  is  the 
celebrated  case  deciding  the  charter  law  of  the  city  of  Cleveland 
repugnant  to  the  Constitution,  and  consequently  void,  Shauck, 
J.,  in  the  opinion,  said : 

**In  the  present  case  the  same  conclusion,  with  respect  to  the 
invalidity  of  legislation  of  the  same  character,  points  inevitably 
to  a  judgment  of  ouster,  leaving  no  one  to  exercise  the  functions 
of  the  offices,  some  of  which  seem  to  be  indispensable  to  the 
orderly  conduct  of  the  affairs  of  the  city  of  Cleveland.  •  •  • 
And  while  a  judgment  of  ouster  must  follow  our  conclusions, 
we  think  public  considerations  will  justify  such  suspension  of 
its  execution  as  will  give  those  discharging  the  duties  of  the  other 
departments  of  the  government  of  the  state  an  opportunity  to 
take  such  action  as  to  them  may  seem  best,  in  view  of  the 
condition  which  the  execution  of  our  judgment  will  create." 
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It  is  true,  in  the  above  ease,  the  question  at  issue  is  not  made 
or  decided.  But  it  is  decisive  of  the  question  that,  although  all 
the  laws  for  the  government  of  said  city,  including  the  title 
by  which  the  ofiScers  thereof  hold  their  offices,  are  invalid  and 
void,  yet  it  is  permitted,  from  public  considerations,  that  said 
officers,  by  reason  of  suspension  of  judgment,  may  continue  to 
hold  said  offices  and  perform  the  duties  by  said  invalid  law 
devolving  on  them  until  legislative  relief  may  be  afforded. 

Can  it  be  successfully  contended  that  said  suspension  of  judg- 
ment, while  its  inevitable  purpose  was  to  provide  for  the  exer- 
cise of  public  functions  of  the  offices,  for  the  orderly  conduct 
of  the  affairs  of  the  city,  that  such  did  not  carry  with  it  the 
lawful  right  of  the  officers  performing  those  functions  to  be 
compensated  therefor? 

The  suspension  of  judgment  left  the  entire  act  in  force  to  be 
executed  by  de  facto  officers  during  the  period  of  said  suspension, 
and  this  would  include  the  part  thereof  providing  for  the  sala* 
ries  of  the  de  facto  officers. 

The  order  of  suspension  carries  with  it  the  right  of  said  offi- 
cers to  perform  said  official  duties,  and  it  would  necessarily 
follow  that  they  would  have  the  lawful  right  to  be  compensated 
therefor  according  to  the  provisions  of  said  legislative  act 

In  State  v.  Gardner,  54  0.  S.,  47,  Spear,  J.,  says : 

**A11  legislative  authority  is  vested  in  our  General  Assembly* 
That  body  enacts  the  laws.  It  is  just  as  much  its  duty  to  observe 
the  Constitution  as  it  is  the  duty  of  any  other  branch  of  the 
government.  The  presumption  is,  as  declared  in  Railroad  v. 
Commissioners,  1  0.  St.,  77,  and  nowhere  disputed,  that  in  the 
enactment  of  laws  they  heed  that  duty.  To  say,  then,  that  a 
statute  which,  by  all  presumptions,  is  valid  and  constitutional 
until  set  aside  as  invalid  by  judicial  authority,  can  not,  in  the 
mean  time,  confer  any  right,  impose  any  duty,  afford  any  pro- 
tection, but  is  as  inoperative  as  though  it  had  never  been  passed, 
is  at  least  startling.  To  say  that  a  statute,  which  purports  to 
create  a  constitutional  office,  duly  enacted  by  our  General  As- 
sembly, and  duly  promulgated,  enjoins  no  duty  of  respect  or 
obedience  by  the  people,  and  affords  no  corresponding  right  or 
protection,  and  that  all  who  undertake  to  enforce  its  demands 
do  so  at  their  peril,  and  at  the  risk  of  being  deemed  trespassers 
and  usurpers,  in  case  it  shall  be  finally  decided  to  be  unconstitu- 
tional, by  a  bare  majority,  perhaps,  of  the  court  of  last  resort. 
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no  matter  what  public  necessities  existed  for  its  enforcement,  nor 
what  public  approval  and  acquiescence  there  may  have  been,  nor 
for  how  long  a  term  of  years,  and  no  matter  how  many  holdings 
of  intermediate  courts  there  may  have  been  sustaining  its  consti- 
tutionality, is  to  invite  riot,  turmoil  and  chaos.  It  is  not  the 
law  in  Ohio." 

I  quote  the  above  at  length  for  the  purpose  of  showing  the 
opinion  of  the  court — which  is  in  accordance  with  the  drift  of 
authorities—that  such  a  legislative  act  is  to  all  intents  and 
purposes  a  valid  act,  until  it  is  held  to  be  otherwise,  arid  to  show 
that  those  who  undertake  to  enforce  its  demands,  do  not  do  so 
at  their  peril,  and  at  the  risk  of  being  deemed  trespassers  and 
usurpers  in  event  the  law  shall  finally  be  decided  to  be  invalid. 

If  the  acts  of  such  an  officer,  under  such  a  law,  are  valid 
and  effective,  then  the  fact  that  he  demanded  and  was  paid 
for  his  services  the  salary  or  compensation  provided  by  the 
act  would  necessarily  be  valid.  I  can  not  comprehend  how  that 
part  of  the  act  which  concerns  his  official  duties  can  be  upheld, 
and  the  part  thereof  which  provides  for  his  salary  denied. 

It  is  argued  by  counsel  for  plaintiff  that  the  drawing  of  a 
salary  or  an  expense  account  out  of  the  public  treasury,  by  a 
public  officer,  is  not  an  official  act,  but  is  a  personal  act,  and 
is  not  protected  by  the  principles  sustaining  official  acts. 

He  cites  no  authorities  in  support  of  this  proposition.  In 
reason  this  x>osition  can  not  be  maintained,  because,  as  the 
authorities  heretofore  cited  hold,  the  law  under  which  he  is 
acting,  not  a  part  thereof,  but  the  entire  act,  including  that 
which  provides  for  his  salary,  is  valid  and  enforceable  until 
it  is  adjudged  to  be  otherwise.  And  such  being  true,  an  act 
which  provides  compensation  for  an  officer  thereunder,  and 
which  he  has  received  for  his  services  could  certainly  not  be 
recovered  back  after  the  law  is  held  to  be  unconstitutional. 

The  second,  third  and  fourth  causes  of  action  of  the  petition 
present  a  question  purely  of  statutory  construction,  and  the 
legality  of  the  several  items  therein  set  forth  as  paid  to  defend- 
ant will  depend  entirely  upon  whether  the  statute  makes  an 
allowance  for  such  expenses. 

It  is  a  well  recognized  principle  of  law  in  this  state  that  a 
public  officer  is  not  entitled  to  compensation  for  his  services 
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unless  such  are  expressly  provided  by  statute,  and  that  such  can 
not  be  allowed  by  implication.  So  that  defendant's  right  to 
be  paid  the  items  of  expense  set  forth  in  the  petition  will  depend 
on  whether  or  not  the  statute  makes  an  express  allowance  for 
such  items. 

The  items  in  said  three  causes  of  action,  here  sought  to  be 
recovered  back  from  defendant,  consist  of  items  of  expense  in- 
curred in  traveling  within  the  county  on  official  business,  and 
certain  items  of  expense  incurred  in  traveling  without  the 
county,  all  of  which  were  paid  to  defendant  out  of  the  county 
treasury  on  the  warrants  of  the  county  auditor. 

The  second  cause  of  action  sets  forth  items  of  expense  for  a 
trip  to  Indianapolis,  to  inspect  bridges,  and  consists  of  railroad 
fare  $30,  hotel  bill  and  street  car  fare  $31.10,  making  a  total  of 
$61.10. 

Section  897  of  the  Revised  Statutes  provides,  among  other 
things,  that  "each  county  commissioner  •  *  •  in  counties 
having,  by  the  federal  census  of  1880,  a  population  of  86,797, 
and  no  more,  shall  have  a  salary  at  the  rate  of  twelve  hundred 
dollars  per  annum,  and  necessary  traveling  expenses  when  trav- 
eling outside  of  the  county  on  official  business." 

The  above  provision  was  intended  to,  and  did  apply  to,  Frank- 
lin county  alone,  and  it  was  the  only  provision  of  law  then  in 
force  intending  to  provide  for  the  salary  or  compensation  of 
the  county  commissioners  in  this  county,  and  for  their  necessary 
traveling  expenses  outside  of  the  county  on  official  business. 

The  question  here  is,  what  is  meant  by  the  words  **  necessary 
traveling  expenses  when  traveling  outside  of  the  county  on  offi- 
cial business?" 

The  Supreme  Court,  in  Richardson  v.  State,  66  0.  S.,  108, 
had  occasion  to  construe  in  this  connection  that  part  of  Section 
897  of  the  statutes,  which  is  general  in  its  application.  I  might 
say  here  that  the  first  part  of  this  section  of  the  statute  is 
general  in  its  operation,  and  applicable  to  all  counties  of  the 
state.  But  certain  counties  were  excepted  by  population  from 
operation  under  that  part  which  is  general  in  its  operation,  and 
among  these  was  Franklin  county,  which  is  therein  designated 
as  a  county  containing  under  the  federal  census  of  1880  a 
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population  of  86,797  and  no  more,  therein  a  salary  was  provided 
of  $1,200  per  annum  each,  and  necessary  traveling  expenses 
when  traveling  outside  of  the  county  on  official  business. 

This  part,  at  least,  of  said  section  of  the  statutes  is  special 
legislation,  and  is  clearly  repugnant  to  the  Constitution  under 
the  late  rulings  of  the  Supreme  Court  in  Guilbert  v.  Yates,  66 
O.  S.,  546,  and  State,  ex  rel,  v.  Garver,  66  0.  S.,  555.  As  here- 
tofore held  the  holding  now  that  said  section  of  the  statute  is 
unconstitutional  would  not  affect  the  defendant  for  money  paid 
him  under  that  provision,  provided  he  was  paid  no  more  than  is 
therein  intended  to  be  provided. 

Richardson  v.  State  (supra)  was  an  action  to  recover  back 
from  defendant  below  certain  money,  which  payments  to  him 
as  a  county  commissioner  were  alleged  to  be  illegal.  The  only 
question  in  the  case  was  whether  in  fact  the  statute  provided 
for  the  payment  to  him  for  certain  expenses  incurred  by  him 
as  such  commissioner. 

The  items  were  for  feed  for  his  horse  when  engaged  in 
traveling  on  the  business  of  the  county,  and  for  his  own  board 
when  engaged  in  like  business.  There  were  certain  other  items 
of  a  similar  character,  for  which  he  had  presented  his  account, 
but  which  had  not  been  paid  to  him.  It  was  one  of  the 
counties  coming  under  the  part  of  Section  897,  which  is  general 
in  its  application.  This  provides  that  each  county  commissioner 
shall  be  allowed  three  dollars  for  each  day  that  he  is  employed 
in  his  .official  duties,  and  five  cents  per  mile  for  his  necessary 
travel,  for  each  regular  or  called  session,  not  exceeding  one  ses- 
sion each  month,  or  twelve  in  any  one  year,  and  five  cents  per 
mile  when  traveling  within  their  respective  counties  on  official 
business,  •  •  •  and  when  necessarily  engaged  in  attend- 
ing to  the  business  of  the  county  pertaining  to  his  office  under 
the  direction  of  the  board,  and  when  necessary  to  travel  on  offi- 
cial business  out  of  his  county,  shall  be  allowed  in  addition  to 
his  compensation  and  mileage,  as  hereinbefore  provided,  any 
other  reasonable  and  necessary  expenses  actually  paid  in  the 
discharge  of  his  official  duty.  The  court  held  that  the  **  three 
dollars  per  day  allowed  the  commissioner  is  the  limit  of  his 
compensation  for  his  day's  work,  in  whatever  way  it  may  be 
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performed  in  the  discharge  of  his  official  duties.    "He  can  not 
'  lawfully  claim  that  the  county  is  also  bound  to  pay  his  board 
or  other  personal  expenses.*' 
The  court  then  defines  the  term  "mileage,"  and  says: 

"He  must  pay  all  the  expenses  incurred,  and  his  only  source 
of  reimbursement  is  the  amount  of  mileage  allowed  him.  To 
make  such  expenses  an  additional  burden  on -the  public  fund 
would  require  a  plain  and  unequivocal  provision  of  the  statute. 
An  intention  to  do  so  will  not  be  inferred." 

The  court  held  that  he  could  claim  nothing  for  any  such  ex- 
penses beyond  his  per  diem  and  mileage.  The  court  said  in 
commenting  on  the  last  clause  of  the  section,  without  deciding 
its  ambiguity,  that,  "however  that  question  may  be  resolved,  the 
expenses  authorized  to  be  paid  a  commissioner  under  the  pro- 
vision of  the  statute  in  question,  are,  we  think,  official  expenses, 
as  distinguished  from  those  which  pertain  to  his  personal  com- 
forts and  necessities."  Applying  this  ruling  to  that  part  of 
said  section  applicable  to  Franklin  county,  we  find  that  no  part 
of  said  section  provides  for  mileage  for  the  commissioners  of 
this  county  when  traveling  either  within  or  without  the  county. 

In  lieu  thereof,  for  expenses  incurred  when  traveling  without 
the  county,  it  merely  provides,  in  addition  to  the  salary,  "and 
necessary  traveling  expenses  when  traveling  outside  of  the 
county  on  official  business."  It  makes  no  provision  for  board 
or  other  personal  expenses.  As  the  Supreme  Court  has  held 
that  the  expenses  authorized  under  the  last  clause  of  this  sec- 
tion are  official  expenses  only,  and  are  distinguished  from  those 
which  pertain  to  his  personal  comforts  and  necessities,  the 
necessary  traveling  expenses  provided  in  the  part  of  the  act 
pertaining  to  the  county  must  be  construed  to  mean  simply  the 
expenses  of  going  and  coming,  and  could  not  include  board  or 
other  personal  expenses. 

The  same  reasoning  will  apply  to  the  demurrers  to  the  fourth 
cause  of  action,  as  that  voucher  includes  items  of  personal 
expenses  purporting  to  have  been  incurred  when  traveling  out- 
side of  the  county,  also  to  a  part  of  the  items  in  the  third  cause 
of  action. 
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The  other  items  set  forth  in  the  voucher  in  the  third  eanse  of 
action  are  for  expenses  incurred  when  traveling  within  the 
county.  It  does  not  appear  whether  or  not  said  items  are  a 
part  of  the  $800  per  annum  allowed  for  expenses  incurred  by 
defendant  in  the  proper  discharge  of  his  duties  within  the 
county,  as  provided  by  Section  8976.  If  they  are  in  addition  to 
said  $800  allowance,  they  would  be  illegaL  The  absence  of 
facts  to  show  will  render  this  cause  of  action  good  against  a 
demurrer. 

The  first  cause  of  action  sets  forth  what  purports  to  be  an 
item  for  service  of  defendant  as  a  member  of  the  county  board 
of  equalization.  This  is  provided  for  under  Section  2813.  It 
there  provides  that  each  member  of  the  annual  county  board  of 
equalization  shall  be  entitled  to  receive  for  each  day  necessarily 
employed  in  the  performance  of  his  duties,  the  sum  of  three 
dollars.  Section  2804  provides  that  the  auditor  and  county  com- 
missioners shall  compose  the  county  board  of  equalization. 

Said  act  so  far  as  this  county  is  concerned  is  general  in  its 
operation.  The  words  **such  county"  in  Section  2813  implies 
that  the  act  is  applicable  to  certain  counties  which  such  words 
might  qualify,  and  thereby  render  the  act  obnoxious  as  special 
legislation.  But,  so  far  as  I  can  find  in  tracing  the  history  of 
this  legislation,  the  word  **such'*  has  crept  into  the  act  by 
some  error.  I  fail  to  find  any  specified  county  or  counties  that 
it  was  intended  to  qualify,  but  do  find  in  Section  2813  of  the 
Revised  Statutes  of  1880,  the  words  "each  county,"  showing 
that  the  act  is  general  in  its  operation.  This  leads  me  to  the 
conclusion  that  the  present  act,  which  is  an  amendment  and 
supplement  to  Section  2813  of  the  Revised  Statutes  of  1880,  is 
not  special,  but  is  general  in  its  operation,  and  is  consequently 
not  unconstitutional.  The  commissioners,  as  members  of  the 
board  of  equalization,  would,  therefore,  be  entitled  to  the  com- 
pensation provided  in  Section  2813a.  Under  the  provisions  of 
that  part  of  Section  897,  Revised  Statutes,  applicable  to  Frank- 
lin county,  it  was  not  necessary  that  any  such  statement  of 
account  be  certified  to  by  the  prosecuting  attorney  and  approved 
by  the  probate  judge. 

The  fifth  and  sixth  causes  of  action  of  the  petition  raises 
the  question  of  the  constitutionality  of  Section  897,  Revised 
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Statutes,  as  amended  April  24,  1893  (83  O.  L.,  71),  and  of 
Section  8976,  as  amended  in  87  O.  L.,  57,  and  seeks  to  enjoin 
the  defendant  from  drawing  from  the  county  treasurer  any 
money  thereunder,  other  than  may  be  authorized  by  law. 

As  heretofore  stated,  there  is  no  doubt  but  that  under  the 
authorities  cited  in  the  66  0.  S.  Reports  that  Section  8976,  and 
at  least  that  part  of  Section  897  which  is  intended  to  be  spe- 
cially applicable  to  Franklin  county,  are  unconstitutional  and 
void. 

The  said  fifth  and  sixth  causes  of  action  are,  therefore,  good 

*  

as  against  a  general  demurrer.  Both  provisions,  however,  are 
now  repealed  by  a  legislative  act  (97  0.  L.,  254),  but  subsequent 
proceedings  must  determine  what  disposition  will  be  made  of 
said  cause  of  action. 

For  the  reasons  and  conclusions  above  stated,  the  demurrer 
to  the  first  cause  of  action  is  sustained.  The  demurrer  to  each 
of  the  other  five  causes  of  action  is  overruled. 

M.  E.  ThraakiU,  for  plaintiff. 

E.  L.  Taylor,  Jr.,  for  defendant. 


UABOJTY  OP  SURETODS  ON  AN  OrFiOAL  BOND. 

[Common  Pleas  Court  of  Auglaize  County.] 

City  op  St.  Marys,  Ohio,  v.  J.  H.  Rowe,  Jr.,  et  al;  two  cases. 

Decided,  January  23.  1905. 

Bond — Duties  Imposed  upon  Official — Not  Appropriate  to  His  Office — 
BiUnicipal  Clerk  Required  to  Collect  Street  Assessments — Sureties 
on  His  Bond  not  Liable — Where  Such  Collections  not  Accounted 
for — Pleading. 

1.  A  petition  for  recovery  from  the  sureties  on  an  official  bond  need 

not  allege  a  demand  on  the  principal  for  payment,  nor  notice  to 
the  surety  of  the  default  of  the  principal,  unless  by  the  terms  of 
the  bond  demand  and  notice  are  necessary  to  fix  the  liability  of 
the  surety. 

2.  The  provision  found  in  Section  1738,  Revised  Statutes,  to  the  effect 

that  the  imposition  of  new  duties  upon  a  municipal  officer  shall 
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not  operate  to  discharge  the  surety  on  his  bond.  Is  confined  to 
the  imposition  of  duties  appropriate  and  pertinent  to  the  office  In 
question,  and  not  to  any  or  all  duties  which  a  municipal  officer 
may  be  called  upon  to  perform. 
3.  The  fact  that  a  municipal  council  designates  its  clerk  to  collect 
street  assessments  does  not  make  such  a  duty  a  clerical  duty,  and 
in  legal  contemplation  is  not  within  the  undertaking  of  his 
surety  for  the  faithful  performance  of  his  duties  as  clerk. 

Mathers,  J. 

On  demurrer  to  petitions. 

In  these  two  actions  a  recovery  is  sought  against  the  sureties 
on  the  oflRcial  bonds  of  J.  11.  Rowe,  Jr.,  as  municipal  clerk  of 
St.  Marys,  Ohio.  There  are  three  causes  of  action  in  the  first 
above  mentioned  case,  and  seven  in  the  other,  the  breach  of  the 
bond  in  each  instance  consisting  in  the  embezzlement  by  Rowe 
of  moneys  which  he  had  collected  from  property  owners  in  pay- 
ment of  street  assessments,  which  moneys  he  was  authorized  and 
directed  to  collect  by  various  ordinances  of  the  council  of  St. 
Marys.  In  case  No.  7233  these  ordinances  were  passed  and  took 
effect  after  the  bond  was  given  and  accepted.  In  case  No.  7234 
they  were  passed  and  took  effect  before  the  bond  was  given  and 
accepted. 

A  general  demurrer  was  interposed  to  the  petitions  in  both 
cases  and  the  questions  made  thereon  were,  first,  that  the  peti- 
tions failed  to  show  that  any  demand  for  payment  was  made 
upon  the  sureties  before  the  actions  were  commenced;  and,  sec- 
ond, that  the  alleged  defaults  of  the  defendant,  Rowe,  were  not 
mad^  in  relation  to  his  duties  as  clerk  of  the  municipality,  and 
consequently,  as  the  bonds  sued  upon  were  given  to  secure  the 
faithful  performance  of  his  duties  as  such  clerk,  no  breach  of 
the  conditions  thereof  has  been  alleged,  and  therefore  the  peti- 
tions do  not  state  a  cause  of  action. 

As  to  the  first  ground  of  demurrer  in  each  cause  the  demur- 
rer is  overruled.  The  law  in  this  particular  is  that  the  petition 
need  not  allege  a  demand  on  the  principal  for  payment,  nor  a 
notice  to  the  surety  of  the  default  of  the  principal,  unless  by 
the  terms  of  the  bond  demand  and  notice  are  necessary  to  fix  the 
liability  of  the  surety  {Bush  v.  Critchfield,  4  O.,  103). 
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On  the  second  ground  the  demurrer  is  sustained  in  both  cases. 
It  is  apparent  from  the  petitions  that  in  both  cases  the  bonds 
were  given  to  secure  the  faithful  performance  by  Rowe  of  his 
duties  as  clerk,  and  as  the  sureties  are  entitled  to  stand  upon 
the  strict  letter  of  the  contract,  they  can  not  be  held  for  Howe's 
malfeasance  in  any  other  particular  than  while  he  was  acting  as 
clerk  of  the  municipality  and  in  the  discharge  of  the  duties 
which  pertain  to  the  office  of  clerk.  In  4  Am.  &  Eng.  Enc.  of 
Law,  2d  Ed.,  681,  it  is  said  that  a  bond  conditioned  for  the  per- 
formance of  the  duties  of  a  public  office  generally,  is  construed 
80  as  to  embrace  all  of  the  duties  which  by  law  are  required  of 
the  office  and  such  other  duties  as  are  reasonably  incidental  or 
necessary  to  be  performed  in  order  to  give  proper  effect  to  the 
duties  prescribed.  And  again,  at  page  684,  it  'is  said  that  sep- 
arate duties,  that  is  to  say,  duties  pertaining  to  an  office  other 
than  the  office  with  reference  to  which  a  bond  is  specifically 
given,  are  not,  of  course,  included  in  the  condition  of  such  bond 
unless  the  terms  of  the  condition  are  sufficiently  broad  and  gen- 
eral to  admit  of  a  different  construction. 

It  is  apparent  from  the  statutes  in  force  at  the  time  Rowe 
was  elected  and  his  bond  given,  in  both  these  causes,  that  the 
duties  of  the  clerk  were  what  the  title  imports— clerical ;  and 
that  they  did  not  include  his  acting  as  a  fiscal  agent  any  more 
than  any  other  person.  Indeed,  it  is  not  contended  that  the 
statutes  imposed  the  duties  upon  Rowe  in  relation  to  which  his 
default  occurred,  but  that  these  duties  were  imposed  by  the 
various  ordinances  referred  to  in  the  petitions,  and  that  the 
council  not  only  had  the  authority  to  impose  such  duties  upon 
Rowe  {State  v.  Carter,  67  0.  S.,  422),  but  that  by  the  express 
provision  of  Section  1738  (Bates  Revised  Statutes,  Ed.  1900) 
the  fact  that  new  duties  have  been  imposed  upon  a  municipal 
officer  are  not  available  as  a  defense  in  a  suit  upon  his  official 
bond. 

The  question  of  subsequently  imposed  duties  arises  only  in 
action  No.  7233 — the  bond  in  that  case  having  been  given  and 
accepted  prior  to  the  passage  of  the  ordinances  imposing  the 
duties  in  question  upon  Rowe.     In  the  other  action  the  bond 
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was  given  and  accepted  after  the  passage  and  taking  effect  of 
the  ordinances.  There  is  a  long  line  of  authorities  which  hold 
that  unless  the  bond  contains  an  express  provision  to  the  con- 
trary, a  surety,  at  the  time  of  executing  an  official  bond,  is  pre- 
sumed to  contemplate  subsequent  changes  and  additions  in  the 
duties  of  the  office  to  which  the  bond  relates  which  do  not  es- 
sentially change  the  nature  and  character  of  the  office,  and  to 
contract  with  reference  to  such  changes  and  additions  {King 
et  al  V.  Nichols,  16  O.  S.,  80;  Dawson  v.  State,  38  O.  S.,  1). 
One  of  the  leading  cases  in  support  of  this  proposition  is  People 
V.  VUas,  93  Am.  Decns.,  520 ;  s.  c,  36  N.  Y.,  459,  cited  by  coun- 
sel for  plaintiff.  In  this  last  mentioned  case  the  court,  in  con- 
cluding its  opinion,  says  that  **a  legislative  alteration  of  the 
duties  of  an  officer  does  not  discharge  his  sureties  so  long  as  the 
duties  remain  appropriate  to  the  office."  If  the  subsequently 
imposed  duties  are  appropriate  to  the  office  it  might  be  said  that 
the  surety  contemplated  such  change  when  he  signed  the  bond, 
and  that  consequently  it  is  within  the  provision  of  his  con- 
tract. But  if  the  duties  are  not  fairly  appropriate  to  the  office, 
then  it  can  not  be  said  that  the  surety  contracted  with  reference 
to  them,  especially  if  they  increased  the  risk  which  he  has  as^ 
sumed,  unless,  of  course,  the  words  of  the  bond  are  broad  enough 
to  include  them,  or  the  law  in  force  at  the  time  of  the  contract 
plainly  provides  that  such  subsequently  imposed  duties  shall 
be  deemed  within  the  terms  of  the  undertaking. 

It  is  true  that  Section  1738,  ante,  provides,  in  effect,  that  the 
imposition  of  new  duties  upon  a  municipal  officer  shall  not  oper- 
ate to  discharge  the  surety  on  his  bond.  But  the  duties  there 
meant  must  be  held  to  be  duties  that  are  pertinent  and  appro- 
priate to  the  offio3  in  question,  and  not  any  or  all  duties  which 
by  law  or  ordinance  a  municipal  officer  may  be  called  upon  to 
perform.  To  hold  otherwise  would  allow  the  statute  to  operate 
in  many  cases  a  fraudulent  trick  upon  the  surety,  and  when  a 
man  became  surety  on  the  official  bond  of  a  municipal  officer 
he  would  have  no  assurance,  from  the  nature  of  the  office  and 
the  conditions  existing  at  the  time,  that  he  would  not  find  him- 
self liable  for  all  sorts  and  conditions  of  debts  and  defaults, 
and,  instead  of  knowing  the  character  and  extent  of  his  lia- 
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bility  and  thus  being  able  to  guard  against  a  default  (which  is 
one  of  the  objects  aimed  at  in  requiring  bondsmen),  would  find 
himself,  in  order  to  be  safe,  practically  the  guardian  of  the 
officer  whose  surety  he  had  become.  It  might  be  argued  that 
this  effect  would  be  a  consummation  ** devoutly  to  be  wished," 
in  view  of  the  temptations  that  are  thrown  around  some  offi- 
cers and  to  which  they  occasionally  yield,  but  that  this  is  what 
the  parties  to  the  contract  had  in  mind  when  it  was  made  no 
one  will  contend.  When  the  nature  of  the  contract  of  surety- 
ship is  considered,  and  it  is  remembered  that  a  surely  is  entitled 
to  stand  strictly  on  the  letter  of  his  undertaking,  the  impossi- 
bility of  changing  such  an  undertaking  into  one  of  guardian- 
ship becomes  obvious. 

It  needs  no  argument  to  show  that  the  duties  imposed  by  these 
ordinances  upon  the  clerk  were  not  any  more  appropriate  to 
the  office  of  clerk  than  to  that  of  treasurer — indeed,  not  as  much 
so.  They  might  have  been  imposed  upon  any  officer,  or  a  pri- 
vate person  delegated  with  the  authority  to  make  the  coUec* 
tions.  Section  1768,  cited  by  counsel  for  plaintiff  as  showing 
that  others  than  the  municipal  treasurer  might  be  authorized 
to  collect,  does  not  require  the  court  to  hold  that  if  the  council 
designate  the  clerk  to  collect  an  assessment  it  thereby  becomes 
a  clerical  duty.  The  inherent  nature  of  the  duties  of  clerk  can 
not  be  thus  changed  by  an  unnecessary  implication,  and  where 
the  clerk's  duties  are  prescribed  by  statute,  as  they  were  in  the 
case  at  bar,  some  more  specific  language  will  be  required  than 
that  contained  in  the  section  last  mentioned  in  order  to  indi- 
cate that  the  statutory  duties  of  the  clerk  included  the  duties 
imposed  by  these  ordinances. 

The  case  of  State  v.  Carter,  ante,  is  relied  upon  by  plaintiff  as 
decisive  of  its  contention  that  the  duty  of  collecting  an  assess- 
ment, imposed  by  ordinance  upon  a  municipal  clerk,  thereby 
becomes  a  part  of  the  duties  of  his  office.  But  this  court 
is  of  the  opinion  that  the  Carter  ease  does  not  so  decide  so 
far  as  sureties  on  the  clerk's  official  bond  are  concerned.  The 
Supreme  Court  in  that  case  bases  its  reasoning,  not  upon  the 
ground  that  Carter  was  charged  as  clerk  with  the  collections  in- 
volved, but  that  he  was  charged  as  an  officer  of  the  municipal 
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government,  irrespective  ^of  his  clerkship,  with  snch  duties  in 
the  exercise  by  the  council  of  its  powers  of  making  and  collect- 
ing assessments  for  sewer  purposes  and  as  incidental  to  such 
power.  He  was  not  clerk  pro  hac  vice,  but  a  special  collection 
officer  who,  coming  lawfully  into  possession  of  money  not  his 
own,  should  be  charged  not  only  under  the  statute,  but  on  com- 
mon sense  grounds,  with  the  duty  of  turning  it  over  to  the  per- 
son who  had  a  legal  right  to  it,  and  that  his  failure  in  this  par- 
ticular was  embezzlement. 

It  is  clear  from  the  statutes  and  from  the  decision  in  the 
Carter  case  that  the  duty  of  collecting  special  assessments  is 
not  imposed  by  statute,  expressly  or  impliedly  upon,  and  that  it 
is  not  necessarily  a  part  of  the  duties  of  clerk  of  the  corpora- 
tion. This  seems  to  follow  from  the  fa<:t  that  it  is  only  when 
such  duty  is  imposed  on  the  clerk  by  ordinance  that  he  can  be 
charged  with  its  performance,  and  that  the  duty  of  collecting 
special  assessments  is  no  more  pertinent  to  the  office  of  corpora- 
tion  clerk  than  it  is  to  any  other  corporation  officer  who  might 
be  charged  with  the  collection  of  the  same.  Corporation  clerks 
are  frequently  charged  with  this  duty  because  it  is  sometimes 
more  convenient  and  less  expensive  to  have  them  do  it  than 
some  specially  appointed  person,  but  that  fact  does  not  make 
the  duty  specially  appropriate  to  the  office  of  clerk.  The  mu- 
nicipal treasurer  might  just  as  appropriately  be  charged  with 
the  collection,  or,  as  is  sometimes  the  case,  the  contractor  him- 
self. So  the  court  is  constrained  to  the  conclusion  that  the  im- 
position of  the  duties  of  collecting  the  assessments  referred  to 
in  the  petition  in  No.  7233  were  not,  in  legal  contemplation,  as 
in  all  probability  they  were  not  in  fact,  intended  to  be  covered 
by  the  bond  declared  on  in  that  cause  of  action,  for  their  nature 
and  character  were  essentially  different  from  those  pertaining 
to  the  office  of  clerk.  It  was  for  Rowe's  failure  faithfully  to 
perform  the  duties  of  clerk,  as  those  duties  were  defined  by  stat- 
ute at  the  time  the  bond  was  entered  into  and  as  they  mighl 
have  been  added  to  by  the  Legislatui^  or  the  council,  that  the 
sureties  undertook,  and  not  for  any  defalcation  he  might  be 
guilty  of  by  reason  of  subsequently  being  charged  with  the  duty 
of  handling  large  sums  of  money  as  a  collection  officer  and  fail- 
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ing  therein.  This  is  the  conclusion  of  law  that  the  court  comes 
to,  and  it  is  a  significant  fact  in  this  connection  that  while  by 
the  ordinances  mentioned  in  No.  7233  Rowe  collected  assess- 
mentSy  as  he  was  charged  by  the  ordinances  with  doing,  amount- 
ing to  $7,872.43,  and  embezzled  of  this  sum  $1,396.63,  yet  the 
penalty  of  the  bond  is  only  $1,000.  It  has  been  held  by  a  line 
of  cases  that  any  change  of  duties,  even  in  degree,  which  in- 
creases the  risk  of  a  surety  on  an  official  bond  discharges  the 
surety  {Bank  v.  Dickerson,  12  Vroom,  448;  s.  c,  32  Am.  Rep., 
237,  and  cases  cited).  Surely  where  there  has  been  a  radical 
departure  in  the  very  nature  of  the  duties,  it  can  not  be  claimed 
that  a  breach  of  the  newly  imposed  duty  was  within  the  under- 
taking of  the  surety,  and  he  can  not  be  held  therefor. 

It  was  submitted  at  the  hearing,  but  not  argued,  that  the 
fact  that  the  ordinances  referred  to  in  the  petition  in  No.  7234, 
having  been  in  force  when  the  bond  in  that  case  was  given  and 
accepted,  requires  that  the  sureties  in  this  latter  action  be  held, 
because  they  knew  or  ought  to  have  known  what  the  duties  of 
their  principal  were.  The  language  of  the  condition  of  the 
bond  in  this  ease  is  somewhat  different  from  that  in  the  former. 
After  reciting  the  fact  of  the  election  of  Rowe  as  clerk,  the  lan- 
guage of  the  condition  is  that  the  said  Rowe  **  shall  faithfully, 
honestly  and  impartially  discharge  his  duties  as  clerk,  accord- 
ing to  law,'*  etc.  As  nothing  can  be  read  into  a  contract  of 
suretyship  but  what  is  fairly  therein  written,  ahd  the  surety 
is  entitled  to  stand  on  the  letter  of  his  underti^ing,  it  appears 
that  the  sureties  in  this  latter  case  merely  became  such  for  the 
faithful,  honest  and  impartial  discharge  of  Rowe's  duties  as 
clerk-,  and  from  what  has  been  said  heretofore  in  this  opinion, 
the  court  is  satisfied  that  the  duties  imposed  by  the  ordinances 
in  question  were  no  port  of  his  duties  as  clerk.  The  words  **  ac- 
cording to  law"  can  not  be  held  to  enlarge  the  object  of  the 
undertaking,  but  must  be  held  to  relate  to  such  duties,  of  a 
clerical  nature,  as  might  legally  be  imposed  either  by  statute 
or  by  ordinance.  The  law  did  not  contemplate  these  collection 
duties  imposed  by  ordinance  upon  Rowe  as  clerical  duties,  and 
that  the  parties  to  the  bond  did  not  is  rather  significantly 
shown  by  the  fact  that  while  Rowe  was  charged  with  collecting 
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,962.95  in  assessments,  of  which  he  embezzled  $4,529.45,  yet 
the  penalty  of  the  bond  is  but  $1,000. 

The  demurrers  in  both  the  foregoing  cases,  therefore,  will  be 
sustained. 

C  L.  Smith,  City  Solicitor,  for  plaintiff. 

Goeke  dt  Hoskins,  for  defendants. 


RKMKDY  or  PURCHASER  UNDER  CONTRACT  OF 

WARRANTY. 

[Superior  Court  of  ClndniLati,  Special  Term]. 

W.  W.  Crothers  and  Joseph  W.  Crothers  v.  Alexander 

Dolph. 

Decided,  January  25,  1^05. 

Warranty — Ohligation  of  Purchaser — Exclusive  Remedy — Absolute  and 
Complete  Warranty — Waiver  of  Special  Remedy — Damages. 

Under  a  contract  of  warranty  in  terms  as  set  forth  in  tbe  opinion, 
the  purchaser  is  not  restricted  to  the  special  remedy  therein  sug- 
gested, which  by  the  terms  of  the  agreement  is  not  rendered  oblig- 
atory, nor  does  it  restrict  him  to  a  single  remedy,  but  he  may 
sue  for  a  breach  of  the  warranty. 

Ferris,  J. 

This  is  an  action  brought  to  recover  damages  in  the  sum  of 

$6,200,  with  interest  at  six  per  cent,  from  April  29,  1898,  under 

a  contract  entered  into  between  the  parties,  in  the  following 

words  and  figures,  to-wit : 

"Cincinnati,  0.,  April  29,  1898. 

**In  the  matter  of  the  sale  to  W.  W.  and  J.  W.  Crothers,  of 
twenty-five  shares  of  the  stock  of  The  Globe  Register  Com- 
pany, April  29,  1898,  and  thirty-seven  sh'hres ,  beinx? 

sixty-two  shares  in  all,  I  hereby  guarantee  that  said  stock  will 
yield  a  profit  of  four  per  cent,  on  its  face  value  within  twelve 
months  from  date  hereof;  failing  which,  I  further  agree  to 
purchase  said  stock  from  W.  W.  Crothers  at  forty  cents  on  the 
dollar  of  its  face  value,  at  the  end  of  said  twelve  months." 

The  demurrer  filed  to  the  first  defense  necessitates  a  determi- 
nation of  the  question  as  to  whether  or  not  the  contract  above 
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referred  to  confines  the  parties  to  an  exclusive  remedy  by  the 
terms  of  the  second  promise  therein  contained.  With  reference 
to  the  first  promise,  it  may  be  treated  as  a  simple  warranty, 
collateral  to  the  main  promise.  The  defense  set  out  in  the 
answer  relies  upon  the  fact  that  the  plaintiff  has  failed  to  tender 
or  to  sell  him  the  stock  in  controversy,  at  the  price  agreed 
upon,  within  twelve  months  or  within  a  reasonable  time  there- 
after. Prom  which  it  will  be  seen  that  it  is  necessary  to  make 
an  examination  of  the  contract  or  memorandum  of  agreement, 
to  answer  the  question:  Is  the  plaintiff  remitted  solely  to  the 
remedy  therein  indicated,  as  provided  by  the  second  paragraph 
in  the  contract?  Did  the  buyer,  the  plaintiff,  have  but  a  single 
remedy,  to-wit,  that  of  returning  the  stock  and  receiving  there- 
for forty, per  cent,  of  its  face  value?  This  might  be  true  if 
the  defendant's  contentions  were  correct  that  the  obligation  is 
simply  that  of  a  limited  warranty.  It  might  be  true  if  the 
agreement  should  be  read  as  an  indivisible,  inseparable  docu- 
ment, but  it  would  not  be  true  if  the  contract  is  separable,  and 
does  not  afford  by  proper  translation  an  opportunity  for  the 
exercise  of  the  doctrine  laid  down  in  8  Cqwen,  page  31,  and  in 
154  Penn.  State,  page  190,  wherein  it  was  held  that  the  terms 
of  the  guaranty,  restricted  the  buyer  to  accept  the  remedy 
provided  by  the  guaranty,  to-wit,  the  return  of  the  articles. 

In  the  case  of  Hines,  the  action  was  brought  for  breach  of 
warranty  of  a  steam  engine.  The  defendants  had  guaranteed 
that  it  would  give  all  power  needed  for  threshing  purposes;  if 
not,  they  would  take  it  back.  The  engine  failed  to  give  the  ' 
power  guaranteed;  the  plaintiffs  notified  the  defendants,  and 
offered  the  return  of  the  engine.  The  court  held  that  in  an 
action  for  breach  of  warranty,  the  measure  of  damages  was 
the  difference  between  the  value  of  the  engine  as  it  was  at  the 
time  of  sale,  and  its  value  if  it  had  been  as  guaranteed.  In 
that  case,  the  testimony  showed  that  nothing  else  was  included 
in  the  warranty. 

In  the  bell  case  in  8  CJowen,  the  vendor  guaranteed  that  the 
bell  would  not  crack  for  a  year.  In  the  event  that  it  did,  that 
it  should  be  re-cast.  The  substance  of  the  guaranty  was  that 
the  bell  should  be  re-cast  within  the  year  on  the  happening  of 
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a  single  event,  and  the  law  would  not  hold  the  warrantor  to 
any  other  measure  of  relief. 

In  this  and  similar  cases  cited  against  the  demurrer,  it  will 
be  noted  that  the  obligation  upon  the  purchaser  is  to  restore  the 
articlea  The  memorandum  of  sale  in  this  case  shows  that  there 
is  no  such  obligation  on  the  part  of  the  plaintiff;  the  memo- 
randum simply  states  that  the  defendant  agrees  to  purchase 
the  stock  for  forty  per  cent,  of  its  face  value,  if  it-  fails  to  pay 
four  per  cent.  It  does  not  state  that  the  Crothers  must  return 
it  upon  said  terms. 

Meacham  on  Sales,  Section  1807,  under  head  of  ''Waiver  of 
Special  Remedy,"  in  a  suit  for  breach  of  warranty,  holds: 

''These  special  provisions  for  the  return  of  goods,  if  they  do 
not  comply  with  the  warranty  or  other  agreement,  may,  of 
course,  be  couched  in  such  terms  as  to  make  such  return  an 
exclusive  remedy." 

In  the  ordinary  case,  however,  the  language  used  is  permis- 
sive and  not  mandatory.  As  for  example;  that  the  buyer  may 
return  it,  or  that  the  seller  agrees  to  receive  it  back  if  not 
satisfactory;  and  in  such  cases  it  is  well  settled  that  the  buyer 
at  his  option  may  avail  himself  of  the  special  remedy  or  waive 
it,  and  sue  at  law  for  a  breach  of  warranty. 

As  stated  by  Metcalfe,  Judge,  10  Gushing,  88: 

"When  a  seller,  in  addition  to  a  warranty  of  property,  makes 
a  promise  to  take  it  back  if  it  does  not  conform  to  the  war- 
ranty, we  can  not  hold  that  such  super-added  provision  rescinds 
and  vacates  the  contract  of  warranty.  We  are  of  the  opinion 
that  in  such  cases,  the  buyer  has,  if  not  a  double  remedy,  at 
least  a  choice  of  remedies,  either  to  return  the  property  within 
a  reasonable  time  or  keep  it  and  maintain  an  action  for  a  breach 
of  warranty."    See,  also,  56  Conn.,  489. 

In  Kemp  v.  Freeman,  42  Illinois  Appeals,  500,  an  action  was 
brought  on  a  warranty  on  the  sale  of  a  stallion,  wherein  a 
warranty  was  made  that  the  animal  was  to  be  sound  and  healthy, 
and  in  every  respect  an  average  breeder.  "We  agree  to  taje 
him  back  and  replace  him  with  another  horse  of  equal  value 
and  grade,"  was  the  contract.  Passing  upon  this  contract,  the 
court  said  the  transaction  between  the  parties  was  an  uncon- 
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ditional,  absolute  and  fully  completed  sale,  with  the  warranty 
of  the  seller  super-added.  Had  there  been  no  condition  in 
the  contract  by  which  the  appellants  bound  themselves  to  take 
the  stallion  back  in  case  of  a  breach  of  the  warranty,  the  ap- 
pellee could  only  have  kept  the  horse  and  brought  an  action 
for  damages  for  the  breach.  The  clause  by  which  the  appellants 
agreed  that  the  horse  might  be  returned  if  there  was  a  breach 
of  the  warranty  only  operated  to  give  the  appellee  that  priv- 
ilege which  otherwise  he  would  not  have  had.  To  similar  ef- 
fect, Osborne  v.  McQueen,  67  Wis.,  page  392;  81  Wis.,  399. 

These  last  cases  are  interesting  as  making  clear  the  correct- 
ness of  the  position  taken  by  the  plaintiff.  In  the  70  Fed.  Rep., 
648,  Eyers  v.  Hodden,  an  action  was  brought  upon  a  warranty 
for  sale,  reading  as  follows : 

'*We  hereby  guarantee  the  above  named  horse.  •  •  •  In 
case  he  should  prove  not  to  be  so,  we  agree  to  replace  him 
with  another  horse  of  the  same  breed  and  price,  upon  delivery 
to  us  of  the  above-named  horse  at  our  stables  without  cost  to 
us,  if  as  sound  and  in  as  good  condition  as  when  purchased  of 
us." 

On  the  conclusion  of  the  evidence,  the  defendants  asked  for 
a  directed  verdict  because  plaintiffs  did  not  return  the  horse 
according  to  the  conditions  of  the  warranty,  and  thus  give  the 
defendants  an  opportunity  to  replace  him.  The  court  held  that 
the  plaintiff  was  not  restricted  to  the  special  remedy,  but  might 
waive  it  and  sue  for  breach  of  warranty  (see  syllabi).  In  de- 
termining the  meaning  of  the  warranty  in  that  case,  the  court 
stated,  at  page  651: 

"The  guaranty  is  absolute  and  complete  in  itself,  closing 
with  a  full  stop.  The  provision  for  the  return  of  the  horse, 
which  is  super-added,  does  not  in  terms  make  it  obligatory  to 
the  purchasers  to  return.*' 

In  the  case  at  bar,  it  is  true  that  the  warranty  does  close 
with  a  full  stop  with  the  super-added  provision  (see  case  of 
Eyers)  **in  case  he  should  prove  not  to  be  so.''  Observe  the 
language  in  case  at  bar:  ''Failing  this/'  does  not  in  terms  make 
it  obligatory  on  the  plaintiff  to  return  the  stock. 
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In  Kemp  v.  Freeman^  cited  above,  the  warranty  does  not 
meet  the  period  **(.),"  referred  to  as  **a  full  stop/*  The 
super-added  remedy  is  introduced  by  similar  words,  having  in 
the  judgment  of  the  court,  a  similar  effect,  to-wit,  **and  in  case 
he  fails."  This  clause,  the  court  holds,  gives  the  plaintiff  the 
privilege  which  otherwise  he  would  not  have  had.  Giving  a 
like  construction  to  the  memorandum  made  at  the  time  of  sale 
in  this  case,  it  must  be  concluded  that  the  plaintiff  is  not  re- 
stricted to  the  special  remedy  therein  suggested,  and  which  by 
the  terms  of  the  agreement  is  not  obligatory,  nor  does  it  restrict 
the  plaintiff  to  but  a  single  remedy,  but  they  may  sue  for  a 
breach  of  the  warranty. 

We  are  of  the  opinion  therefore,  that  the  giving  of  this  ad- 
ditional remedy  does  not  deny  or  abridge  any  of  the  remedies 
provided  for  by  the  law.  The  remedy  being  simply  additional, 
the  party  could  have  elected  which  one  he  would  reply  upon. 
The  case  in  2  C.  C. — ^N.  S.,  page  90,  is  strongly  su^estive  of 
the  correctness  of  the  reasoning  that  has  here  been  employed. 
We  think  the  demurrer,  therefore,  for  these  reasons  ought  to 
be  sustained. 

Edwards  Ritchie  and  Alfred  B.  Benedict,  for  the  demurrer. 

Robertson  &  Buchwalter,  contra. 
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DISCRETION  AS  TO  THE  ORDERING  OW  NEW  SIDEWALK. 

[Common  Pleas  Court  of  Franklin  County.] 

Henry  J.  Detmers  v.  The  City  op  Columbus,  Ohio,  et  al. 

Decided,  November,  1904. 

Municipal  Corporations — Improvement  of  Sidewalks — Discretion  as  to 
Hoto  the  Work  Shall  be  Done — Abuse  of  Discretion — Courts  will 
Grant  Relief,  When. 

1.  The  power  which  is  vested  in  municipalities  to  improve  and  repair 

streets  and  sidewalks  includes  discretion  as  to  grade,  manner  of 
construction,  and  time  when  the  improvement  or  repair  shall  be 
made,  and  in  the  absence  of  manifest  abuse  this  discretion  is  not 
subject  to  Judicial  control. 

2.  Such  an  abuse  of  discretion  occurs  when  a  brick  sidewalk,  which 

is  in  good  repair  and  corresponds  with  the  walks  as  generally 
laid  in  other  parts  of  the  city,  is  ordered  taken  up  and  replaced 
with  a  more  expensive  cement  walk,  the  only  object  of  the  change 
being  the  correction  of  the  grade  and  of  the  slope  of  the  walk; 
and  in  such  a  case  relief  by  W9y  of  injunction  will  be  granted  to 
the  property  owner. 

Dillon,  J. 

The  plaintiff  owns  property  having  a  frontage  of  over  one 
hundred  feet  on  Sixth  avenue,  this  city,  and  heretofore  has 
been  duly  served  with  a  notice  by  the  city  of  Columbus  to 
repair  the  sidewalk  along  his  property  on  said  avenue  by 
making  several  changes  thereon,  to-wit:  first,  to  conform  to 
a  grade  now  established  by  the  city  of  Columbus,  which  neces- 
sitated the  raising  of  the  sidewalk  several  inches;  second,  to 
make  the  regulation  slope  from  the  fence  to  the  gutter  or 
curb;  and,  third,  to  change  the  character  of  the  sidewalk  and 
the  brick  from  the  present  one,  which  is  brick,  by  constructing 
the  sidewalk  out  of  cement. 

The  plaintiff,  having  objected  to  this  last  form  of  repair, 
has  refused  to  construct  the  sidewalk,  and  brings  an  injunction 
against  the  city  from  constructing  the  same.  It  is  admitted 
that  the  city  is  about  to,  and  has  indeed,  let  the  contract  for 
constructing  a  new  cement  sidewalk. 
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A  fair  preponderance  of  the  evidence  shows  that  the  side- 
walk as  originally  constructed,  when  this  suhdivision  was  laid 
out,  was  constructed  under  the  direction  of  the  city  engineer 
and  conformed  to  the  grade  at  that  time.  The  necessity  for  a 
new  grade  at  the  *  present  time  is  not  denied.  The  present 
quality  of  brick  is  good.  The  bricks  are  in  perfect  condition 
and  the  sidewalk  is  smooth.  Two  defects  exist:  first,  the  prop- 
erty owner  immediately  west  of  the  plaintiff  has  constructed  a 
new  sidewalk  of  cement,  conforming  to  the  new  grade,  and  which 
makes  that  sidewalk  about  four  inches  higher  than  the  plaint- 
iff's sidewalk;  second,  the  plaintiff's  sidewalk  does  not  have 
such  a  slope  as  runs  the  water  off  at  the  rear  end  in  a  proper 
manner. 

It  must  be  admitted  that  the  power  to  improve  and  repair 
streets  and  sidewalks  is  vested  in  the  corporation,  and  the 
discretion  as  to  the  grade,  the  manner  of  construction,  as  well 
as  the  discretion  as  to  when  a  sidewalk  should  be  repaired  are 
not  subject  to  judicial  control,  unless  such  abuse  is  apparent 
as  would  authorize  a  departure  from  that  rule,  h  is  essential 
that  this  discretion  as  to  when  a  sidewalk  should  be  repaired 
are  not  subject  to  judicial  control,  unless  such  abuse  is  appar- 
ent as  would  authorize  a  departure  from  that  rule.  It  is 
essential  that  this  discretion  be  lodged  somewhere,  and  that  it 
does  lie  in  the  city  there  can  be  no  dispute.  The  city  is  liable 
in  damages  to  any  one  who  is  injured  by  reason  of  its  failure 
to  keep  sidewalks  in  repair.  And  with  this  duty  there  must 
necessarily  be  coupled  discretion  to  determine  the  time,  the 
manner  and  extent  of  repairs  necessary,  and  it  has  been  held 
where  a  city  has  been  compelled  to  pay  damages  for  injuries 
caused  by  defective  sidewalks,  it  can  not  afterwards  recover 
in  damages  from  the  property  owner  whose  negligent  con- 
struction of  the  walk,  or  whose  neglect  to  repair  it,  caused  the 
injury.     Wilhelm  v.  The  City  of  Defiance,  58  Ohio  State,  56. 

The  only  question,  therefore,  left  for  this  court  to  determine, 
is  whether  or  not  the  city  has  abused  its  discretion  in  ordering 
this  sidewalk  to  be  constructed  of  cement,  a  much  more  ex- 
pensive material  as  well   as  different   in   character   from  the 


NISI  PRIUS  REPORTS— NEW  SERIES.  659 

1904-5.]  Detmers  v.  City  of  Columbus  et  al. 

present  one.  It  must  be  conceded  that  the  objection  of  the 
city  to  the  present  sidewalk  is  not  based  upon  the  material 
out  of  which  the  sidewalk  is  constructed.  There  is  not  one 
reason  advanced  nor  complaint  made  by  the  city  against  the 
material  in  the  present  sidewalk.  The  objections  consist  only 
in  the  present  grade  of  the  sidewalk  and  the  slope  thereof 
toward  the  curb.  The  evidence  shows  that  with  the  exception 
of  the  sidewalk  immediately  across  the  street  from  the  one  in 
question  here,  and  which  was  ordered  repaired  at  the  same 
time,  and  with  the  exception  of  a  short  space  immediately  west 
of  the  plaintiff  here,  which  has  been  voluntarily  constructed 
of  cement  by  the  owner,  that  the  remainder  of  the  sidewalks 
on  that  street  is  in  the  main  constructed  of  brick.  The  fact 
is  that  the  city  of  Columbus  on  that  street  has  recognized  and 
still  recognizes  brick  sidewalks  to  be  suiBcient.  The  city  has 
announced  and  advanced  no  other  policy.  If  any  necessity 
exists  for  the  use  of  cement  sidewalks,  or  if  the  brick  side- 
walks are  not  sufficient,  such  a  policy  should  be  indicated  by 
the  city  at  least  to  all  of  the  parties  having  sidewalks  upon  the 
street,  or  a  good  part  of  the  street  in  question;  certainly 
not  less  than  the  entire  street  between  any  two  squares.  I 
am  unable  to  see  the  reasonableness  of  an  action  on  the  part 
of  the  city  which  will  require  and  seek  to  determine  a  cement 
sidewalk  to  be  essential  in  front  of  A's  house  and  at  the  same 
time  not  make  the  same  order  with  reference  to  B.  Granting 
that  the  city,  for  the  sake  of  uniformity  and  for  beauty,  may 
require  a  cement  sidewalk  to  be  laid  on  a  certain  street  uni- 
formly between  certain  points,  such  a  condition  does  not  exist 
in  this  case. 

That  the  court  has  power  in  such  a  case  as  this  to  determine 
whether  or  not  there  has  been  an  abuse  of  discretion,  see  the  case 
of  Hawes  v.  The  City  of  Chicago,  158  111.,  653,  where  that  court 
holds  that: 

**An  ordinance  compelling  the  substitution  of  a  cement  side- 
walk in  places  of  a  plank  walk  in  front  of  a  vacant  twenty-acre 
lot,  which  had  been  laid  less  than  six  months  before  in  con- 
and  in  all  respects  safe,  convenient  and  sufficient  for  public 
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formity  with  an  ordinance,  and  which  was  in  good  condition 
Bse,  is  unreasonable,  unjust,  oppressive  and  therefore  void." 

In  this  case  I  do  not  have  any  occasion  to  find,  nor  do  I  find, 
there  was  any  ^uch  oppression  as  seems  to  be  indicated  by  th? 
court  in  the  foregoing  quotation.  As  stated  by  Elliott  .in  the 
citation  by  counsel  for  the  defendant,  the  right  of  the  judiciary 
to  interfere  exists  where  there  has  been  either  fraud,  or  oppres- 
sion, or  any  such  act  as  would  constitute  an  abuse  of  discretion. 

My  conclusion,  therefore,  is  that  where  the  plain  and  manifest 
objects,  and  only  objects  of  an  improvement  of  a  sidewalk  con- 
sist in  the  correction  of  its  grade  and  of  its  slope,  it  is  an 
abuse  of  discretion  for  the  council  to  require  in  addition  to  such 
changes  the  destruction  of  a  perfectly  good  brick  sidewalk  and 
the  construction  of  a  new  sidewalk  made  from  a  more  expensive 
material,  to-wit,  cement,  when  at  the  same  time  the  policy  of 
the  city  is  to  permit  all  others  on  the  same  street  and  the  same 
locality  to  maintain  sidewalks  of  brick. 

The  injunction,  therefore,  will  be  made  perpetual.  Appeal 
bond  fixed  at  $50,  and  exceptions  noted. 

L.  6r.  Addison,  for  plaintiff. 

J.  M.  BvUer,  for  defendant. 
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DEATH  OF  PLAlNTiFr  DUMNG  PENDENCY  OP  NEGUGENT 

INJURY  SUIT. 

[Oommon  Pleas  Court  of  Cuyahoga  County.] 
Michael  Gallagher  v.  The  River  Furnace  &  Dock  Company. 

Decided*  February  1,  1905. 

Action  for  Negligent  Injury — Death  of  Plaintiff  from  Buch  Injury 
Pending  Suit — Revivor  in  Name  of  Administrator — Sections  4976, 
5244  and  6134,  Revised  Statutes, 

1.  Sections  4975,  5144  and  6134,  Revised  Statutes,  are  to  be  construed 

in  pari  materia;  and  where  it  appears  that  a  party  having  suffered 
injury  because  of  the  negligence  of  another,  in  his  lifetime  brought 
suit  to  recover  for  such  injury,  and,  pending  said  suit,  died  of 
said  injury,  said  action  can  not  be  revived  under  Section  5144  in 
the  name  of  the  administrator.  In  such  a  case,  Section  6134  pro- 
vides the  exclusive  remedy. 

2.  Sections  4975  and  5144,  Revised  Statutes,  apply  where  death  results 

from  other  causes  than  the  negligent  injury. 

Tilden,  J.  (orally). 

In  this  case,  Michael  Oallagher,  the  original  plaintiff,  was 
in  the  employ  of  the  defendant  as  a  brakeman.  On  January 
19,  1900,  he  was  severely  injured  in  a  collision.  He  brought 
an  action  against  defendant  to  recover  for  the  injuries  thus 
sustained,  alleging  that  said  collision  was  due  to  the  negligence 
of  the  defendant  After  the  commencement  of  said  action, 
Gallagher  died,  as  it  was  claimed,  from  said  injuries.  One 
Anthony  Gallagher  was  appointed  his  administrator,  and  sought 
to  revive  the  action  against  the  defendant  by  supplemental  pe- 
tition and  process.  Said  supplemental  petition  averred  that  the 
said  Michael  Gallagher  died  as  the  result  of  the  injuries  com- 
plained of  in  the  original  petition.  On  the  trial  of  the  case, 
the  defendant  objected  to  the  offering  of  any  evidence  under 
the  original  and  supplemental  petitions,  on  the  ground  that 
the  action  had  abated.  Said  objection  was  sustained,  the  court 
rendering  the  following  opinion : 

This  argument  has  proceeded  upon  the  theory  that  this  ac- 
tion was  brought  by  Michael  Gallagher  in  his  lifetime  for  the 
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injuries  that  he  had  received  by  the  fault  of  the  defendant,  as 
alleged  in  the  petition;  that  he  died  p^ding  this  action;  that 
it  was  revived  in  the  usual  method,  in  the  name  of  his  admin- 
istrator, and  is  now  proceeding  in  the  name  of  his  administrar 
tor  as  representative  of  his  estate. 

I  say  it  was  argued  on  the  theory  that  he  died  of  the  injuries 
complained  of  in  the  petition.  I  deem  the  establishment  of 
that  fact  essential  to  a  final  decision  of  this  question. 

It  is  urged  on  the  part  of  the  defendant  objecting  to  this 
evidence,  these  facts  appearing,  and  it  appearing  that  he  died 
of  these  injuries,  that  Sections  6134  and  6135  provide  the  ex- 
clusive remedy  for  recovering  for  any  injury  he  may  have 
received  causing  his  death.  It  is  argued  on  behalf  of  the  plaint- 
iff that  there  are  two  remedies;  that  Section  4975  provides 
that— 

**In  addition  to  the  causes  of  action  which  survive  at  com- 
mon law,  causes  of  action  for  mesne  profits,  or  for  injuries  to 
the  person  or  property,  or  for  deceit  or  fraud,  shall  also  sur- 
vive ;  and  the  action  may  be  brought,  notwithstanding  the  death 
of  the  person  entitled  or  liable  to  the  same." 

That  in  his  lifetime,  this  man  now  deceased,  had  a  cause  of 
action  for  his  injuries  in  him,  which  was  one  cause  of  action, 
which  survived  by  his  death  by  Section  4975  to  his  personal 
representatives  for  the  benefit  of  his  estate,  and  Sections  6134 
and  6135  create  another  cause  of  action  independent  of  the 
cause  of  action  of  the  deceased  in  his  lifetime,  and  which  is 
now  sought  to  be  enforced. 

Now,  the  courts  of  this  country  differ  widely  as  to  whether 
or  not  provisions  similar  to  the  provisions  of  our  code — 4975, 
5144  and  6134 — create  two  causes  of  action,  or  only  one,  in  the 
case  where  death  results  from  a  wrongful  injury,  and  I  pass 
on  this  so  quickly  after  argument  by  plaintiff's  counsel,  because 
I  recognize  the  fact  that  there  is  dispute  upon  authority  upon 
the  proposition,  and  the  matter  must  be  worked  out  by  this 
court,  consonant  with  the  decisions  of  the  higher  courts  of 
this  state. 

"Section  4975.  In  addition  to  the  causes  of  action  which 
survive  at  common  law,  causes  of  action  for  mesne  profits,  or 
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for  injuries  to  the  person  or  .property,  or  for  deceit  or  fraud, 
fihall  also  survive;  and  the  action  may  be  brought  notwith- 
standing the  death  of  the  person  entitled  or  liable  to  the 
same." 

"Section  5144.  Except  as  otherwise  provided  no  action 
or  proceeding  pending  in  any  court  shall  abate  by  the  death 
of  either  or  both  of  the  parties  thereto,  except  an  action  for 
libel,  slander,  malicious  prosecution,  for  a  nuisance,  or  against 
a  justice  of  the  peace  for  misconduct  in  office,  which  shall 
abate  by  the  death  of  either  party." 

**  Section  6134.  Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the  act,  neg- 
lect or  default  is  such  as  would  (if  death  had  not  ensued),  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the 
corporation  which,  or  the  person  who  would  have  been  liable 
if  death  had  not  ensued,  or  the  administrator  or  executor  shall 
be  liable  for  an  action  for  damages,"  etc. 

**  Section  6135.  Every  such  action  shall  be  for  the  exclusive 
benefit  of  the  wife  or  husband,  and  children,  or  if  there  be 
neither  of  them,  then  of  the  parents  and  next  of  kin,"  etc. 

That  is  the  form  of  action.  It  would  seem  that  there  is 
room  for  doubt  if  this  were  an  original  question.  In  applying 
reasoning  to  it,  there  might  be  serious  room  for  doubt  whether 
or  not  6134  and  6135  were  not  intended  to  create  a  liability,  a 
cause  of  action,  independent  of  the  cause  of  action  that  existed 
in  the  decedent  It  is  settled  in  this  state,  however,  that  if  a 
party  lives,  suffers  pain,  and  brings  an  action,  and  settles  that 
action,  there  being  a  satisfaction  between  him  and  the  party 
claimed  to  be  negligent,  and  he  dies  of  his  injuries,  that  that 
is  a  final  settlement  and  a  bar  to  further  recovery.  It  is  settled 
in  this  state,  I  take  it,  that  if  a  cause  of  action  is  barred  by  the 
statute  of  limitations  prior  to  the  death  of  the  party  who  is 
injured,  that  is  a  bar  to  recovery  by  the  next  of  kin  under 
Sections  6134  and  6135. 

Now,  that,  in  the  mind  of  the  court,  is  absolutely  inconsistent 
with  separate  and  distinct  causes  of  action,  because,  if  Sections 
6134  and  6135  created  a  liability  and  a  new  cause  of  action, 
it  is  not  dependent  upon  the  prior  cause  of  action,  and  the  fact 
that  a  cause  of  action  may  be  settled  by  the  decedent  in  his 
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lifetime  could  not  affect  it.  If  it  is  a  separate  cause  of  action, 
how  could  satisfaction  by  somebody,  who  has  not  that  cause  of 
action,  liquidate  and  settle  the  cause  of  action  which  is  not 
in  him?  That  far  our  courts  have  gone;  that  is  settled  in  the 
15th  Circuit  Court  Eeports,  page  581.  I  read  the  syllabi  of 
that  case: 

**2.  The  limitation  of  an  action  under  Section  6135  of  the 
Revised  Statutes,  for  causing  death  from  wrongful  act,  runs 
from  the  death  of  the  person  who  dies  from  the  wrongful  act. 
And  the  right  to  maintain  the  action  is  not  affected  by  the 
lapse  of  time  between  the  injury  and  the  death,  unless  recovery 
by  the  deceased  person,  had  not  death  ensued,  is  barred  by  the 
statute  of  limitations  at  the  time  of  death. 

**3.  A  contract  of  settlement,  unimpeached  for  cause,  made 
by  the  deceased  in  his  lifetime  with  the  person  whose  unlawful 
act  is  the  cause  of  death,  for  the  injury  which  resulted  in  the 
death,  the  terms  of  which  contract  were  complied  with  in  the 
lifetime  of  the  deceased,  by  the  party  whose  unlawful  act  caused 
the  death,  when  so  pleaded,  and  established,  is  a  bar  to  an 
action  by  his  administrator  under  Section  6134  of  the  Revised 
Statutes. 

**4.  Section  6134,  which  warrants  an  action  for  causing  death 
by  wrongful  act,  does  not  create  a  second  liability,  and  is  not 
double  liability  for  the  same  wrong,  but  implies  that  the  lia- 
bility for  the  wrong  has  not  been  satisfied ;  that  the  penalty  for 
the  wrongful  act  and  result  has  not  been  paid ;  and  the  wrong- 
doer being  deemed  to  be  still  liable  for  the  wrong,  the  statute 
dietermines  in  whose  favor  the  liability  still  exists,  and  points 
out  the  remedy  by  which  satisfaction  of  it  may  be  enforced, 

**5.  An  action  for  death  by  wrongful  act  can  only  be  main- 
tained by  the  personal  representative  of  deceased,  when  such 
condition  exists,  at  the  time  of  death,  that  the  deceased,  had 
not  death  ensued,  could  have  maintained  an  action  for  the 
injury. 

"6.  If  deceased  in  his  lifetime  debarred  himself  from  recov- 
ery, and  had  no  cause  of  action  at  the  time  of  his  death,  no 
action  would  arise  in  favor  of  his  next  of  kin  at  his  death,  and 
his  administrator  would  be  precluded  from  maintaining  an  ac- 
tion under  Section  6134.*' 

Therp  is  a  discussion  on  a  later  page  of  this  opinion  with 
respect  to  these  matters,  but  that  announces  this  rule.  If  there 
was  a  settlement  accord  and  satisfaction  between  Michael  Gal- 
lagher and  this  defendant  in  his  lifetime,  that  would  be  a  bar 
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to  recovery  here.  How  could  that  be  if  there  is  a  new  cause 
of  action  created  by  Section  6134 1  There  is  a  case  in  the  16th 
Circuit  Court.    I  read  the  second  Eorllabus,  page  470 : 

*' Where  death  was  caused  by  the  injury,  and  the  action  is 
brought  by  the  administrators  under  the  statute,  admissions 
of  the  deceased  as  to  the  manner  in  which  the  accident  hap- 
pened are  admissible." 

This  decision  is  by  Judge  Smith,  of  the  circuit  court,  whom 
we  all  know  is  a  strong  judge,  and  it  is  in  the  line  of  the  hold- 
ing of  the  58th  0.  S.,  400.  And  what  is  the  theory  upon  which 
this  admission  is  made  admissible?  It  is  that  the  decedent, 
making  these  admissions,  was  in  privity  with  the  heirs,  repre- 
senting the  same  cause  of  action,  making  admissions  with  re- 
spect to  the  same  liability. 

If  Section  6134  creates  a  new  and  independent  cause  of  ac- 
tion, and  in  the  decedent  there  is  another  cause  of  action,  his 
admissions  might  bind  him  as  to  enforcing  that  cause  of  ac- 
tion in  him,  but  it  could  not  bind  anybody  that^  is  not  in 
privity  with  him.  One  could  only  be  in  privity  with  him  when 
he  was  seeking  to  enforce  the  same  liability. 

Now,  our  Supreme  Court  has  said  things  that  I  think  can 
not  be  misunderstood,  and  I  feel  that  there  is  no  room  for  this 
court  to  hold  anything,  except  one  thing,  in  this  contention. 

I  want  simply  to  read  the  language  of  the  court  in  58  O.  S., 
407-8.  I  feel  bound  by  the  language  of  the  Supreme  Court 
in  that  case: 

**The  statute  must  be  construed  in  connection  with  the  com- 
mon law  as  it  existed  at  and  before  its  passage.  While  at 
common  law  the  party  injured  by  the  negligence  of  another 
had  a  right  of  action  against  such  party  for  damages,  such 
right  of  action  does  not  survive,  but  abates  at  his  death. 

**The  effect  of  the  statute  is  to  pick  up  this  abated  right  of 
action  of  the  deceased,  and  permit  it  to  be  prosecuted  by  the 
administrator,  for  the  benefit  of  the  next  of  kin.  It  is  not  a 
new  right  of  action  that  is  prosecuted  by  the  administrator, 
but  it  is  the  same  right  of  action  which  the  deceased  had 
until  his  death.  Upon  the  death  of  the  injured  party,  the 
right  of  action  by  the  force  of  the  statute  passes  by  succes- 
sion to  the  administrator  for  the  benefit  of  the  next  of  kin." 
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What  passed — ^the  right  of  action  to  recover  damages  present 
andl  prospective  has  passed  by  succession  by  Sections  6134  and 
6135,  to  the  administrator  for  the  benefit  of  the  next  of  kin  to 
be  enforced  according  to  the  terms  of  the  statute.  The  rule 
of  damages  is  different,  but  it  is  the  same  cause  of  action 
passed  by  succession,  and  it  would  have  been  abated  but  for  the 
statutes,  Section  6134.  The  Supreme  Court  in  the  58  0.  S., 
at  page  408,  further  say: 

**This  succession  more  clearly  appears  when  considered  with 
reference  to  the  defendant.  By  his  wrongful  act  he  caused 
an  injury  which  caused  a  pecuniary  loss  to  both  the  injured 
party  and  to  his  next  of  kin.  The  right  of  action  to  recover 
damages  in  respect  to  such  act,  rests  in  the  injured  party 
alone,  so  long  as  he  lives,  and  should  he  be  compensated  in 
his  lifetime  no  action  can  be  maintained  by  his  administrator 
or  next  of  kin  for  damages,  even  though  it  should  be  clear  that 
the  next  of  kin  sustained  a  great  pecuniary  loss  by  reason  of 
the  wrongful  act.  In  such  cases  the  pecuniary  loss  sustained 
by  the  next  of  kin  is  deemed  compensated  bv  the  increase  of 
the  estate  of  the  deceased.  Should  the  defendant  fail  to  make 
compensation  to  the  injured  party  during  his  lifetime,  the 
liability  to  make  compensation  for  the  pecuniary  injury  re- 
sulting from  the  wrongful  act,  instead  of  abating  as  at  com- 
mon law,  is  by  force  of  the  statute  kept  alive,  and  the  ad- 
ministrator succeeds  to  the  right  to  bring  an  action  upon  such 
•liability  to  recover  damages,  in  the  nature  of  compensation,  for 
the  pecuniary  loss  sustained  by  the  next  of  kin  by  reason  of 
such  wrongful  act.  The  liability  of  the  defendant  to  the  party 
injured,  and  the  liability  over  to  the  administrator  for  the 
benefit  of  the  next  of  kin,  is  for  the  same  wrongful  act,  and 
is  the  same  liability,  and  such  liability  does  not  exist  in  favor 
of  the  injured  party  and  his  next  of  kin  at  the  same  time, 
but  in  succession.  There  is  no  new  liability  created  by  the 
statute  upon  death  of  the  injured  party,  but  the  right  of  suc- 
cession in  the  administrator  to  recover  upon  the  liability  al- 
ready existing  is  created.'' 

Whatever  may  be  the  authorities  of  the  other  states,  and 
there  is  conflict  of  authority,  I  think  that  our  Supreme  Court 
has  held  that  this  Section  6134-5  does  not  create  a  new  liar 
bility;  that  it  picks  up  the  cause  of  action  in  the  decedent 
and  carries  it  over  to  the  benefit  of  the  next  of  kin.  And 
whatever  might  be  the  law  upon  this  as  an  original  question, 
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this  court  has  nothing  to  do  but  to  hold  that  this  is  the  law, 
and  that  will  be  the  holding. 

The  court  holds  that  where  a  person  is  injured  by  the  wrong- 
ful act  of' another,  and  suffers  on  account  of  those  injuries, 
and  brings  an  action  in  his  lifetime  and  dies  of  his  injuries 
pending  the  action,  that  his  administrator  can  not  revive  the 
action  and  prosecute  it  as  his  representative  under  Section 
5144.  The  only  action  that  can  be  prosecuted  after  his  death 
in  such  case  is  the  action  for  wrongful  death  under  Sections 
6134  and  6135. 


DISALLOWANCE  OF  FEES  TO  REFEREE. 

[Common  Pleas  Court  of  Franklin  County.] 

In  the  Matter  op  the  Guardianship  op  Edith  K. 

Gk>RMAN  ET  AL. 

Decided,  November  21,  1904. 

Appeal—Final  Order  l>y  Probate  Conirt — Disallowing  Fees  to  a  Referee 
in  a  Guardianship  Matter — Void  Order  of  Reference. 

1.  An  appeal  lies  from  the  allowance  or  disallowance  of  costs  for  or 

against  a  guardian  or  his  ward. 

2.  Where  a  referee  or  master  commissioner  presents  a  claim  for  fees 

and  expenses  In  the  matter  of  the  examination  of  a  complicated 
guardian's  account,  and  the  claim  Is  disallowed,  the  right  of  ap- 
peal extends  to  such  referee  or  master. 

3.  But  where  the  estate  expressly  objects  to  a  reference  made  by  the 

probate  court,  reference  Is  void  under  Section  5215,  and 
the  property  of  the  estate  can  not  be  amerced  In  any  sum 
whatever  by  reason  of  the  costs  made  thereunder;  such  costs  must 
be  recovered,  If  at  all,  from  the  guardian  whose  entangled  accounts 
made  the  reference  necessary. 

Dillon,  J. 

In  the  probate  court  of  this  county  the  former  guardian  of 
four  minors  resigned  and  a  new  guardian  was  appointed.  In 
the  settlement  of  the  former  guardian's  accounts,  the  probate 
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court  referred  this  cause  to  the  appellant  here,  William  G.  Pen- 
gelly,  as  a  referee,  he  as  an  expert  accountant  to  examine 
through  all  the  accounts  of  the  said  former  guardian  by  reason 
of  their  entanglements  and  complications,  and  to  render  a  full 
report  of  his  findings  to  the  court  To  this  order  of  reference 
the  minors  excepted  and  objected.  The  referee  completed  his 
work  and  reported  to  the  court  and  asked  for  an  allowance  of 
fees  to  him  for  his  services  in  the  sum  of  fifteen  hundred  dol- 
lars. Upon  hearing,  the  probate  court  held  that  the  order  of 
reference  to  the  referee  being  without  consent  of  the  parties, 
was  null  and  void,  and  that  the  said  referee  was  not  entitled 
to  any  allowance  of  fees  or  expenses  by  way  of  costs,  upon 
which  order  the  said  referee  gave  notice  of  his  intention  to  ap- 
peal and  has  given  bond  accordingly. 

A  motion  to  dismiss  this  appeal  for  want  of  jurisdiction  has 
been  filed  and  the  case  has  also  been  argued  upon  its  merits,  and 
I  shall  pass  upon  all  the  questions. 

It  is  provided  by  Section  6407  that  appeals  may  be  taken 
from  the  probate  court  to  the  court  of  common  pleas  from  any 
order,  decision  or  judgment  of  that  court  in  settling  accounts 
of  a  guardian.  A  fair  construction  of  this  statute,  in  my  opin- 
ion, authorizes  an  appeal  from  the  allowance  or  disallowance  of 
costs  for  or  against  a  guardian  or  his  ward  as  the  same  are 
most  clearly  a  part  of  the  settling  of  his  account,  and  come 
within  the  plain  wording  of  the  statute  in  that  behalf. 

The  next  question  raised  is  as  to  the  correctness  of  the 
ruling  of  the  probate  court  in  refusing  to  allow  the  referee  in 
this  case  any  fees.  The  probate  court  has  power  to  make  a  ref- 
erence of  cases  pending  therein  by  virtue  of  Section  6400,  but 
it  is  especially  provided  by  Section  5215  of  the  Revised  Stat- 
utes that  no  reference  can  be  made  by  the  probate  court  ex- 
cept by  consent  of  the  parties.  In  this  case  there  being  no 
consent  by  the  parties,  the  reference  was  without  the  power 
of  the  court,  and  therefore  any  expenses  incurred  thereby,  or 
fees  claimed  by  reason  thereof,  can  not  be  maintained  by  virtue 
of  such  order  of  the  court.  It  was  the  exercise  of  a  jurisdiction 
expressly  prohibited  the  probate  court,  and  therefore  void,  and 
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no  legal  charge  or  claim  could  be  based  upon  that  order.  In  so 
far,  therefore,  as  that  court  refused  to  charge  the  expenses 
thereof  against  the  estate,  that  court's  action  was  right  for  two 
rea49ons: 

First,  that  the  estate  having  expressly  objected  to  the  refer- 
ence, its  property  can  not  now  be  amerced  in  any  sum  whatever 
by  reason  of  the  costs  made  thereund-er. 

Second,  it  was  the  duty  of  the  former  guardian  to  keep  and 
present  such  accounts  as  clearly  and  openly  showed  each  and 
every  transaction.  It  was  a  part  of  his  duty  as  such  guard- 
ian, and  for  which  he  is  duly  compensated.  If  the  guardian, 
therefore,  had  kept  such  accounts  that  the  same  were  entan- 
gled and  complicated,  the  costs  made  by  reason  thereof  should 
not,  in  any  event,  be  taxed  against  his  wards  or  their  estate. 

As  to  the  right  of  the  referee  in  such  case  either  to  recover 
against  the  former  guardian  individually,  or  as  to  the  right  of 
the  court  to  award  the  costs  against  said  guardian  as  an  in- 
dividual, I  do  not  find  it  necessary  here  to  determine,  and  the 
same  has  not  been  argued  or  raised  by  the  pleading.  Costs,  as 
such,  were  unknown  to  the  common  law  and  are  purely  a 
creature  of  the  statute,  and  it  is  provided  by  statute  at  5331 
that  in  such  actions  as  the  one  at  bar  the  court  may  award  and 
tax  coerts  afnd  apportion  them  between  the  parties  as  it  might 
adjudge  to  be  right  and  equitable,  and  that  this  statute  is  ap- 
plicable to  probate  courts.  See  In  re  Robbs  Estate,  16  Ohio 
St.,  274. 

It  is  claimed,  however,  that  at  the  hearings  before  the  referee 
in  the  examination  of  the  former  guardian's  accounts,  the  said 
minors,  through  their  new  guardian,  appeared  from  time  to 
time,  and,  therefore,  they  are  now  estopped  from  claiming  that 
the  order  of  reference  was  illegal  and  void,  and  therefore  they 
are  bound  thereby  the  same  as  though  the  order  had  been 
properly  and  legally  made.  This  view  is  clearly  erroneous.  It 
is  the  duty  of  parties  to  save  and  reserve  their  rights  by  ex- 
ception and  objections  to  any  order  of  any  court  made  affect- 
ing them.  Having  done  so,  it  is  not  their  duty  to  sulk  and 
remain  away  and  have  nothing  further  to  do  with  the  proceed- 


670  FRANKLIN  COUNTY  COMMON  PLEAS. 


Guardianship  of  Edith  K.  Gorman  et  al.       [Vol.  II,  N.  S. 


ings  thereunder.  On  the  contrary,  in  such  a  case  as  this,  it  was 
their  duty,  having  so  excepted,  to  abide  by  the  ruling  of  the 
court  until  the  proper  time  came  to  review  that  order.  It  was 
their  plain  duty  and  privilege  to  appear  before  the  referee  and 
see  that  no  advantage  was  taken  of  their  estate,  and  that  all 
matters  which  were  proper  for  them  to  present  to  the  referee 
were  so  presented,  and  indeed  to  treat  the  order  of  the  court 
as  a  binding  and  valid  order  until  by  proper  proceedings  it 
might  be  reversed.  In  other  words,  it  is  not  required  during 
the  proceeding  of  a  trial  that  a  party  decide  then  and  there 
at  his  own  risk  as  to  whether  or  not  each  and  every  action  of 
the  court  is  right.  In  the  case  at  bar,  the  wards  are  clearly 
not  estopped  by  their  action  in  appearing  before  the  referee. 

It  is  further  claimed  in  this  case,  however,  that  a  master 
commissioner  can  not  appeal  from  this  order,  and  the  case  of 
Fiedeldey  v.  Diserens,  26  Ohio  St.,  212,  is  relied  upon.  In  that 
case,  the  court  held  that  a  master  commissioner  or  other  party 
entitled  to  have  fees  taxed  as  costs,  could  not  prosecute  error 
to  reverse  the  lower  court's  order,  and,  as  a  reason  for  this 
holding,  the  court  says  that  to  so  hold  **  would  be  to  hold 
that  every  oflBcer  and  every  witness  entitled  to  costs  in  a  case 
might  prosecute  proceedings  in  error  to  reverse  the  court's 
order  disallowing  his  claim  for  costs."  No  other  reason  what- 
ever is  given  except  the  inconvenience  which  might  arise  if  the 
court  should  hold  otherwise.  It  need  not  be  added  that  such 
an  authority  upon  such  reasoning  can  not  have  great  weight 
in  deciding  a  question  of  this  kind.  This  case  is  also  made  a 
basis  of  a  somewhat  similar  decision  in  the  case  of  WUder  v. 
Wilder,  1  C.  C. — N.  S.,  88,  and  is  also  cited  in  part  as  a  rea* 
son  for  the  decision  in  the  case  of  Schidler  v.  Railway  Com- 
pany,  20  C.  C,  453,  in  which  the  court  held  that  a  receiver 
can  not  appeal  to  the  circuit  court  from  a  judgment  of  the 
common  pleas  sustaining  exceptions  to  his  final  report.  The 
reason  given  in  the  last  mentioned  case,  however,  is  that  the 
allowance  or  disallowance  of  fees  to  a  receiver  was  not  a  final 
order,  as  that  term  is  used  in  Section  5226  of  the  Revised 
Statutes,  and  that  the  correct  remedy  was  by  error  and  not  by 


NISI  PRIUS  REPORTS— NEW  SERIES.  671 

1904-^.]  Guardianship  of  Edith  K.  Gorman  et  al. 

appeal.  But  the  statute  under  consideration  (6407)  gives  his 
right  of  appeal  to  ''any  person  against  whom  such  order,  deci- 
sion or  decree  shall  be  made  or  who  may  be  affected  thereby/^ 
It  would  be  a  perversion  of  construction  to  say  that  this  lan- 
guage does  not  mean  what  it  8a3rs,  to-wit,  that  any  person  who 
is  affected  may  so  appeal,  and  this  applies  not  only  to  the 
original  parties  to  the  proceedings,  but  to  outsiders  as  well. 

The  real  question,  therefore,  before  this  court  is  whether  or 
not  in  order  to  so  appeal  the  party  so  affected,  or  as  provided 
in  the  statute  authorizing  appeals  from  common  pleas  court,  the 
** person  interested*'  may  perfect  such  an  appeal  without  first 
becoming  a  party  to  the  cause  himself.  The  statutes  must  be 
construed  with  reference  to  logical  and  orderly  pleadings.  It 
must  be  apparent  that  a  receiver,  a  master  commissioner,  an 
attorney  in  a  partition  suit,  a  clerk  of  the  court,  or  sheriff,  are 
not  parties  to  the  action.  If  any  of  them  be  aggrieved  by  any 
order  of  the  court  that  grievance  at  once  becomes  in  such  a 
case  as  the  one  at  bar,  x^ersonal  and  not  official.  In  other  words, 
an  appeal  by  a  receiver  as  to  any  order  affecting  him  in  his 
oflScial  capacity  and  requiring  him  to  do  or  not  do  something 
with  reference  to  his  trust  and  estate  is  one  thing,  and  an  appeal 
by  a  receiver  in  his  individual  capacity  for  a  grievance  to 
himself  is  quite  another  and  different  thing.  An  order  allow- 
ing a  receiver  a  sum  of  money  as  fees  is  not  made  to  him  in 
his  official  capacity,  and  has  nothing  whatever  to  do  with  his 
estate,  nor  does  he  so  account  for  such  money  as  a  part  of  his 
administration  or  estate.  On  the  contrary,  it  is  made  to  him 
in  his  individual  capacity,  as  to  which  he  individually  is  af- 
fected, and  as  to  which  if  he  desires  to  prosecute  error  or 
appeal,  he  should,  in  his  individual  capacity,  make  himself  a 
party.  The  same  should  be  true  as  to  the  master  commis- 
sioner, clerk  of  court,  a  creditor  of  an  estate,  etc.,  who  desire 
to  have  proceedings  reviewed.  This  is  not  only  suggested  by 
orderly  and  logical  pleadings  and  system,  but  is  in  justice  to 
the  other  parties  to  the  cause;  if  such  a  person  so  appealing 
should  fail  in  the  upper  court,  and  costs  be  adjudged  against 
him,  how  would  th^y  be  enforced  or  collected,  if  he  were  not 
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a  party  to  the  suit!  The  court  could  not  order  them  to  be  paid 
out  of  any  moneys  in  his  hands  in  his  official  capacity,  because 
he  was  not  in  court,  nor  appealing  in  his  official  capacity. 
There  would  be  no  one  against  whom  execution  for  costs  might 
issue.  In  the  giving  of  a  bond,  he  himself  does  not  necessarily 
have  to  sign  the  same.  Therefore,  it  might  be  a  serious  ques- 
tion as  to  whether  or  not  he  could  be  held  to  have  become  a 
party  by  his  appeal. 

The  foregoing  statement  would  apply  more  specially  to  the 
case  of  an  attorney  in  a  partition  case  or  a  receiver.  In  the 
case  at  bar  the  master  commissioner  filed  a  motion  in  the  pro- 
bate court,  asking  for  the  allowance,  which  was  overruled,  and 
to  which  he  excepted,  and  afterwards  give  an  appeal  bond. 
Assuming  that  this  makes  him  a  party  to  the  cause  in  the  proper 
manner,  I  have  entertained  this  appeal,  and  overruled  the  mo- 
tion to  dismiss  it  on  the  grounds  above  stated. 

And  for  the  reason  that  his  motion  in  this  court  for  the  al- 
lowance of  fees  and  expenses  is  based  upon  the  order  of  refer- 
ence to  him,  which  I  find  to  be  unauthorized  and  void,  the 
same  judgment  will  be  here  rendered  as  was  rendered  by  the 
probate  court.     Exceptions  noted. 

E,-  B.  Kinkaid,  for  plaintiff. 

L,  Q,  AddisoUy  for  defendant. 
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APPLICATION  OF  THE  DIRECT  INHEIUTANCE  TAX  LAW. 

[Probate  Court  of  Clark  County.] 
Estate  op  Asa  S.  Bushnell,  Deceased.* 

Decided,  February  6,  1905. 

Direct  Inheritance  Tax  Law — Application  of  where  the  Decedent  Died 
Before  the  paauage  of  the  Act — Conditional  Legacies — Legacies 
Vesting    Immediately — Distrilmtion — Retroactive  Laws. 

1.  ▲  law  will  not  be  made  retrospective  in  its  application  unless 

such  intention  clearly  appears  in  the  law  itself  or  follows  by 
necessary  implication  from  the  terms  employed. 

2.  The  estates  of  intestates  and  of  testates,  where  no  condition  is 

attached  to  the  legacy  itself,  vest  upon  the  death  of  the  decedent, 
and  the  control  of  the  administrators  or  executors  over  same  is 
merely  fiduciary,  and  does  not  afCect  the  successor's  "right  to 
succeed  to,  or  inherit  property.'' 

3.  The  act  of  April  25th,  1904    (Vol.  97,  p.  398,  O.  L.),  which  pro- 

vides for  the  taxation  of  the  right  to  succeed  to,  or  inherit 
property,  does  not  apply  to  such  vested  estates  when  the  decedent 
died  prior  to  the  passage  of  the  act,  even  tliough  distribution 
has  not  been  made  of  such  estates.  Hostetter  et  al,  executors,  v. 
State  of  Ohio,  5  C.  C.-^N.  S.,  337,  distinguished. 

4.  Whether  the  law  applies  to  the  estate  of  any  decedent  dying  prior 

to  the  passage  of  the  act — Quaere? 

Martin  &  Martin,  attorneys  for  the  executors  and  Ellen  L. 
Bushnell  and  John  L.  Bushnell,  cited  the  following  authorities : 

Dos  Passes  on  Inheritance  Tax  Law,  Section  69,  p.  418 ;  Pol- 
som  V.  U.  S.,  21  Fed.  Reporter,  p.  37;  In  re  Short's  Estate,  16 
Pa.,  p.  63;  Appeal  of  Lambard,  34  Atlantic  Reporter,  p.  530; 
Carpenter  v.  Pennsylvania,  58  U.  S.,  456;  In  re  Lines'  Estate, 
26  Atlantic  Reporter,  p.  733;  Dash  v.  Van  Kleeck,  7  Johnson, 
502;  Gerry  v.  Inhabitants  of  Stoneham,  1  Allen,  p.  323;  State 
V.  Ferris,  53  O.  S.,  314 ;  Curry  v.  Spencer,  61  N.  H.,  624 ;  State 
V.  Gorman,  42  Minn.,  232  (41  N.  W.,  948) ;  Chambe  v.  Durfee, 
110  Mich.,  112  (58  N.  W.,  661) ;  Minot  v.  Winthrop,  162  Mass., 

*  The  attorney-general  has  acquieeced  in  this  view  of  the  law,  and 
error  will  not  be  prosecuted. 
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113  (36  N.  E.,  512);  Quackenbush  v.  Danks,  1  Denio,  130; 
Kelly  V.  Kelso,  5  0.  S.,  p.  201 ;  State,  ex  rel,  v.  Pureell,  31  0.  S., 
p.  358;  Hamilton  Co.  (Comrs.)  v.  Rosche,  50  0.  S.,  pp.  103,  111; 
Norton  v.  Trustees,  8  0.  C.  C,  p..  339 ;  Ohio  v.  Cincinnati  Tin 
&  Japan  Co.,  21  0.  C.  C,  p.  218 ;  Rairden  v.  Burnett,  15  0.  S., 
p.  210 ;  Garfield  v.  Bemis,  2d  Allen,  p.  445 ;  Rogers  v.  Greenbush, 
58  Maine,  p.  395 ;  Kinsom  v.  City  of  Cambridge,  121  Mass.,  558 ; 
Dos  Passes,  Section  69,  p.  423 ;  Provident  Hospital  v.  The  Peo- 
ple, 198  111.,  p.  495;  State,  ex  rel  Gelsthorpe,  v.  Fernell  (Mon- 
tana), 39  L.  R.  A.,  173;  Orr  v.  Gilman,  183  U.  S.,  p.  285;  Lin- 
ton V.  Laycock,  33  0.  S.,  133. 

Bowman  &  Bowman,  attorneys  for  Fannie  B.  McGrew  and 
Harriet  B.  Dimond,  cited  the  following  cases: 

Sampsell  v.  Sampsell,  17  C.  C.  R.,  455;  Hunt  v.  Hunt,  37th 
Me.,  344 ;  McLain  v.  Insurance  Co.,  108  Fed.,  618 ;  27th  A.  &  E. 
Enc.  L.,  page  341,  and  cases  cited;  Hospital  v.  People,  198  111., 
495;  Howe  v.  Howe,  179  Mass.,  346,  page  552;  Lambard's  Ap- 
peal, 88  Me.,  587  (34  Atl.,  530) ;  Matter  of  Seaman,  147  N.  Y., 
69;  Matter  of  Harbeck,  161  N.  T.,  211;  White  v.  Hancock,  55 
Atl.,  1004;  Matter  of  Pell,  171  N.  Y.,  48;  Benning,  Executor, 
V.  Gotshall,  Admr.,  62  0.  S.,  210 ;  Bank  of  Cadiz  v.  Beebe,  62 
0.  S.,  41. 

Geiger,  J. 

Asa  S.  Bushnell  died  testate  on  the  15th  day  of  January,  1904. 
His  will  was  probated  on  the  22d  day  of  January,  1904,  and 
letters  testamentary  thereupon  issued  to  the  executors  named  in 
said  will. 

The  testator  in  his  will  devises  certain  personal  property  and 
real  estate  in  fee  simple  to  his  wife,  Ellen  L.  Bushnell;  also 
certain  real  estate  to  his  son,  John  L.  Bushnell,  upon  comply- 
ing with  certain  conditious  to  be  performed  by  him  at  any  time 
within  five  years.  Certain  smaller  bequests  are  made  cf  per- 
sonal property.  The  residuary  clause  devises  all  the  rest  and 
residue  of  the  testator's  estate  to  his  wife  and  three  children  in 
fee.  The  power  is  given  to  the  executors  to  sell  real  estate  not 
specifically  devised,  and  distribute  assets  in  kind.     No  bequest 
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is  made  by  the  testator  of  any  interest  contingent  upon  any  life 
estate,  all  bequests  being  made  in  fee,  and  the  only  conditions 
imposed  upon  any  are  those  imposed  upon  the  son,  to  pay  cer- 
tain charges  against  real  estate  within  the  term  of  five  years. 

The  inventory  of  the  estate  discloses  chattel  property  valued 
in  the  neighborhood  of  two  million  dollars,  and  the  real  estate 
devised  was  worth  at  least  two  hundred  thousand  dollars.  The 
executors,  in  pursuance  of  their  trust,  distributed  the  personal 
estate  of  said  decedent,  as  directed  by  the  will,  after  the  pas- 
sage of  the  act  **to  impose  a  tax  upon  the  right  to  succeed  to  or 
inherit  property,"  approved  April  25,  1904,  Vol.  97,  page  398, 
Ohio  Laws. 

The  executors  filed  their  final  apcount  on  the  12th  da\-  of  De- 
cember, 1904,  and  the  same  was  set  for  hearing  on  the  12th  day 
of  January,  1905.  Having  some  doubt  as  to  the  liability  of 
said  estate  to  pay  the  direct  inheritanse  tax,  the  executors  filed 
in  the  probate  court,  on  December  15,  1904,  an  application  pray- 
ing that  the  court  find  that  the  estate  is  not  chargeable  with 
the  direct  inheritance  tax. 

The  auditor  of  state,  through  a  representative  of  the  attorney- 
general,  appeared  to  contest  this  clainj  of  the  executors,  and 
the  question  has  been  argued  at  great  Ingth  both  orally  and  by 
brief,  and  submitted  to  the  court. 

Section  1  of  the  act,  stripped  to  its  skeleton,  provides  as  fol- 
lows : 

**The  right  to  succeed  to  or  inherit  property  within  the 
jurisdiction  of  this  state  •  •  •  which  shall  pass  by  will 
or  by  the  inheritance  laws  of  this  state,  or  by  deed,  •  •  • 
etc.,  *  *  •  to  the  use  of  certain  relatives  of  a  descendant, 
shall  be  taxed  •  •  •  ;  and  all  administrators,  executors  and 
trustees  shall  be  liable  for  all  such  taxes,  with  interest,  as  here- 
inafter prov^ided,  until  the  same  shall  have  been  fully  paid.  Such 
taxes  shall  become  due  and  payable  immediately  upon  the  death 
of  the  decedent,  and  shall  at  once  become  a  lien  upon  said  prop- 
erty. ' ' 

« 

It  is  evident  that  the  word  **descendent"  above  quoted  should 
read  ** decedent." 
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It  is  claimed  upon  the  part  of  the  executors  that,  Gov.  Bush- 
nell having  died  prior  to  the  25th  day  of  April,  1904,  the  right 
to  receive  any  portion  of  his  estate  by  those  designated  in  the 
will  is  not  subject  to  the  direct  inheritance  tax.  Upon  the  part 
of  the  state,  while  it  is  conceded  that  the  right  to  succeed  to  or 
inherit  the  real  estate  devised  by  said  will  is  not  subject  to  the 
tax,  it  is  claimed  that  the  right  to  succeed  to  the  personalty, 
which  was  administered  by  the  executors  and  distributed  sub- 
sequent to  the  passage  of  said  act,  is  subject  to  the  tax. 

It  is  evident  that  the  statute  intends  to  cover  the  disposition 
or  devolution  of  property,  either  of  a  testate  or  intestate,  and 
that  given  by  grant  to  take  eflfect  after  death,  although  the 
words  used  **to  succeed  to  dr. inherit'*  do  not  strictly  embrace 
all  such  transmissions  of  property. 

**A  succession  tax  may  be  defined  as  a  governmental  impost 
duty  or  excise  upon  the  privilege  secured  by  law  to  devisees, 
legatees,  grantees,  heirs  and  personal  representatives  of  taking, 
holding  and  enjoying  all  property  real  and  personal  or  any  in- 
terest therein,  passing  by  will,  by  intestate  laws  or  by  grant  or 
gift  made  inter  vivos,  and  intended  to  take  eflfect  at  or  after  the 
death  of  the  grantor. 

**The  succession  tax  is*  also  variously  called  a  succession  duty, 
a  legacy  tax,  a  collateral  inheritance  tax,  and  a  transfer  tax." 
27  Am.  &  Eng.  Ency.,  337. 

'  *  Succession  duty  is  a  tax  placed  on  the  gratuitous  acquisition 
of  property  which  passes  on  the  death  of  any  person  by  means 
of  a  transfer  (called  either  a  disposition  or  a  devolution)  from 
one  person  (called  the  predecessor)  to  another  person  (called 
the  successor).'*    Hanson's  Death  Duties,  40. 

It  is  thus  seen  that  these  taxes  can  very  properly  be  denom- 
inated ** Death  Duties,"  as  the  death  of  some  one  is  the  occasion 
of  their  imposition,  though  the  right  of  succession  is  the  thing 
taxed. 

It  is  argued  by  the  executors  that  to  tax  the  right  to  succeed 
to  or  inherit  the  property  of  this  decedent  distributed  after  the 
passage  of  the  act,  he  having  died  prior  thereto,  would  be  retro- 
active and  contrary  to  the  Constitution.  This  tax  is  a  tax  npon 
a  right  or  franchise — the  right  to  receive  property.    If  the  Legis- 
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lature  should  see  fit  to  tax  the  right  of  the  distributee  to  take 
possession  of  the  personal  property  after  the  same  had  been 
administered  by  the  executors,  I  do  not  believe  that  such  pro- 
vision would  be  unconstitutional.  Our  Supreme  Court,  in  the 
case  of  State,  ex  rel,  v.  Ferris,  in  53  O.  S.,  page  314  (on  page 
325)  say: 

"Properrly  understood,  it  is  not  the  right  to  transmit,  but  the 
right  and  privilege  to  receive,  that  is  taxed.  When  the  right  to 
receive  the  property  is  considered,  it  is  clear  that  the  right  is 
distinct  and  separate  from  the  property  itself,  and  the  state 
may  tax  this  right  to  receive  property,  and  this  is  so  whether 
the  property  is  disposed  of  by  the  owner  during  his  lifetime  or 
at  his  death.  This  right  to  receive  property  is  under  the  con- 
trol of  the  Legislature,  and  it  has  the  power  to  regulate  and  lay 
such  burdens  thereon  as  it  may  see  fit,  within  the  provisions  of 
the  Constitution." 

And  on  page  335 : 

**It  follows,  therefore,  that  imposing  the  tax  in  question 
upon  the  right  to  receive  property,  does  not  render  the  act  un- 
constitutional." 

An  act  imposing  a  tax  upon  an  estate  probated  but  not  dis- 
tributed before  the  passage  of  the  act,  is  constitutional,  as  it  is 
perfectly  competent  for  the  state  to  tax  at  any  time  during  the 
course  of  administration  and  before  final  distribution,  although 
the  property  may  have  vested  at  the  death  of  the  deced.-it. 
Gelsthorpe  v.  Furnell  (Mont),  39  L.  R.  A.,  170-175;  In  re  Sea- 
men, 147  N.  Y.,  69-73;  Carpenter  v.  Com,,  17  Howard,  456. 

•As  is  said  in  Section  69,  Dos  Passos  on  Inheritance  Tax  Law, 
**the  question  as  to  whether  an  estate  vesting  or  undistributed 
before  the  passage  of  the  act  becomes  subject  to  taxation,  seems 
to  be  purely  one  of  legislative  intent.  Acts  which  impose  a  tax 
upon  estates  vesting  or  undistributed  before  such  acts  become 
operative,  though  retroactive,  are  held  to  be  constitutional." 
Our  own  Legislature  has  recognized  this  principle  in  the  amend- 
ment to  the  collateral  inheritance  tax.  Vol.  94,  page  101,  Ohio 
Laws,  in  which  the  second  section  provides  that  the  exemptions 
provided  for  in  the  act  shall  extend  to  all  property  falling  within 
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the  terms  of  the  exemption,  including  such  as  may  have  passed 
or  vested  prior  to  the  passage  of  this  act,  and  on  which  such 
taxes  have  not  been  paid. 

It  is  true  that  in  this  act  it  was  a  release  by  the  state  of  the 
right  to  taxes  which  would  be  payable  to  it  had  not  the  amend 
ment  passed-,  but  I  have  no  doubt  that  had  the  same  terms  been 
used  to  impose  an  additional  burden  upon  estates  in  process  of 
administration,  rather  than  releasing  a  burden,  that  it  still  would 
have  been  constitutional.  Orr  v.  Gillman,  183  U.  S.,  278;  Car- 
penter  v.  Com,,  17  Howard  (U.  S.),  456;  Matter  of  Dows,  167 
N.  T.,  227;  Oelsthorpe  v.  Furnell,  39  L.  R.  A.,  170;  Ferry  v. 
Campbell,  110  Iowa,  290  (81  N.  W.,  604) ;  Herriott  v.  Potter, 
115  Iowa,  648  (89  N.  W.,  91). 

Taking  this  view,  the  question  now  before  the  court  is  not 
whether  the  state  would  have  the  power  to  tax  the  distribution 
of  an  undistributed  estate  of  a  decedent  dying  prior  to  the  pas- 
sage of  the  act;  but  whether,  in  fact,  by  the  act  as  passed,  the 
state  has  levied  such  a  tax.  In  considering  this  point,  it  is  main- 
tained by  the  state  of  Ohio,  that  as  to  personal  property,  the 
term  **the  right  to  succeed  to''  is  synonymous  with  the  right  to 
receive  possession  of;  that  the  right  to  succeed  to  an  estate  is 
not  fixed  nor  completed  until  the  distributees  have  received  from 
the  executors  or  administrators  the  actual  manual  possession  of 
the  estate.  The  executors,  on  the  other  hand,  claim  that  what- 
ever right  the  legatees  had,  became  fixed  and  absolute,  subject 
to  the  fiduciary  control  of  the  executors,  instantly  upon  the 
death  of  the  testator;  and  having  been  so  fixed  before  the  pas- 
sage of  the  act,  the  tax  imposed  by  the  act  will  not  affect  such 
rights. 

In  considering  this  question,  it  may  be  well  to  state  some  gen- 
eral principles. 

**  Special  taxes,  such  as  inheritance  taxes,  are  to  be  construed 
most  strictly  against  the  state  and  in  favor  of  the  tax-payor." 
27  Am.  &  Eng.  Ency.,  340,  and  cases  cited  there. 

It  is  a  well-settled  rule  that  citizens  can  not  be  subjected  to 
special  burdens  without  a  clear  warrant  of  law.  Matter  of  En- 
ston,  113  N.  Y.,  174-178 ;  Matter  of  Stewart,  131  N.  T.,  274. 
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''Acts  imposing  tax  duties  of  any  kind  are  not  to  be  extended 
by  doubtful  interpretations,  but  are  to  be  construed  by  the  rule 
that  every  charge  upon  the  subject  must  be  created  by  dear, 
unambiguous  words."    Oreen  v.  Holway,  101  Mass.,  243,  248. 

''Laws  imposing  duties  are  not  construed  beyond  the  natural 
import  of  the  language ;  and  duties  are  never  imposed  upon  citi- 
zens upon  doubtful  interpretation."  Adams  v.  Bancroft,  1st 
Fed.  Cases,  No.  44. 

"The  courts  of  the  United  States  are  not  at  liberty,  by  con* 
struction  or  legal  fiction,  to  include  subjects  of  taxation  not 
strictly  within  the  law."  U.  8.  v.  Watts,  28  Fed.  Oases,  No. 
16653. 

Statutes  levying  taxes  or  duties  on  subjects  or  citizens  are  to 
be  construed  most  strictly  against  the  government,  and  in  favor 
of  the  subjects  or  citizens,  and  their  provisions  are  not  to  be 
extended  by  implication  beyond  the  clear  import  of  the  language 
used.  U.  S.  V.  Wickham,  28  Fed.  Cases,  No.  16689;  U.  8.  v. 
Wiggleworth,  2  Story,  369 ;  Clapp  v.  Mason,  94  U.  S.,  589. 

Words  in  a  statute  ought  not  to  have  a  retrospective  operation 
unless  they  are  so  clear,  strong  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless  the  intent  of  the 
Legislature  can  not  be  otherwise  satisfied.  Chew  Heong  v. 
U.  8.,  112  U.  S.,  559 ;  U.  8.  v.  Heath,  3  Cranch,  396 ;  Bryant  v. 
Merrill,  55  Me.,  515;  Folsom  v.  U,  8,,  21  Fed.  Bep.,  37;  Kdly 
V.  Kelso,  5  0.  S.,  198;  8tate,  ex  rel,  v.  PurseU,  31  0.  S.,  358; 
Bairden  v.  Holden,  15  O.  S.,  207-210. 

Statutes  are  not  to  have  a  retroactive  operation  unless  the 
Legislature  has  explicitly  declared  that  they  shall  have  that 
effect,  or  such  intention  clearly  appears  by  necessary  implica- 
tion from  the  terms  employed,  considered  in  relation  to  the 
subject  matter,  the  present  jstate  of  the  law,  the  object  sought 
to  be  accomplished  and  the  effect  upon  existing  rights  and 
obligations.  Appeal  of  Lambard,  88  Me.,  587 ;  34  Atlantic  Bep., 
530. 

"The  law  in  force  at  the  time  of  the  death  of  the  decedent 
governs  the  imposition  of  the  tax.  Neither  an  original  nor  an 
amending  nor  a  repealing  act  can  operate  retroactively  so  as 
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to  affect  the  rights  vested  at  the  time  of  its  passage  unless  the 
act  itself  expressly  so  provides."  27  Am.  &  Eng.  Eney.,  341, 
and  cases  cited. 

I  think  that  the  principles  above  stated  are  clearly  established 
throughout  the  United  States  and  fix  the  rule  that,  in  consider- 
ing the  present  statute,  a  strict  construction  should  prevail 
against  the  state.  The  will  of  Gov.  Bushnell,  disposing  of  his 
property  in  fee,  eliminates  from  our  consideration  any  question 
of  the  vesting  of  the  property  other  than  such  as  would  arise 
in  considering  the  vesting  of  property  left  by  an  intestate. 

Wlien  is  the  right  of  sticcession  complete?  The  term  ''suc- 
cession*' has  been  defined  to  be  synonymous  with  the  passing 
of  the  property  of  an  intestate  by  descent  and  distribution  (27 
Am.  &  Eng.  Ency.,  293).  Our  statute  of  descent  and  distri- 
bution, Section  4158,  R.  S.,  provide®  ^'when  a  person  dies  intes- 
tate, having  title  to  real  estate,  such  estate  shall  descend  and 
pass  as  follows."  Section  4163,  R.  S.,  relating  to  the  disftribution 
of  personal  estate,  provides  that  ''when  a  person  dies"  intes- 
tate, leaving  personal  property,  such  personal  proi)erty  shall  be 
distributed  in  the  manner  prescribed.  All  statutes  relating  to 
descent  or  distribution  provide  that  ^^when  a  X)erson  dies,"  his 
property  shall  descend  or  be  distributed.  When  property  is  dis- 
X)osed  of  by  will,  after  the  will  is  probated  the  vesting  of  the 
property  relates  back  to  the  date  of  the  death  of  the  testator. 

While  the  question  of  the  date  of  the  vesting  of  the  personal 
property  has  not  been  as  frequently  discussed  in  the  state  of 
Ohio  as  in  some  other  states,  yet  we  find  it  touched  upon  in  a 
number  of  cases.  In  the  case  of  Conger  v.  Barker,  11  O.  S.,  page 
1,  the  proposition  is  discussed  relative  to  the  time  of  vesting 
of  a  widow's  interest  in  a  deceased  husband's  estate,  which  is 
now  provided  for  in  Section  4163,  R.  S.,  relating  to  the  distribu- 
tion of  personal  property.  The  question  raised  there  was  that  the 
widow's  interest  in  her  husband's  estate  vested  only  upon  dis- 
tribution. The  court  discusses  the  law  at  length,  and  on  page 
15,  says: 

"Our  statutes  of  descent  and  distribution  contemplate  only 
existing  representatives,  at  the  time  of  the  decease  of  the  intes- 
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tate,  and  the  title  vests  instanter  in  the  legal  representatives 
upon  the  demise  of  the  intestate,  subject  only  to  the  fiduciary 
title  of  the  administrator." 

In  Armstrong  v.  Grandin,  39  0.  S.,  368,  the  syllabus  is — 

'' Subject  to  administration  on  the  personal  estate  of  an  in- 
testate, the  right  of  a  distributee  vests  at  the  death  of  the  in- 
testate. Upon  the  death  of  such  distributee  before  distribution, 
the  rights  pass  to  his  or  her  personal  representatives." 


In  Linton  v.  Laycock,  33  0.  S.,  128,  it  was  held  that— 

"The  law  favors  the  vesting  of  estates,  and  in  the  construc- 
tion of  devises  of  real  estate,  the  estate  will  be  held  to  be  vested 
in  the  devisee  at  the  death  of  the  testator,  unless  a  condition 
precedent  to  such  vesting  is  so  clearly  expressed  that  the  estate 
can  not  be  regarded  as  vested,  without  directly  opposing  the 
terms  of  the  will.  To  this  end,  words  of  seeming  condition  will, 
if  they  can  bear  that  construction,  be  held  to  have  the  effect  of 
postponing  the  right  of  possession  only,  and  not  the  present 
right  to  the  estate." 

So  in  Bolton  v.  Bank,  50  0.  S.,  290-293,  the  court  said: 

**It  is  the  settled  rule  of  this  court  to  construe  all  devises  and 
bequests  as  vesting  in  the  devisee  or  legatee  at  the  death  of  the 
testator,  unless  the  intention  of  the  testator  to  postpone  the 
vesting  to  some  future  time  is  clearly  indicated  in  the  will." 

In  Banning  v.  Gotshall,  62  0.  S.,  page  210,  the  court  said: 

**Upon  the  death  of  a  legatee  intestate  before  the  payment  of 
the  legacy,  the  right  to  receive  payment  belongs  to  his  per<$onal 
representatives,  unless  a  different  disposition  is  made  by  the 
will ;  and  the  liability  of  the  executor  therefor  to  the  personal 
representatives  is  not  discharged  by  payment  to  thp  jeir." 

The  argument  in  this  case  is  that  the  title  to  personal  prop- 
erty vests  at  the  time  of  the  death  of  decedent,  and  not  at  the 
time  of  distribution. 

Even  though  the  bequests  in  this  will  had  been  subject  to  a 
life  estate,  yet  they  would  have  been  vested  legacies  if  there 
had  been  no  contingency  applying  to  the  gift  itself. 
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**The  distinction  between  vested  and  contingent  legacies  is  that 
in  the  case  of  the  former  the  contingency  applies  to  the  pay- 
ment merely;  in  that  of  the  latter  it  applies  to  the  gift  itself. 
It  is  not  necessary  to  the  vesting  of  a  legacy  that  it  be  capable 
of  present  enjoyment  in  possession.  It  is  vested  when  the  gift 
is  immediate  in  interest  of  a  present  right  of  enjoyment  to  a 
person  capable  of  future  reception  in  possession  on  the  happen- 
ing of  some  event  which  is  certain.  If  the  contingency  is  at- 
tached to  the  time  when  the  thing  or  right  is  to  be  enjoyed,  it 
is  vested,  the  contingency  referring  merely  to  the  payment  or 
division."    Bichey  v.  Johnson,  30  0.  S.,  288-294. 

"The  law  is  said  to  favor  the  vesting  of  estates;  the  effect  of 
which  principle  seems  to  be,  that  property  which  is  the  subject 
of  any  disposition,  whether  testamentary  or  otherwise,  will  be- 
long to  the  object  of  the  gift  immediately  on  the  instrument 
taking  effect,  or  so  soon  afterwards  as  such  object  comes  into 
existenoe,  or  the  terms  thereof  will  permit. 

"As,  therefore,  a  will  takes  effect  at  the  death  of  the  testator, 
it  follows  that  any  devise  or  bequest  in  favor  of  a  person  in 
esse  confers  an  immediately  vested  interest."  2  Jarman  on 
Wills,  Chap.  25,  Section  1,  and  cases  cited  in  the  foot  note ;  also 
Hawkins  on  Wills,  star  page  237.  The  early  vesting  of  an  es- 
tate is  favored.  Collins  v.  Collins,  40  0.  S.,  353 ;  Renner  et  al  v. 
Williams,  71  0.  S.  (Ohio  Law  Rep.,  No.  46,  Vol.  2,  p.  171) ;  Mc 
Arthur  v.  Scott,  113  U.  S.,  340;  Miller  v.  Kegan,  14  Ind.,  502; 
Harris  v.  Carpenter,  109  Ind.,  540;  Heilman  v.  Heilman,  129 
Ind.,  59,  63 ;  Doe  v.  Considine,  6  Wall.,  458 ;  TindaU  v.  Tindall, 
167  Mo.,  225;  Letchworth's  Appeal,  30  Pa.  St.,  175;  Ducker  v. 
Bumham,  146  111.,  9 ;  The  People  v.  McCormick,  208  111.,  437 ; 
Sayler  v.  Best,  140  N.  Y.,  368 ;  Byrne  v.  France,  131  Mo.,  639 ; 
Cartensen's  Estate,  196  Pa.,  325 ;  Seller  v.  Reed,  88  Va.,  377. 

In  the  staite  of  Massachusetts  the  question  has  been  frequently 
and  clearly  decided. 

"It  seems  to  be  very  clearly  settled,  and  by  uniform  current 
of  authorities,  that  the  distributive  share  in  an  intestate's  es- 
tate immediately  upon  the  death  of  intestate  vests  in  the  heir  at 
law,  and  in  the  case  of  his  decease  before  a  decree  of  distribu- 
tion, the  share  belonging  to  him  would  go  to  his  personal  rep- 
resentatives."   Hayward  v.  Hayward,  20  Pick.,  517-519. 

The  interest  of  a  legatee  or  distributee  vests  at  the  time  of 
the  death  of  the  testator,  so  that  he  has  a  claim  against  the 
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executor  which  does  not  depend  upon  any  contingency,  the  only 
uncertainty  being  as  to  the  amount.  Wheeler  v,  Bowen,  20  Pick., 
563;  Halbrook  v.  Waters,  19  Pick.,  354;  Capan  v.  Duggan,  136 
Mass.,  501;  Oelsthorpe  v.  Fumell,  39  L.  R.  A.  (Mont),  170 
(51  Pac.  Rep.,  256). 

In  the  case  of  Bank  v.  Waite,  150  Mass.,  234,  Oliver  Wendell 
Holmes,  now  on  the  Supreme  bench  of  the  United  States,  says: 

^'It  is  settled  that  a  debtor's  distributive  share  of  an  estate 
in  the  hands  of  an  administrator  may  be  attached  by  process  as 
soon  as  the  administrator  has  given  bond.  The  lien  takes  effect 
and  reaches  the  whole  interest  of  the  debtor  in  the  personal 
estate  that  may  eventually  come  into  the  hands  of  the  admin- 
istrator. The  reason  is  that  the  interest  of  the  devisee  vests  at 
the  death  of  the  decedent." 

In  the  case  of  Sampsell  v.  Sampsell,  17  0.  C.  C,  455,  it  was 
held  that  the  interest  of  a  legatee  is  subject  to  attachment  before 
order  of  distribution.  But  as  to  the  right  of  attachment  see 
Orlopp  V.  Schuller,  Admr.,  71  0.  S., . 

Some  light  may  be  thrown  upon  the  question  by  considering 
the  fact  that  in  the  levying  of  inheritance  tax  only  the  property 
of  which  the  decedent  was  actually  seized  or  possessed  at  the 
the  time  of  his  death  is  taxable,  and  not  the  increase  or  income 
thereafter  obtained  from  the  property.  27  Ency.,  355;  Matter 
of  Vassar,  127  N.  Y.,  page  1 ;  Matter  of  Davis,  149  N.  Y.,  539 ; 
In  re  Williamson's  Estate,  153  Pa.  St.,  508  (26  Atlantic,  246) ; 
In  re  Lines'  Estate,  155  Pa.  St.,  378  (26  Atlantic,  728). 

In  the  case  of  Hooper  v.  Bradford,  178  Mass.,  95,  the  opinion 
was  delivered  by  Justice  Holmes.  In  that  case  the  decedent 
died  leaving  stock  worth  $120,000,  which  at  the  time  of  dis- 
tribution was  worth  $170,000,  and  the  income  therefrom  had 
been  $60,000,  which  increase  and  income  was  sought  to  be  taxed. 
The  court  says — 

**The  time  when  the  property  passes  under  the  deed  Is 
not  later  than  the  death  of  the  grantor.  The  same  is  true  in 
the  case  of  a  will.  It  is  true  that  in  the  latter  instance  the 
interest  is  subject  to  an  account,  but  still  it  is  an  interest  in  the 
fund,  as  it  is  analogous  to  that  of  a  cestui  que  trv^t,  and  vests 
at  the  death  of  the  testator." 
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The  court  held  that  the  increase  was  not  subject  to  the  tax. 

It  is  a  well-settled  principle  that  an  amendment  to  an  in- 
heritance tax  law  will  not  control  the  levying  of  a  tax  upon 
the  devolution  of  an  estate  where  the  decedent  died  prior  to 
the  amendment;  and  this  is  so  even  when  the  amendment  re- 
leases a  burden  which  was  imposed  by  the  law  in  force  at  the 
time  of  the  decedent's  death,  unless  the  amendment  states  that 
it  is  to  govern  the  estate  of  those  dying  prior  to  the  amendm-;nt 
{Eospitcl  V.  People,  198  111.,  495 ;  SherrUl  v.  Church,  121  N.  Y., 
701 ;  In  re  Miller,  110  N.  Y.,  216. 

In  re  Seamen,  147  N.  Y.,  69,  the  testator  died  in  1876,  giving 
his  estate  to  his  widow  for  life,  and  at  her  death  to  such  of  the 
children  of  his  nephew  ae  might  be  living  at  the  time  of  the  death 
of  the  widow.  The  widow  died  in  1892.  There  was  no  tax  im- 
posed in  1876,  but  there  was  in  1892.  It  was  held  that  the  estate 
vested  at  the  death  of  the  testator,  and  not  at  the  death  of  the  life 
tenant;  that  the  children  of  the  nephew  took  vested  interests 
subject  to  be  divested  to  let  in  after-born  children,  or  to  be 
defeated  by  the  death  of  the  children  before  the  death  of  the 
life  tenant  The  court  holds  that  the  class  was  certain,  but  the 
individuals  could  not  be  ascertained  until  after  the  death  of  the 
life  tenant,  and  that  the  right  of  succession  passed  by  the  will, 
but  was  contingent  as  to  specific  legatees,  and  the  remaindermen 
were  beneficially  entitled  to  the  estate  at  the  death  of  the  tes- 
tator, and  that  there  was  no  liability  to  under  the  tax  law. 

But  see  Sinton  v.  Boyd,  19  O.  S.,  30 ;  Richey  v.  Johnson,  30 
0.  S.,  288. 

In  People  v.  Langdon,  153  N.  Y.,  6,  the  testator  died  before 
the  passage  of  the  inheritance  law,  leaving  property  to  a  life 
tenant  with  power  to  disposition.  The  property  not  disposed 
of  was  to  go  to  certain  legatees.  No  power  was  exercised,  and  it 
was  held  that,  there  being  no  tax  at  the  time  of  testator's  death, 
the  estate  could  not  be  governed  by  the  tax  law  existing  at  the 
time  of  the  death  of  the  life  tenant. 

In  Lambard's  Appeal  the  testatrix  died  on  the  25th  of  Oc- 
tober, 1892,  and  her  will  was  filed  on  June  5,  1893,  an  inherit- 
ance law  having  been  passed  on  February  9,  1893.  The  court 
held  that  the  estate  was  not  subject  to  the  tax  in  spite  of  the 
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fact  that  the  will  was  not  probated  till  after  the  passage  of  the 
law.  This  is  an  instructive  case.  Appeal  of  Lombard  (34  At- 
lantic, 530),  88  Me.,  587. 

I  think  that  there  can  be  no  doubt  that  in  the  case  at  bar  the 
interests  of  the  various  legatees  were  vested  absolutely  upon 
the  death  of  the  testator,  and  that  the  duty  of  the  executois 
was  merely  to  administer  the  estate  in  compliance  with  the  will 
of  the  testator,  and  pay  the  legacies  as  provided  in  the  will. 
The  right  to  succeed  to  or  inherit  the  property  of  Governor 
Bushnell  was  absolutely  and  unalterably  fixed  at  the  instant  of 
his  death,  and  there  was  nothing  that  could  then  be  done  to 
change  or  alter  or  delay  the  vesting  of  the  various  interests. 
The  control  of  the  executors  was  merely  fiduciary,  and  their 
action  or  lack  of  action  could  in  no  way  alter,  enlarge  or  dimin- 
ish the  vested  right  of  those  entitled  to  the  property  under  the 
will,  be  .the  same  real  or  personal.  It  is  true  that  the  right  of 
enjoyment  in  possession  of  the  personalty  was  to  be  postponed  | 
until  the  executors  had  performed  such  duties  as  are  imposed 
upon  them  by  law  and  the  will  of  the  testator. 

The  law  on  its  face  indicates  in  many  of  its  provisions  that 
it  should  not  apply  to  the  estate  of  this  testator.  The  taxes 
imposed  are  to  become  due  and  payable  immediately  upon  the 
death  of  the  decedent,  and  at  once  .became  a  lien  upon  the 
property.  If,  as  contended  by  the  state,  **the  right  to  succeed 
to"  is  postponed  until  the  time  of  the  distribution,  then  the 
law  presents  the  anomaly  of  requiring  the  tax  to  become  a  lien 
before  the  right  on  which  the  tax  is  imposed  has  come  into  ex- 
istence. The  law  fixes  the  date  of  death  as  the  date  of  the  lien. 
By  the  argument  of  the  state  the  time  when  the  tax  would 
operate  might  be  postponed  almost  indefinitely  by  the  failure 
of  the  executors  to  distribute  the  estate. 

After  the  death  of  decedent  a  penalty  attaches,  and  if  the 
taxes  are  not  paid  at  the  expiration  of  eighteen  months  from 
the  death  of  decedent,  the  prosecuting  attorney  shall  institute 
proceedings  for  collection.  By  law  the  executors  are  not  re- 
quired to  distribute  the  estate  for  eighteen  months  after  their 
appointment,  and  according  to  the  claim  of  the  state  the  tax 
could  not  be  imposed  until  that  distribution.     But  according 
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to  the  provisions  of  the  law  the  state  would  immediately  proceed 
by  action  to  collect  a  tax  upon  a  right  which  had  just  then 
come  into  existence.  A  discount  is  offered  as  reward  for  pay- 
ment before  the  termination  of  a  year  after  the  death  of 
decedent.  If  the  claim  of  the  state  is  correct  this  premium  is 
offered  for  the  payment  of  taxes  before  the  right  taxed  has 
any  being.  Section  5  provides  that  administrators  shall  have 
th'^  right  to  sell  an  estate  to  pay  the  taxes,  in  th^  same  manner 
as  they  are  empowered  to  for  the  payment  of  debts.  By  what 
reasoning  can  it  be  urged  that  executors  can  have  the  right 
to  sell  the  estate  of  a  decedent  for  payment  of  taxes  which 
would  not  arise  until  the  distribution  of  the  estate?  Section 
6  provides  that  within  ten  days  after  filing  of  an  inventory  a  copy 
shall  be  forwarded  to  the  auditor  of  state  who  shall  collect 
the  taxes.  But  the  inventory,  by  law,  must  be  filed  within 
ninety  days  after  the  death  of  decedent.  Section  13  provides 
that  no  final  settlement  of  the  account  of  any  executor  shall  be 
accepted  unless  it  shall  show,  and  the  court  shall  fijid,  that 
th'T  taxes  imposed  have  been  paid.  And  yet  the  executor  can 
not  in  safety  distribute  the  estate  until  the  filing  of  his  ilnal 
account  or  subsequent  thereto. 

To  impose  the  rule  urged  by  the  state  would  inevitably 
work  great  inconvenience  and  inequality.  Some  estates  are 
settled  more  promptly  than  others.  Some  are  simple  in  their 
administration  and  others  complicated.  To  make  the  period 
of  distribution  the  time  for  fixing  the  liability  for  the  tax 
would  make  the  estates  of  some  dying  before  the  date  of  the 
act  exempt  from  and  others  subject  to  the  tax,  with  no  other 
distinction  between  them  than  that  in  one  case  distribution 
had  been  made  and  in  the  other  that  it  had  not.  The  Legis- 
lature never  contemplated  such  a  distinction. 

Altering  somewhat  the  language  of  the  Supreme  Court  of 
Maine  in  Appeal  of  Lambard,  34  Atlantic  Rep.,  530,  531,  the 
opinion  of  the  court  as  applied  to  the  case  at  bar  would  be 
as  follows,  the  changes  being  indicated  by  brackets. 

**The  practical  enforcement  of  the  act  upon  the  estates  of 
those  [who  died  prior  to  April  25,  1904]  would  necessarily 
result  in  great  inequality.     The  liability  to  taxation  would  in 
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many  instances  be  determined  by  the  fact  whether  [the  dis- 
tribution of  the  personal  property  had  been  made  prior  to 
the  passage  of  the  law.]  The  estate  [in  which  a  distribution 
had  been  made]  on  that  day  would  be  exempt  from  taxation 
while  the  estate  [in  which  the  distribution]  from  necessity  or 
otherwise  might  be  delayed  till  after  that  date  woxdd  be 
subject  to  taxation  under  this  act.  It  is  unnecessary  to  impute 
to  the  Legislature  a  purpose  to  frame  legislation  which  would 
thus  have  the  practical  effect  to  disturb  vested  rights  and 
create  a  test  of  liability  thus  dependent  upon  accident  and 
chance.  The  provisions  of  the  act  afford  abundant  oppor- 
tunity for  the  fulfillment  of  the  Legislature's  intention  oy  giv- 
ing it  a  prospective  operation  only  and  restricting  its  application 
to  the  estates  of  those  dying  after  the  act  took  effect." 

It  may  be  answered  that  the  case  of  Hostetter  v.  State, 
(Darke  County  Circuit  Court)  reported  in  Vol.  5  C.  C. — 
N.  S.,  337,  has  sustained  a  tax  upon  the  estate  of  a  decedent 
who  died  twenty  years  prior  to  the  passage  of  the  present  law. 
But  that  case  is  decided  upon  the  construction  of  the  will  of 
the  testator,  holding  that  the  estate  did  not  vest,  and  that  there 
was  no  right  to  succeed  until  after  the  death  of  the  life  tenant 
subsequent  to  the  passage  of  the  present  law.  But  even  under 
circumstances  of  that  case  it  is  difficult  to 'see  how  the  tax 
can  be  sustained  without  entirely  disregarding  the  provisions  of 
the  law,  which  clearly  relate  to  the  time  of  the  death  of  decedent 
All  of  the  provisions  of  che  law  as  to  the  time  limitations  relate 
to  the  death  of  decedent,  from  whom  the  estate  came,  not  from 
the  death  of  the  life  tenant. 

The  decision  of  the  court  in  this  case  will  be  that  the  right 
to  succeed  to  and  inherit  the  estate  of  Asa  S.  Bushnell  is 
not  subject  to  a  direct  inheritance  tax. 

Marin  &  Martin,  for  the  executors  and  Ellen  L.  Bushnell 
and  John  L.  Bushnell. 

Boioman  &  Bowman,  for  Fannie  B.  McGrew  and  Harriet 
B.  Dimond. 

Boscoe  J.  Mauck  and  John  B.  McOrew,  for  the  state. 
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AUTHORITY  POR  MAKING  STREET  IMPROVEBAENTS. 

[Common  Pleas  Court  of  Logan  County.] 

The  State  op  Ohio,  on  Relation  op  Thomas  Kelley,  v.  Chas. 
Roebuck,  City  Auditor  op  Bellepontaine. 

Decided,  February,  1905. 

Tax-Payer — Suit  by,  not  Authorized — For  Collection  of  an  Account 
Against  the  City — Authority  Exercised  by  Council  and  by  Direc- 
tors of  Public  Service — In  Making  Street  Improvement — Discretion 
in  Latter  Board — As  to  Competitive  Bidding — Where  the  Cost  is 
Less  than  Five  Hundred  Dollars. 

1.  Sections  1777  and  1778,  Revised  Statutes,  authorizing  the  city  solic- 

itor tx>  commence  injunction  proceedings  to  restrain  the  abuse 
of  corporate  powers  and  providing  that  in  event  of  his  failure  to 
act  at  the  request  of  any  tax-payer  the  latter  may  commence 
proceedings  on  behalf  of  the  municipality,  apply  only  to  cases 
where  public  rights  are  about  to  be  infringed  upon  by  the  council 
or  other  authorities,  and  not  where  an  individual  Is  seeking  the 
collection  of  an  account  against  the  city. 

2.  The  directors  of  public  service  are  without  authority  to  make  a 

street  Improvement  until  authorized  by  council  and  the  necessary 
appropriation  is  made  therefor,  but  after  such  action  has  been 
taken,  the  supervision  and  manner  of  doing  the  work  is  left  to 
their  Jurisdiction. 

3.  Authority  to  make  street  improvement  is  conferred  upon  the  direc- 

tors of  public  service  by  the  passage  of  the  semi-annual  appro* 
priation  ordinance,  authorized  by  statute,  containing  among  other 
thing^s  an  appropriation  for  work  and  labor  necessary  in  making 
such  improvement. 

4.  Discretion  is  vested  in  the  directors  of  public  service  under  Section 

1536-679,  after  street  improvement  has  been  authorized  by  coun- 
cil, to  let  contract  therefor  to  the  lowest  bidder,  providing  the 
cost  thereof  is  less  than  five  hundred  dollars,  but  council  can  not, 
in  such  case,  require  the  contract  to  be  so  let 

Dow,  J. 

On  the  12tli  day  of  August  last,  the  relator  was  employed  by 
the  Board  of  Public  Service  of  the  City  of  Bellefontaine  to 
perform  one  day's  Work  and  labor  with  his  team  in  repairing 
South  Main  street,  at  three  dollars  and  a  half;  that  such  work 
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was  performed  and  by  direction  of  the  board  of  public  service 
an  order  issued  by  them  therefor,  ui)on  said  defendant,  who  re- 
fused to  issue  his  order  upon  the  city  treasury  for  said  sum, 
for  the  sole  reason  that  such  repair  work  had  not  been  let  out 
on  contract  after  competitive  bids,  to  the  lowest  responsible 
bidder,  as  provided  for  in  an  ordinance  passed  by  the  council 
of  said  city  July  12th,  in  its  appropriating  ordinance,  whereby 
one  hundred  dollars  had  been  appropriated  for  the  repair  of 
said  street. 

From  the  undisputed  facts  in  the  pleadings  and  the  agreed 
statement  of  facts  filed  herein  by  the  parties,  it  appears  that 
the  city  council  appropriated  one  hundred  dollars  of  the  funds 
in  the  city  treasury  for  the  work  and  labor  necessary  in  repair- 
ing South  Main  street,  under  the  direction  of  the  board  of  pub- 
lic service ;  that  said  ordinance  further  provided  that  such  work 
and  labor  should,  by  said  board,  be  let  after  competitive  bid- 
ding to  the  lowest  responsible  bidder;  that  no  further  order, 
ordinance  or  resolution,  authorizing  the  board  of  public  service 
to  make  such  repairs  was  passed  by  council;  that  the  board  of 
public  service  employed  the  relator  to  perform  labor  with  his 
team  in  making  such  necessary  repairs  at  the  agreed  price  of 
three  dollars  and  a  half  for  one  day's  work,  but  did  not  make 
such  contract  after  competitive  bidding  was  had  therefor. 

The  pleadings  present  three  questions  for  determination: 

1.  Has  the  plaintiff  the  authority  to  maintain  this  action 
without  first  requesting  the  city  solicitor,  and  his  refusal  to 
dosof 

2.  Did  the  council  authorize  the  board  of  public  service  to 
repair  South  Main  street  f 

3.  If  so  authorized,  did  the  failure  or  refusal  of  the  board 
of  public  service  to  let  the  work  to  the  lowest  competitive  bid- 
der warrant  the  city  auditor  in  his  refusal  to  issue  his  order 
to  the  relator  for  the  amount  of  his  claim? 

Section  1536-667  of  the  Revised  Statutes  reads: 

"He  (the  city  solicitor)  shall  apply  in  the  name  of  the  cor* 
poration,  to  a  court  of  competent  jurisdiction  for  an  order  of 
injunction  to  restrain  the  misapplication  of  funds  of  the  cor- 
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I)oratioii,  or  the  abuse  of  its  corporate  powers,  or  the  execution 
or  performance  of  any  contract  made  in  behalf  of  the  corpora- 
tion in  contravention  of  the  laws  or  ordinance  governing  the 
same,  or  whch  was  procured  by  fraud  or  corruption/* 

Sub-section  668  reads: 

"In  case  he  (the  solicitor)  fail,  upon  the  request  of  any  tax- 
payer of  the  corporation  to  make  the  application  provided  for 
in  the  preceding  section,  it  shall  be  lawful  for  such  taxpayer 
to  institute  suit  for  such  purpose  in  his  own  name,  on  behalf 
of  the  corporation,  provided  that  no  such  suit  or  proceeding 
shall  be  entertained  by  such  court  until  such  request  shall  have 
first  been  made  in  writing." 

In  case  the  city  solicitor  shall  neglect  to  bring  such  action 
then  such  taxpayer  may  do  so  in  his  own  name. 

The  reasons  for  these  sections  is  to  prevent  suits  in  the  name 
of  the  corporation,  without  the  knowledge  of  the  solicitor,  and 
to  prevent  costs  and  attorney  fees  unnecessarily  being  taxed 
against  the  city. 

This  section  undoubtedly  applies  to  a  case  where  public 
rights  (a  taxpayer's  right)  are  about  to  be  infringed  upon  by 
the  council  or  other  authorities,  and  not  where  an  individual 
is  seeking  the  collection  of  an  account.  This  action  is  not 
brought  in  the  name  of  the  corporation,  so  I  think  that  the 
plaintiff  had  full  authority  to  maintain  the  action. 

Did  the  council  authorize  the  board  of  public  service  to  re- 
pair South  Main  street. 

On  July  12, 1904,  the  council  of  the  city,  by  ordinance,  passed 
its  semi-annual  appropriation,  as  authorized  by  statute,  and 
amongst  other  things,  appropriated  $100  for  work  and  labor 
necessary  in  repairing  South  Main  street  by  the  board  of  pub- 
lic service. 

Section  1536-131    of  the  Revised  Statutes   provides  that — 

**  Council  shall  have  the  care,  supervision  and  control  of  pub- 
lic highways  and  streets  and  shall  cause  the  same  to  be  kept 
open  and  in  repair." 

Section  1536-618  reads: 

**The  powers  of  council  shall  be  legislative  only  and  it  shall 
perform  no  administrative  duties  whatever.     •     •     •    All  con- 
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tracts  requiring  the  authority  of  council,  for  their  execution, 
shall  be  entered  into  and  conducted  to  performance  by  the 
board  or  oflScers  having  charge  of  matters  to  which  they  relate, 
and  after  such  authority  has  been  given  and  the  necessary  ap- 
propriation made,  council  shall  take  no  further  action  thereon/' 

Section  1536-675  reads: 

**The  directors  of  public  service  shall  be  the  chief  adminis- 
trative authority  of  the  city  and  shall  manage  and  supervise 
all  public  works/' 

Sub-section  676  reads: 

'*The  directors  of  public  service  shall  supervise  the  improve- 
ment and  repair  of  streets,  alleys,"  etc. 

So  that  while  I  think  the  directors  of  public  service  do  not 
have  the  authority  to  make  improvements  until  authorized  by 
council  and  the  necessary  appropriation  is  made  therefor;  yet, 
in  this  case,  I  hold  that  the  ordinance  of  July  12,  1904,  gave 
such  authority  and  made  the  appropriation. 

Did  the  failure  or  refusal  of  the  board  of  public  service  to 
let  the  work  to  the  lowest  competitive  bidder  justify  the  city 
auditor  in  refusing  to  issue  an  order  in  favor  of  the  relator  for 
his  day's  work? 

After  carefully  considering  all  of  the  foregoing  sections  of 
the  Municipal  Code,  I  construe  them  in  the  light  of  and  in 
connection  with  Section  1536-679,  which  reads: 

**The  directors  of  public  service  may  make  any  contract  or 
purchase  supplies  or  material  or  provide  labor  for  any  work 
under  the  supervision  of  that  department,  not  involving  more 
than  five  hundred  dollars.  When  any  expenditure  exceeds  five 
hundred  dollars,  such  expenditure  shall  first  be  authorized  and 
directed  by  ordinance  of  the  council,  and  when  so  authorized 
and  directed,  the  directors  of  public  service  shall  make  a  writ- 
ten contract  with  the  lowest  and  best  bidder,"  etc. 

I  think  the  council,  after  having  made  the  appropriation 
aforesaid  and  having  authorized  the  board  of  public  service  to 
cause  the  repairs  to  be  made,  that  the  board  had  the  authority 
to  employ  the  relator  to  perform  the  labor  for  which  he  claims 
pay,  without  first  letting  the  contract  for  the  same  to  the  lowest 
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bidder,  the  amount  of  such  repairs  being  less  than  five  hundred 
dollars;  that  when  the  council  authorize  repairs  upon  streets 
to  be  done  and  make  an  appropriation  therefor,  if  such  repairs 
do  not  exceed  five  hundred  dollars,  the  council  is  without  au- 
thority to  require  the  board  of  public  service  to  let  such  repairs 
to  the  lowest  competitive  bidder.  Such  board  may  do  so,  and 
in  many  cases  the  interests  of  the  public  will  be  best  subserved 
thereby,  but  it  is  within  their  discretion.  In  all  cases,  however, 
where  such  repairs  will  exceed  five  hundred  dollars,  the  con- 
tract must  be  so  let. 

The  council  is  the  legislative  branch  of  the  city's  govern- 
ment and  the  board  of  public  service  is  of  the  executive  and 
administrative  branch;  the  duties  and  powers  of  each  are  such 
as  are  authorized  by  statute  and  they  do  not  conflict  with  each 
other.  The  city  council  have  the  control  of  the  streets;  it  is 
their  province  to  direct  what  repairs  are  to  be  made  and  to  make 
the  necessary  appropriation  therefor,  and,  having  done  this, 
the  supervision  and  manner  of  doing  the  work  is  left  to  the 
board  of  public  service,  the  administrative  branch  of  the  city 
(which  board,  in  making  such  repairs,  in  all  respects  must  com- 
ply with  the  statutes). 

I  think  the  city  auditor,  in  withholding  the  order  in  favor 
of  the  relator  for  the  amount  claimed,  acted  without  authority. 
A  peremptory  order  will  be  entered,  directing  him  to  issue  the 
same  as  prayed  for. 

A  judgment  will  be  entered  against  the  defendant  for  costs. 

Ben  8.  Johnson,  for  plaintiff. 

8.  H.  West,  for  defendant. 
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WHAT  CONSTITVrrES  PUUCLY  PUBLIC  GHARITY. 

[Common  Pleas  Court  of  Franklin  County.] 

John  A.  Wattehson  v.  Wiluam  H,  Hatjjday,  Auditor,  et  al. 

Decided,  November,  1904. 

Tiixation — Exemption  of  Church  Property  Therefrom^-Church  Benev- 
olences which  are  Purely  Puhlic  Charities— Cerneteries — Priests' 
Houses  and  Recreation  Qrounds  not  TaxaJ)le,  When — Construction 
of  2844  as  to  the  Adding  of  Back  Taxes — For  Real  Estate  Improp- 
erly Exempted — Street  Assessments. 

1.  An  infitltutlon  which  has  ae  its  primary  object  the  inculcation  and 

dissemination  of  religious  belief,  but  in  addition  thereto  dispenses 
cltarity  without  discrimination,  is  entitled  to  the  same  exemption 
from  taxation  as  to  property  used  in  conneotion  with  its  charities 
that  is  accorded  to  institutions  devoted  exclusively  to  public 
charity  under  the  control  of  the  state. 

2.  A  charity  which  is  dispensed  to  the  public,  and  is  not  llmKed  or 

confined  to  any  class  of  persons,  is  a  "purely  public  charity" 
within  the  meaning  of  the  Constitution. 

3.  BuUdingB  belonging  to  the  Roman  Catholic  Church,  and  occupied 

by  its  bishops,  priests  or  sextons,  and  not  rented,  or  used  or  in- 
tended for  profit,  are  within  the  meaning  of  the  phrase  "purely 
public  charity"  and  exempt  from  taxation  under  the  Constitution 
and  laws  of  Ohio. 

4.  Grounds  contiguous  to  churches,  schools  and  priests'  houses,  used 

in  connection  therewith,  or  for  ornamental  or  recreation  purposes, 
fall  within  the  same  exemption;  but  vacant  lots,  used  for  or  in- 
tended for  other  purposes,  are  not  entitled  to  exemption. 

5.  The  exemption  as  to  cemeteries  continues  after  abandonment  for 

burial  purposes  until  all  the  bodies  have  been  removed. 

6.  Under  Section  2803,  simple  tax  should  be  added  for  each  and  every 

preceding  year  in  which  property  has  escaped  taxation  as  far  back 
as  the  next  preceding  decennial  appraisement  and  equalization  of 
real  estate,  and  penalties  may  be  added  under  Section  2844,  but 
not  the  5  per  cent,  penalty  provided  for  In  Section  1094.  Street 
assessments  are  properly  chargeable. 

Evans,  J, 

Heard  on  exceptions  to  report  of  master  commissioner. 
The  plaintiff  is  now  deceased,  and  the  cause  has  been  revived 
in  the  name  of  his  successor  as  Bishop  of  the  Roman  Catholic 
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Church  in  and  for  the  Diocese  of  Columbus.  By  virtue  of  his 
appointment  as  such  bishop,  and  under  the  laws  of  said  church, 
all  the  property  of  the  Roman  Catholic  Church  in  said  diocese, 
except  such  as  is  vested  in  certain  incorporated  societies,  is  held 
by  him  in  his  own  name  in  trust  for  the  sole  use  of  the  said 
church. 

The  question  presented  by  the  record  is,  whether  certain  real 
estate  held  and  used  by  the  plaintiff  as  such  bishop  and  trustee, 
for  the  purposes  of  said  church,  but  not  for  profit,  is  exempt 
from  taxation  under  the  Constitution  and  laws  of  Ohio. 

Plaintiff  by  his  petition  seeks  to  enjoin  the  defendant,  as 
auditor  of  this  county,  from  assessing  and  levying  any  amounts 
as  taxes  on  the  real  estate  described  in  the  petition,  and  to  en- 
join the  treasurer  of  said  county  from  demanding  or  collecting 
from  plaintiff  the  amounts  of  taxes  levied  thereon,  and  for  an 
order  directing  said  ofiSeers  to  correct  the  tax  lists  and  dupli- 
cates, by  striking  therefrom  the  several  amounts  assessed  against 
said  real  estate. 

Said  petitioner  claims:  That  the  only  purpose  of  acquiring 
and  holding  real  estate  in  such  manner  is  to  erect  and  perma- 
nently establish  thereon  houses  used  exclusively  for  public  wor- 
ship, with  offices  and  dormitories  and  places  of  instruction,  and 
the  distribution  of  public  charity,  used  in  connection  with  and 
a  part  of  such  house  of  public  worship,  and  the  grounds  attached 
to  such  buildings  necessary  for  the  proper  occupancy,  use  and 
enjoyment  of  the  same ;  to  establish  public  institutions  of  learn- 
ing, with  the  lands  connected  therewith,  and  necessary  for  the 
proper  occupancy,  use  and  enjoyment  of  the  same,  to  erect  and 
establish  other  buildings  belonging  to  institutions  of  purely 
public  charity,  and  to  be  used  for  purely  public  charitable  pur- 
poses in  connection  with  said  other  buildings,  with  the  lands 
occupied  by  such  institutions;  and  to  establish  and  maintain 
graveyards  or  burying  grounds.  Said  property  is  classified  as 
church  buildings  used  exclusively  for  public  worship;  school- 
buildings  as  public  institutions  of  learning,  and  belonging  to 
institutions  of  purely  public  charity;  other  buildings  belonging 
to  and  a  part  of  said  church  and  school  buildings  and  necessary 
thereto,  and  belonging  to  institutions  of  purely  public  charity; 
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that  none  of  said  houses  or  lands  are  leased  or  otherwise  used 
with  a  view  to  profit,  and  no  profit  is  or  has  been  derived 
therefrom.  It  is  also  claimed  that  said'  Roman  Catholic 
Church  is  an  institution  of  purely  public  charity;  that  all 
of  said  schools  are  open  for  the  admission  of  children  of  parents 
of  all  denominations,  and  the  instruction  afforded  them  is  sub- 
stantially gratuitous,  no  compensation  being  enacted,  and  no 
conditions  imposed,  except  those  of  good  behavior  and  the 
observance  of  the  rules  of  discipline  of  the  school.  Small  con- 
tributions of  twenty-five  or  fifty  cents  per  month  are  expected 
from  parents  who  are  able  to  contribute,  but  the  aggregate 
amount  of  these  contributions  is  small;  that  the  schools  are 
substantially  supported  out  of  the  revenues  of  the  church,  and 
are  not  carried  on  with  a  view  to  profit;  that  the  number  of 
children  attending  said  schools  in  Columbus  average  about  three 
thousand.  That  the' public  at  large  is  freely  admitted  to  all 
said  places  and  buildings  without  distinction  or  discrimination. 

That  the  priests  of  said  church  are  celibates  and  the  houses 
wherein  they  lodge  are  not  the  residences  of  families,  but  are 
the  public  places  where  they  freely  and  gratuitously  teach  and 
do  teach  many  persons  in  the  knowledge  of  the  doctrine  and 
principles  of  the  religion  of  said  Catholic  Church;  where  alms 
are  given  to  the  poor  and  needy ;  where  family  or  neighborhood 
disputes  are  settled;  where  charitable,  temperance  and  other 
worthy  societies  are  originated,  organized,  fostered  and  directed. 

That  said  houses  are  also  the  publie  ofi&ces  or  places  where 
the  ministers  are  expected  to  be  called  upon  at  any  hour  of 
the  day  or  night  by  all  who  may  be  in  distress  or  requiring  their 
ministerial  or  other  charitable  services,  to  which  said  ministers 
are  bound  to  respond  by  their  vows  and  the  rules  of  the  church ; 
that  they  hold  themselves  ready,  and  to  respond  willingly  to 
all  such  calls  free  of  charge. 

That  such  buildings  are  also  used  as  places  where  other 
affairs  of  the  parish  are  conducted,  and  accounts  kept;  that 
baptisms,  marriages  and  burials  are  there  conducted,  pew  rents 
paid  and  that  they  are  houses  of  and  belonging  to  institutions 
of  purely  public  charity  and  learning;  that  all  of  said  real 
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estate  was  donated  or  paid  for  by  voluntary  contributions  and 
oflEerings  of  the  members  of  said  church,  and  others  interested 
in  said  religious,  educational  and  charitable  purposes  of  said 
church. 

That  in  the  year  1890,  all  or  nearly  all  of  said  real  estate 
was  duly  entered  and  valued  by  the  district  assessors  as  re- 
quired by  Revised  Statutes,  2799,  and  the  same  was  duly  entered 
on  a  separate  list  or  duplicate  as  exempt  from  taxation,  and 
the  same  was  duly  exempted  by  the  predecessor  in  ofSce  of 
said  defendant,  and  by  said  defendant  from  October,  1894, 
until  1896,  when  a  large  portion  of  the  same  was  entered  upon 
the  tax  duplicates  of  said  county  and  taxes  and  penalties 
charged  against  the  same  as  far  back  as  the  decennial  appraise- 
ment of  1890. 

The  property  described  in  the  petition  contains  some  thirteen 
separate  parcels,  located  in  different  sections  of  the  city  of 
Columbus.  It  is  not  claimed  that  any  portion  of  the  premises 
occupied  by  the  church  proper  and  its  appurtenances  is  sought 
to  be  taxed,  and  such  is  placed  on  the  tax  duplicate  as  exempt 
property. 

The  same  is  true  of  property  used  in  part  as  parochial  schools 
and  in  part  as  a  church,  and  such  is  marked  on  the  duplicate 
as  exempt  property,  and  all  parts  of  premises  used  for  parochial 
schools,  and  for  academical  purxxxses  and  for  the  cathedral, 
are  exempt 

It  being  conceded  that  certain  lands  described  in  the  peti- 
tion are  not  sought  to  be  taxed,  and  are  exempt,  I  shall,  there- 
fore, not  discoiss  the  question  of  taxing  any  lands  occupied 
by  houses  used  exclusively  for  public  worship,  nor  the  grounds 
appurtenant  thereto,  nor  public  parochial  school  houses  and 
buildings,  nor  grounds  appurtenant  thereto.  But  it  is  con- 
tended that  priests'  houses,  the  bishop's  house,  and  the  lots  on 
which  they  are  erected,  lots  occupied  by  houses  used  as  places 
of  domicile  for  the  sisters  or  lay  teachers  for  the  parochial 
schools,  vacant  lots,  and  lots  covered  by  buildings  occupied  by 
tenants,  and  the  old  Catholic  graveyard,  are  not  exempt,  and 
that  such  should  be  taxed. 
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The  defendant  by  his  cross-petition  also  seeks  to  recover 
from  the  plaintiff  certain  special  assessments  for  the  improve- 
ment of  streets  on  which  certain  property  described  in  the 
petition  abuts,  all  of  which  is  controverted  by  the  reply. 

The  case  is  submitted  to  the  court  on  exceptions  by  both 
plaintiff  and  defendants  to  the  findings  of  the  master. 

The  evidence  in  the  case,  as  well  as  the  briefs  of  eounsel,  are 
voluminous,  and  I  have  spent  a  long  time  in  reading  and 
digesting  the  evidence,  the  arguments  and  the  authorities.  It 
will  not  be  possible  for  me  to  embody  in  the  opinion  more  than- 
a  conclusion  as  to  that  part  of  the  evidence  and  argument 
necessary  to  advert  to,  and  to  refer  to  such  authorities  as,  in 
my  opinion,  control  in  determining  the  questions  of  law.  As 
to  the  findings  of  fact  by  the  master,  in  most  of  which  I  concur, 
I  shall  first  direct  attention  to  and  discuss  what  I  regard  as 
the  most  essential  and  controlling  question  presented  by  the 
record,  and  that  is:  The  Roman  Catholic  Church  as  an  insti- 
tution  of  purely  public  charity. 

The  master  found  that  said  church  is  an  Institution  which 
has  for  its  chief  and  primary  object  and  purpose  the  teaching 
and  extending  of  its  recognized  form  of  religious  belief  and 
worship  into  all  parts  of  the  world.  Charity  is  included  in  its 
teachings,  purpose  and  practice,  but  rather  as  an  incident  than 
as  its  primary  and  essential  purpose.  For  this  reason  he  finds 
and  concludes  that,  under  the  authorities,  said  church  is  not 
an  institution  of  purely  public  charity.  Upon  a  determination 
of  this  question  will  depend  lai^ely  the  issues  here  made  by 
the  record 

The  evidence  shows,  and  the  master  so  finds,  that  the  bishop 
and  priests  of  the  church  are  celibates,  and  under  the  vows  of 
their  ordination,  their  entire  lives  and  labors  are  devoted*  to 
teaching  and  preaching  the  gospel;  administering  the  sacra- 
ments; devoting  themselves  to  the  service  of  God  and  their 
fellowmen  and  to  works  of  purely  public  charity;  to  organiz- 
ing religious  congregations  and  benevolent,  charitable  and  tem- 
perance societies,  and  to  building  churches,  schools,  asylums 
and  hospitals  and  sustaining  them. 
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The  duties  of  the  priest  are  multifarious.  He  administers 
all  the  affairs  of  the  church,  both  spiritual  and  temporal,  and 
has  charge  of  the  schools  and  institutions  within  his  parish. 
At  the  church  edifice  he  is  required  to  go  every  morning  to 
administer  the  sacraments.  He  conducts  services  in  the  churdi 
every  Sunday  and  on  holidays,  sometimes  lasting  all  day.  He 
must  respond  at  all  hours  of  the  day  and  night  to  calls  from  the 
sick,  those  in  distress  or  desiring  to  make  confessions.  He  sol* 
emnizes  marriages  and  conducts  religious  exercises  at  baptisms 
and  burials.  Many  of  these  duties  are  performed  by  the  priest 
at  the  place  of  his  residence,  known  as  the  priest's  house.  He 
there  keeps  the  books  of  account  of  the  financial  transactions 
of  his  parish,  records  of  marriages,  baptisms,  interments  and 
confirmations.  His  house  is  used  as  a  place  of  instruction  for 
converts  and  children  preparing  for  their  first  communion. 
Confessions  are  sometimes  heard  there,  also  the  total  abstin- 
ence pledge  is  there  administered,  as  well  as  marriage  cere- 
monies there  performed.  The  bishop  and  the  priests  lodge  in 
what  are  called  priests'  houses,  which  are  in  close  proximity 
to  their  churches. 

The  evidence  shows  that  in  these  priests'  houses,  in  addition 
to  the  other  uses  to  which  they  are  put,  charitable  donations 
are  there  received,  and  are  distributed  from  these  houses  by 
the  priests  to  the  worthy  poor,  regardless  of  their  religious 
belief,  their  race,  and  without  discrimination.  None  of  the 
buildings,  including  said  priests'  houses,  are  rented  or  in  any 
respect  used  for  profit,  and  no  profit  whatever  is  derived  from 
them.  The  priests  reside  in  said  houses,  for  the  reason,  it  is 
claimed,  that  their  constant  presence  is  required  there  day 
and  night 

Does  the  fact  that  said  church  has  for  its  chief  and  primary 
object  the  teaching  and  extending  of  its  recognized  religious 
belief  and  worship  deprive  it  of  equal  privileges  that  in  law 
are  accorded  institutions  that  are  exclusively  devoted  to  public 
charity?  In  other  words,  is  an  institution,  one  whose  missions 
is  the  indiscriminate  dispensing  of  public  charity,  and  whose 
buildings  are  devoted  to  that  purpose,  to  be  deprived  of  equal 
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privileges  of  other  charitable  institutions,  because  it  has  in 
addition  to  public  charity,  another  mission,  which  may  be  a 
primary  one,  of  the  teaching  and  dissemination  of  its  religious 
beliefs?  Section  2,  Article  XII,  of  the  Constitution  of  Ohio 
provides: 

**Law8  shall  be  passed,  taxing  by  a  uniform  rule,  •  •  • 
all  real  and  personal  property,  according  to  its  true  value  in 
money;  but  burying  grounds,  public  school  houses,  houses  used 
exclusively  for  public  worship,  institutions  of  purely  public 
charity,  •  •  •  may,  by  general  laws,  be  exempted  from 
taxation,"  etc. 

Section  2732,  Revised  Statutes,  prpvides  that  the  following 
property  shall  be  exempt  from  taxation: 

**1.  All  public  school  houses,  and  houses  used  exclusively 
for  public  worship,  the  books  and  furniture  therein,  and  the 
grounds  attached  to  such  buildings  necessary  for  the  proper 
occupancy,  use  and  enjoyment  of  the  same  and  not  leased  or 
otherwise  used  with  a  view  to  profit;  all  public  colleges,  public 
academies,  all  buildings  connected  with  the  same,  and  all  lands 
connected  with  public  institutions  of  learning,  not  used  with 
the  view  to  profit.'' 

2.  All  lands  used  exclusively  as  graveyards,  except  by  persons 
or  companies  for  profit. 

3.  The  sixth  paragraph  of  the  act  provides  as  exempt  prop- 
erty: "All  buildings  belonging  to  institutions  of  purely  public 
charity/' 

The  master  holds  that  because  the  chief  or  primary  object 
of  this  church  is  the  teaching  of  religious  belief,  that,  although 
charity  is  included  in  its  teachings,  purpose  and  practice,  it  is 
but  an  incident,  and  hence  it  is  not  an  institution  purely  of 
public  charity. 

Among  other  authorities,  he  relies  principally  upon  i>or  »- 
hughes  Appeal,  86  Pa.  St.,  306. 

From  the  fact  that  the  library  association  in  that  case  had 
no  object  other  than  that  alone  of  dispensing  knowledge  through 
the  free  circulation  of  its  books  to  the  public  indiscriminately, 
this  question  was  neither  made  nor  decided  in  that  case.  The 
question  there  before  the  court  was  whether  institutions  of 
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purely  public  charity  were  not,  under  the  legislative  act,  limited 
to  those  solely  controlled  and  administered  by  the  state,  or, 
whether  they  extended  to  private  institutions  for  purposes  of 
purely  public  charity  and  not  administered  for  private  gain. 

On  the  question  of  what  constitutes  an  institution  of  "purely 
public  charity,"  the  case  is  instructive. 

In  Donohtigh's  Appeal,  supra,  the  court  holds  in  the  i^Uabus: 

**  Purely  public  charity  within  the  meaning  of  Section  1, 
Article  IX,  of  the  Constitution,  which  provides  that  the  Legis- 
lature may  exempt  from  taxation  *  institutions  of  purely  public 
charity/  is  not  necessarily  one  solely  controlled  and  adminis- 
tered by  the  state,  but  extends  to  private  institutions  for  pur- 
poses of  purely  public  charity  and  not  administered  for  private 
gain. ' ' 

The  third  clause  of  the  syllabus  provides: 

**The  ordinary  features  of  a  public  use  are,  that  it  is  not 
confined  to  privileged  individuals,  but  is  open  to  the  indefinite 
public.  It  is  this  indefinite  or  unrestricted  equality  that  gives 
it  its  public  character." 

The  fourth  clause  of  the  syllabus  provides: 

''The  act  of  May  14,  1874,  providing  that  all  hospitals,  uni- 
versities and  institutions  of  learning,  benevolence  or  charity, 
with  the  grounds  thereto  annexed  and  necessary  for  the  occu- 
pancy of  the  same,  founded  and  endowed  or  maintained  by 
public  or  private  charity,  shall  be  exempted  from  taxation,  is 
constitutional  and  the  Library  Company  of  Philadelphia  is 
clearly  within  the  exemption  therein  provided." 

The  court  say: 

''The  essential  feature  of  a  public  use  is,  that  it  is  not  con- 
fined to  privileged  individuals,  but  is  open  to  the  indefinite 
public.  It  is  this  indefinite  or  unrestricted  equality  that  gives 
it  its  public  character.  The  smallest  street  in  the  smallest 
village  is  a  public  highway  of  the  commonwealth,  and  none 
the  less  so  because  a  vast  majority  of  the  citizens  will  certainly 
never  derive  any  benefits  from  its  use.  It  is  enough  that  they 
may  do  so  if  they  choose.  So  there  is  no  charity  conceivable 
which  will  not,  in  its  practical  operation,  exclude  a  large  part 
of  mankind,  and  there  are  few  which  do  not  do  so  in  express 
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terms,  or  by  their  restrictive  force  of  the  description  of  the 
persons  for  whose  benefit  they  are  intended." 

The  court  further  say: 

**Next  and  last  we  have  to  consider  the  force  to  be  given  to 
the  word  *  purely,'  in  the  constitutional  phrase,  'purely  public 
charity.'  In  this  connection,  and  in  its  ordinary  sense,  the 
word  'purely'  means  completely,  entirely,  imqualifiedly,  and 
this  is  the  meaning  we  must  presume  the  people  to  have  in- 
tending in  adopting  it  in  their  Constitution.  Plainly  then  the 
charities  authorized  to  be  exempted  are  those  that  are  com- 
pletely and  entirely  public.  The  phrase  is  intended  to  exclude 
those  charities  which  are  private  or  only  quasi  public,  such  as 
many  religious  aid  societies,  and  also  those  which,  though  public 
to  some  extent  or  for  some  purposes,  have,  like  Masonic  lodges 
and  similar  charities,  some  mixture  of  private  with  their  public 
character.  The  true  test  is  to  be  found  in  the  objects  of  the 
institution.  Are  they  entirely  for  the  accomplishment  of  the 
public  purpose,  or  have  they  some  intermixture  of  private  or 
individual  gain?  We  get  a  clear  and  strong  light  on  this  sub- 
ject from  the  words  of  the  same  clause  of  the  Constitution 
descriptive  of  burial  places  which  may  be  exempted,  to-wit, 
those  'not  used  or  held  for  private  or  corporate  profit.'  Such 
places  are  unquestionably  public  charities,  and  the  specification 
of  them  might  have  been  omitted  without  impairing  the  force 
of  the  provision.  But,  as  we  have  seen,  the  exemption  of  ceme- 
teries had  been  recently  abused  by  including  some  that  were 
wholly  for  private  profit,  and  the  Constitution  was  made  to 
emphasize  its  prohibition  of  such  acts  by  specifically  naming 
those  burial  places  which  alone  might  be  exempted.  Having 
done  this,  it  passed  on  to  name  concisely  and  collectively  all 
other  institutions  of  purely  public  charity.  The  phrase  might 
have  been  expressed,  'places  of  burial  and  other  institutions  of 
public  charity,  not  for  private  or  corporate  profit.'  The  lan- 
guage used,  taken  as  a  consistent  and  consecutive  whole,  shows 
that  this  is  its  plain  meaning." 

The  Supreme  Court  in  reviewing  the  opinion  of  the  learned 
judge  of  the  court  of  common  pleas,  the  trial  judge  in  that 
case,  held  that  his  opinion  was  so  full,  clear  and  accurate 
that  they  deemed  it  unnecessary  to  add  anything  to  what  he 
has  said  so  well.    The  court  in  the  opinion  further  said: 

'*One  point,  perhaps,  we  should  notice.  The  word  *  purely' 
must  be  interpreted  so  as  to  confine  its  qualification  of  a  'public 
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charity'  to  those  institutions  solely  controlled  and  administered 
by  the  state  herself,  or  so  as  to  extend  it  to  private  institutions 
for  purpose  of  purely  public  charity,  and  not  administered 
for  private  gain.  We  prefer  the  latter  interpretation,  as  de- 
claring the  true  meaning  of  the  Constitution,  and  subserving 
best  the  public  interest.  On  this  point  in  its  application  to 
the  library  company,  the  opinion  of  the  learned  judge  fully 
sustains  the  claim  of  the  company  to  be  an  institution  of  this 
character." 

It  is  therefore  apparent  that  the  word  ''purely,*'  in  the 
constitutional  phrase,  ''purely  public  charity,"  as  used  and 
defined  in  Dcmohugh^s  Appeal,  supra,  is  not  intended  in  its 
definition  to  qualify  the  institution  that  administers  the  charity, 
but  is  intended  to  qualify  the  charity.  If  the  charity  is  com- 
pletely, unqualifiedly  and  entirely  for  the  accomplishment  of 
the  public  purpose,  as  distinguished  from  private  or  individual 
gain,  then  it  is  purely  public  charity.  A  church  or  society  that 
limits  its  charity  to  its  own  members  would  not  be  "purely 
public,"  and  could  not  come  within  the  definition  of  such  an 
institution.  But  if  it  appears  that  its  object  is  in  fact  chari- 
table, and  that  no  profit,  reward  or  remuneration  can  be  derived 
from  it  by  its  members  or  directors,  and  that  its  dispensation 
of  charity  is  public,  and  not  limited  or  confined  to  any  class 
of  persons,  then  it  is  a  purely  public  charity  within  the  defi- 
nition of  the  above  cited  case. 

Later  cases  decided  in  Pennsylvania  more  explicitly  decide 
to  what  such  institutions  extend.  In  Woman's  Home  Mission- 
ary Soc.  V.  Taylor,  173  Pa.  St.,  456  (34  Atl.  Rep.,  42),  the 
court  say: 

"Exemptions  under  the  Pennsylvania  Constitution  and  laws 
of  institutions  of  purely  public  charity  extend  to  premises  of 
a  missionary  society  whose  objects  are  the  relief  of  the  suffering 
poor  from  destitution  and  their  education  in  temporal  and 
religious  matters — the  premises  being  used  as  a  place  of  resi- 
dence for  the  deaconesses  who  are  the  agents  of  the  charity, 
and  who  perform  their  duties  without  any  compensation  or 
pension  other  than  their  residence  therein;  as  a  place  where 
gifts  consisting  of  food,  clothing  and  money  to  aid  the  charitable 
labors  of  the  corporation  are  received  and  stored,  and  from 
which  they  are  distributed;  as  a  place  of  free  instruction  fior 
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certain  classes  of  children  of  both  sexes ;  as  a  place  where  books 
are  kept  for  the  use  of  those  for  whom  the  charitable  ofSces 
are  conducted;  as  a  lunch  restaurant  where  light  meals  are 
sold  to  poor  working  girls  at  a  rate  less  than  the  cost  of  fur- 
nishing; and  as  a  place  of  daily  worship  which  is  thoroughly 
nonsectarian  in  its  character  though  the  institution  is  on  a 
Methodist  foundation,  no  objects  of  private  or  corporate  gain 
being  contemplated  or  attained  by  the  work." 

In  Methodist  Episcopal  Church  v.   Hinton,  92   Tenn.,   188 
(21  S.  W.  Rep.,  321),  held: 


<< 


That  the  book  agents  of  the  Methodist  Episcopal  Church, 
South,  a  corporation  creafted  as  an  arm  or  agency  of  the  Metho- 
dist church,  a  religious  organization  and  charged  with  the 
trust  of  manufacturing  and  distributing  books,  periodicals,  etc.^ 
in  the  interest  and  under  the  auspices  of  that  church,  and  there- 
by  raising  a  fund  with  which  to  support  its  worn-out  preachers 
and  their  families,  is  clearly  a  religious  and  charitable  insti- 
tution, and  as  such  exempt  from  taxation  under  the  Tennessee 
Constitution  and  statutes,  and  this  exemption  is  riot  defeated 
by  the  fact  that  the  outfit  of  the  publishing  house  maintained 
by  that  corporation  is  in  part  used  for  the  publishing  of  secular 
works,  while  the  proceeds  therefrom  are  wholly  devoted  to  the 
charitable  purposes  contemplated  in  the  creation  of  the  in- 
stitution.*' 

In  White  v.  Smith,  43  W.  N.  C.  (Pa.),  342,  which  in  effect, 
though  not  expressly,  overruled  MiUlen  v.  Juenet,  6  Pa.  Stiper. 
Ct.,  1,  it  was  held: 

**That  property  which  is  maintained  by  a  Catholic  church, 
as  a  school  of  such  a  nature  as  to  be  a  purely  public  charity 
within  the  meaning  of  the  Pennsylvania  Constitution  and 
statutes,  is  exempt  from  taxation,  although  the  legal  title  to 
the  property  is  in  an  individual,  the  bishop,  with  no  declared 
trust  in  him  for  a  charitable  use,  and  in  consequence  the  charity 
may  be  terminated  at  any  time  by  the  sale  of  the  property^ ' ' 

In  Episcopal  Academy  v.  Philadelphia,  150  Pa.  St.,  565,  Mr. 
Justice  Williams  in  delivering  the  opinion  of  the  court  said, 
page  573: 

**It  may  be  safely  said  that  whatever  is  gratuitously  done 
or  given  in  relief  of  the  public  burdens  or  for  the  advancement 
of  the  public  good  is  a  public  charity.    In  every  such  case  as 
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the  public  is  the  beneficiary,  the  charity  is  a  public  charity.  As 
no  private  or  pecuniary  return  is  reserved  to  the  giver  or  any 
particular  person,  but  all  the  benefit  resulting  from  the  gift 
or  act  goes  to  the  public,  it  is  a  'purely  public  charity/  the 
word  *  purely*  being  equivalent  to  the  word  'wholly/ 

**The  fact  that  a  school  which  is  conducted  as  a  charity  is 
under  the  exclusive  management  and  control  of  a  particular 
religious  denomination  or  sect  will  not  deprive  it  of  its  ex- 
emption from  taxation  as  a  purely  public  charity  if  the  general 
public  is  admitted,  even  though  the  members  of  the  sect  which 
conducts  the  school  are  preferred."  12  Am.  &  Eng.  Enc.  Law 
(2d  Ed.),  342,  and  authorities  there  cited. 

**An  institution  does  not  lose  its  charitable  character  and 
consequent  exemption  from  taxation  by  reason  of  the  fact  that 
those  recipients  of  its  benefits  who  are  able  to  pay  are  required 
to  do.  so,  where  no  profit  is  made  by  the  institution,  and  the 
amounts  so  received  are  applied  in  furthering  its  charitable 
purposes,  and  its  benefits  are  refused  to  none  on  account  of 
inability  to  pay  therefor."  12  Am.  &  Eng.  Enc.  Law  (2d 
Ed.),  342. 

**A  charity,  in  the  legal  sense  of  the  term,  may  be  defined 
as  a  gift  to  be  applied,  consistently  with  existing  laws,  for  the 
benefit  of  an  indefinite  number  of  persons,  either  by  bringing 
their  minds  or  hearts  under  the  influence  of  education  or  re- 
ligion, by  relieving  their  bodies  from  disease,  suffering  or 
constraint,  by  assisting  them  to  establish  themselves  in  life, 
or  bj»  erecting  and  maintaining  public  buildings  or  works  or 
otherwise  lessening  the  burdens  of  the  government.  It  is  im- 
material whether  the  purpose  is  called  charitable  in  the  gift 
itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in  its 
nature."    5  Am.  &  Eng.  Enc.  Law  (2d  Ed.), '894. 

In  Oerke  v.  Purcell,  25  Ohio  St.,  229,  one  of  the  questions 
was,  whether  the  parochial  schools  which  were  maintained  by 
the  Catholic  church  and  to  which  the  prox)en7  was  devoted, 
was  fr  charity  which  was  purely  public. 

The  court  says,  page  244: 

''It  seems  to  us  the  charity  is  to  be  regarded  as  purely 
public  For  the  purpose  of  determining  the  public  nature  of 
the  charity,  it  is  not  material  through  what  particular  forms 
the  charity  may  be  administered.  If  it  is  established  and 
maintained  for  the  use  and  benefit  of  the  public,  and  so  con- 
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ducted  that  the  public  can  make  it  available,  this  is  all  that  is 
required. 

**But  is  it  competent  for  the  Legislature  to  treat  the  buildings 
and  lands  connected  therewith,  used  for  carrying  on  the  schools, 
as  institutions,  or  as  property  belonging  to  institutions?  The 
term  institution'  is  sometimes  used  as  descriptive  of  the  estab- 
lishment or  place  where  the  business  or  operations  of  a  society 
or  association  are  carried  on ;  at  other  times  it  is  used  to  desig- 
nate the  organized  body.  It  is  used  in  both  senses  in  the  third 
section  of  the  tax  law  brought  under  consideration  in  this  case. 
It  is  used  in  the  former  sense  in  the  first  clause  of  the  section, 
where  it  is  declared  that  *all  lands  connected  with  public  insti- 
tutions of  learning,  not  used  with  a  view  to  profit,  *  shall  be  ex- 
empt from  taxation.  In  the  sixth  clause  of  the  section  it  is  used 
in  the  latter  sense,  and  the  property  referred  to  is  described 
as  belonging  to  the  institutions  named.     •     •    • 

**  Laying  out  of  view  the  nature  of  the  organization  by  which 
the  charity  is  administered,  the  property  in  question  stands 
on  the  same  footing  as  the  property  devoted  to  the  support  of 
colleges  and  other  higher  institutions  of  learning  not  founded 
by  the  state.  All  of  these  institutions  stand,  as  respects  their 
claim  to  exemption  from  taxation  under  the  Constitution,  on 
the  ground  of  their  being  institutions  of  purely  public  charity. 
If  property  is  appropriated  to  the  support  of  a  charity  which 
is  purely  public,  we  see  no  good  reasons  why  the  Legislature 
may  not  exempt  it  from  taxation,  without  reference  to  the 
manner  in  which  the  legal  title  is  held,  and  without  regard 
to  the  form  or  character  of  the  organization  adopted  to  ad- 
minister the  charity.  To  illustrate:  If  the  organization  by 
which  these  schools  are  maintained  were  incorporated,  no  ques- 
tion could  be  made  as  to  the  existence  of  authority  to  exempt 
their  property  from  taxation.  Now,  if  the  property  is  appro- 
priated to  the  same  public  uses,  and  the  same  ends  are  ac- 
complished, we  see  no  constitutional  obstacle  to  prevent  the 
Legislature  from  exempting  it  as  fully  without  incorporation 
as  with  it." 

It  made  no  difference  in  the  above  case  that  the  Catholic 
church  owned  and  operated  the  schools  in  question,  and,  not- 
withstanding its  chief  and  primary  object  is  teaching  and 
extending  its  recognized  form  of  religious  belief  and  worship, 
yet  its  parochial  schools  were  held  exempt  from  taxation  be- 
cause they  were  institutions  of  purely  public  charity. 
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Cleveland  Library  Assn.  v.  Pelton,  36  Ohio  St.,  253,  is  not 
decisive  of  the  question  here  because  the  building  of  the  asso- 
ciation consisted  of  a  large  number  of  rooms,  a  small  portion 
of  which  were  in  fact  used  for  library  purposes,  while  the 
others  were  rented  out  for  business  purposes.  It  was  held 
that  the  institution  embraces  other  objects  and  uses  its  build- 
ings for  other  purposes,  and  with  a  view  to  profit,  and  to  that 
extent  it  was  not  an  institution  of  purely  public  charity. 

A  late  decision  of  our  Supreme  Court  seems  to  be  decisive 
of  the  question  under  consideration.  I  refer  to  Davis  v.  Camp 
Meeting  Assn.,  57  Ohio  St.,  257.  The  plaintiff  was  a  camp 
meeting  association,  incorporated,  of  the  Methodist  Episcopal 
Church.  The  action  was  to  enjoin  the  defendant,  as  auditor, 
flrom  assessing  the  lands  of  plaintiff  for  taxation.  The  court 
found  that  plaintiff  was  an  institution  of  purely  public  charity, 
and  not  for  profit,  and  was  organized  for  the  purpose  of  hold- 
ing in  trust  for  the  use  and  benefit  of  the  Methodist  Episcopal 
Churoh  such  real  estate  and  personal  property  as  may  be  neces- 
sary and  convenient  fof  the  holding,  conducting,  managing 
and  carrying  on  of  religious  camp  meetings,  in  strict  accordance 
with  the  policy,  established  usage  and  discipline  of  the  said 
^Methodist  Episcopal  Church,  and  for  the  purpose  of  supporting 
an(i  maintaining  and  managing,  perpetually,  public  religious 
educational  and  other  public  charitable  purposes  as  may  be 
camp  meetings,  and  such  other  public  meetings  for  religious, 
approved  by  the  board  of  trustees  of  said  association;  that  the 
real  estate  of  plaintiff  was  owned  and  held  by  it  for  the  pur- 
poses aforesaid,  and  for  more  than  six  yeaTs  the  buildings 
and  real  estate  had  been  actually  occupied  and  used  by  plaint- 
iff for  said  purpose  and  no  other. 

None  of  said  real  estate  was  leased  by  plaintiff,  nor  used 
with  a  view  to  profit  at  any  time  during  the  past  six  years. 
Plaintiff's  said  real  estate  consisted  of  twenty-five  acres  divided 
into  twelve  distinct  tracts.  It  has  six  acres  of  drives  and 
highways.  One  tract  of  one  acre  has  a  stable  and  small  frame 
building  thereon  which  is  used  as  a  grocery  in  which  are  kept 
for  sale,  during  the  meetings,  such  groceries  and  provisions 
as  are  necessary  for  the  sustenance  of  the  persons  attending 
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said  meetings;  two  lots  have  situated  thereon  a  small  frame 
cottage  occupied  by  the  sexton  of  said  camp  grounds  as  a 
dwelling  house;  one  lot  has  a  nice  house  thereon  in  which  ice 
is  packed  and  furnished  to  persons  attending  at  cost;  another 
tract  contains  three  acres,  and  has  a  large  frame  building  there- 
on, used  during  said  meetings  for  sleeping  apartments  and 
as  a  boarding  house  by  persons  attending  said  meetings,  for 
which  a  small  charge  is  made,  but  the  receipts  have  not  been 
sufficient  to  pay  running  expenses  thereof;  one  tract  of  three 
acres  is  vacant  ground,  except  it  has  thereon  a  pumping  house 
and  machinery  which  is  connected  with  water  pipes  and  used 
to  pump  water  into  tanks  for  the  use  of  persons  attending 
said  camp  meeting,  far  which,  persons  are  required  to  pay, 
but  no  more  in  the  aggregate  than  is  sufficient  to  keep  up  re- 
pairs and  operating  expenses.  The  balance  of  the  land  has  no 
buildings  thereon  and  is  entirely  unimproved,  and  is  used  as 
camping  ground  and  for  hitching  horses,  and  as  places  of  rest 
and  recreation  by  persons  there  attending. 

The  public  at  large  are  admitted  to  all  said  grounds  upon 
equal  terms  without  distinction  or  discrimination;  sometimes 
an  admission  fee  is  charged  for  persons  there  attending  for  the 
purpose  of  helping  to  defray  the  expenses  of  conducting  said 
meetings,  and  not  with  a  view  to  profit;  charges  are  also  made 
by  plaintiff  for  the  privileges  of  keeping  public  stables  on 
said  grounds  for  the  accommodation  of  persons  there  attend- 
ing; also  charges  are  made  for  privileges  for  keeping  boarding 
and  rooming  houses  on  the  grounds,  and  for  keeping  a  grocery 
and  for  other  privileges,  but  said  charges  are  not  made  with 
a  view  to  profit,  but  to  assist  in  defraying  the  expenses  of  said 
meetings,  and  all  have  been  insufficient  to  defray  the  necessary 
expenses  incurred  in  conducting  said  meetings;  that  the  same 
is  largely  supported  by  donations  from  charitable  persons; 
that  plaintiff  is  in  debt  nearly  $7,000. 

As  a  conclusion  of  law  the  circuit  court  held  that  plaintiff 
is  entitled  to  hold  its  said  real  estate  and  property  exempt 
from  taxation  under  the  laws  of  this  state,  and  that  plaintiff 
is  entitled  to  the  relief  prayed  for,  and  that  it  is  the  duty  of 
said  auditor,  defendant,  to  refrain  from  assessing  any  taxes 
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against  said  property,  and  to  proceed  forthwith  and  correct 
the  tax  lists  and  duplicates  by  striking  therefrom  all  sums 
and  amounts  now  standing  charged  thereon  as  taxes  against 
said  real  estate  or  any  part  thereof. 

The  Supreme  Court,  on  review,  found  no  error  in  the  judg- 
ment of  the  circuit  coufrt,  and  held,  page  269,  that : 

**By  the  sixth  clause  of  Section  2732,  Revised  Statutes,  *all 
buildings  belonging  to  institutions  of  purely  public  charity, 
together  with  the  lands  actually  occupied  by  such  institutions, 
not  leased  or  otherwise  used  with  a  view  to  profit,'  are  exempt 
from  taxation.  This  exemption  is  authorized  by  the  Consti- 
tution of  the  state.  •  •  •  And  though  charges  are  made 
for  the  use  of  certain  privileges,  these  are  not  inconsistent  with 
the  finding  that  none  of  its  property  is  leased  or  used  with 
a  view  to  profit.  None  of  its  lands,  as  shown  by  the  finding, 
are  used  for  any  other  purpose  than  to  provide  for  the  con- 
venience and  comfort  of  those  who  may  attend  the  meeting; 
and  these  are  not  sufficient  to  meet  the  expenses  of  the  asso- 
ciation, and  have  to  be  met  in  part  by  donations  from  those 
interested  in  the  maintenance  of  the  meeting.  So  that  the 
charges  are  not  then  made  with  a  view  to  profit,' ' 

The  holding  that  an  institution  such  as  a  camp  meeting  is 
one  of  a  purely  public  charity  is  entirely  consistent  with  the 
broad  definition  of  that  term  as  repeatedly  defined  by  the 
authorities,  not  only  of  this  state,  but  elsewhere,  as  heretofore 
quoted  in  this  opinion. 

Our  Supreme  Court  in  Gerke  v.  Purcell,  supra,  page  243, 
quotes  with  approval  3  Stephenson's  Commentaries,  229,  that— 

'*The  meaning  of  the  word  'charity,*  in  its  legal  sense,  is 
different  from  the  signification  which  it  ordinarily  bears.  In 
its  legal'  sense  it  includes  not  only  gifts  for  the  benefit  of  the 
poor,  but  endowments  for  the  advancement  of  learning,  or  insti- 
tutions for  the  encouragement  of  science  and  art,  and,  it  is 
said,  for  any  other  useful  and  public  purpose.*' 

Now,  what  are  the  facts  in  the  case  at  barf  In  the  first 
place  none  of  the  houses  used  by  the  priests  or  bishop  aie  rented 
and  have  not  been  at  any  time.  No  profit  whatever  is  derived 
from  them,  and  none  is  intended  or  has  ever  been  attempted. 
It  is  true  the  priests  of  the  parishes  live  in  the  priests'  houses, 
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and  the  sexton  lives  in  the  house  on  the  comer  of  Lynn  alley 
at  the  rear  of  the  cathedral.  But  the  evidence  ahows,  in  ad- 
dition to  other  duties  devolving  on  said  sexton,  that  his  presence 
there  constantly  is  indispensable  to  the  proper  performance 
of  his  duties.  Both  the  house  on  Lynn  alley  and  the  priests' 
houses  are  constantly  used  for  charitable  purposes.  A  chari- 
table association  composed  of  the  ladies  of  the  church  has  its 
headquarters  and  holds  its  meetings  in  the  Lynn  alley  house. 
Contributions  for  the  poor  are  there  received,  and  are  there 
distributed  to  the  poor  indiscriminately,  regardless  of  their  re- 
ligion or  race.  The  presence  of  the  sexton  there  is  necessary 
as  he  is  the  custodian  in  charge  placed  there  by  the  association 
for  this  purpose ;  he  has  other  duties  to  perform,  such  as  sexton 
for  the  cathedral,  but  that  is  not  inconsistent  with  his  duties 
as  such  custodian. 

The  priests'  houses  are  also  usec^  as  places  for  the  distri- 
bution of  gifts  to  the  worthy  poor  indiscriminately.  Contri- 
butions are  there  received  and  dispensed,  and  this  has  long 
since  been  the  case  because  of  this  system  of  charity  being  one 
of  the  missions  and  purposes  of  the  church.  The  priests  are 
in  charge  of  these  houses  and  dispense  these  charities,  and  they 
could  not  well  live  elsewhere  and  properly  perform  these  duties. 
In  addition  to  this,  the  priest's  house  is  used  as  a  place  of  in- 
struction for  converts  and  for  children  preparing  for  their 
first  communion.  He  there  maintains  a  place  for  inculcating 
habits  of  temperance,  and  there  administers  the  total  absti- 
nence pledge;  it  is  a  place  where  family  and  neighborhood  dis- 
putes are  settled,  and  the  priest  is  the  arbitrator  to  settle  and 
adjust  such  disputes  and  controversies.  He  is  there  not  only 
to  administer  to  the  poor,  but  also  to  the  sick  at  all  hours  of  the 
day  or  night  by  all  who  may  be  sick  and  in  distress.  He  goes 
whenever  he  is  called,  without  regard  to  the  religious  belief 
of  the  sick  or  distressed,  and  all  this  is  done  free  of  charge. 

In  the  light  of  Davis  v.  Camp  Meeting  Assn,,  supra,  it  cer- 
tainly can  not  be  successfully  controverted,  but  that  any  insti- 
tution which  freely  and  indiscriminately  administers  such  public 
charity,  and  derives  no  profit  from  its  property,  is  an  institu- 
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tion  of  purely  public  charity.    As  heretofore  quoted  from  Epis- 
copal Academy  v.  Philadelphia,  supra,  the  court  says,  page  573 : 

**It  may  be  safely  said  that  whatever  is  gratuitously  done 
or  given  in  relief  of  the  public  burdens  or  for  the  advancement 
of  the  public  good  is  a  public  charity.  No  private  or  pecuniary 
return  is  reserved  to  the  giver  or  any  particular  person,  but 
all  the  benefit  resulting  from  the  gift  or  act  goes  to  the  public. 
It  is  a  'purely  public  charity.'  " 

For  the  above  reasons  T  am  of  the  opinion  that  the  master 
erred  in  holding  that  said  church  is  not  an  institution  of  purely 
public  charity,  so  far  as  the  evidence  in  this  case  shows  as  to 
the  particular  property  in  question. 

Several  other  questions  are  presented  by  the  record,  all  of 
which  I  have  carefully  examined,  but  I  can  not  take  the  time 
or  space  to  do  more  than  refer  to  them  and  state  my  conclusions. 

As  to  the  Catholic  graveyard  at  Mt.  Vernon  and  Washington 
avenues,  I  am  of  the  opinion  that  the  weight  of  authorities 
uphold  the  doctrine  laid  down  in  State  v.  Cemetery  Assn., 
11  Mo.  App.,  560,  that  the  exemption  continues  until  all  the 
bodies  are  removed.  If  the  place  has  become  a  public  nuisance, 
as  claimed  by  defendants,  through  neglect,  then  upon  proper 
steps  or  proceedings  it  is  the  duty  of  those  having  proper  public 
authority  to  abate  it  as  such,  and  cause  all  the  bodies  to  be 
removed.  When  that  is  done  then  this  ground  of  exemption 
will  be  removed,  but  not  so  long  as  bodies  are  permitted  to,  or 
do  remain  buried  therein. 

The  grounds  contiguous  to  said  churches,  schools  and  priests' 
houses,  and  which  are  used  for  necessary,  or  for  ornamental 
or  recreation  purposes,  for  such  houses  are  properly  exempt 
from  taxation.  But  this  will  not  apply  to  vacant  lots  not  used 
for  any  of  the  purposes  for  which  the  law  exempts  property 
from  taxation. 

I  am  inclined  to  the  opinion  that  the  finding  and  conclusion 
of  the  master,  that  so  far  as  the  property  not  exempt  is  con- 
eern-ed,  simple  taxes  for  each  and  every  preceding  year  in 
which  such  property  shall  have  escaped  taxation,  as  far  back 
as  the  next  preceding  decennial  appraisement  and  equalization 
of  real  estate,  should  be  added,  is  in  accordance  with  a  fair 
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construction  of  Revised  Statutes,  2803,  and  that  the  auditor 
is  required  by  the  provisions  of  Revised  Statutes,  2844,  to  add 
the  penalties  therein  provided.  I  also  concur  in  the  master's 
finding  that  the  5  per  cent,  penalty  under  Revised  Statutes, 
1094,  is  not  properly  chargeable. 

I  had  intended  to  state  explicitly  the  reasons  for  my  conclu- 
sions concerning  the  issues,  as  to  the  special  assessments  for 
street  improvements  on  which  certain  of  the  real  estate  in  ques- 
tion abuts.  But  I  can  not  take  the  time  or  space  to  do  more 
than  refer  to  the  reasons  stated  by  the  master,  in  whose  findings 
in  that  regard  I  concur,  and  hold  that  the  assessments  so 
charged  upon  the  tax  duplicate  for  said  improvements  were 
legally  and  validly  levied. 

Now  coming  to  apply  the  findings  and  conclusions  of  the  court 
on  the  several  parcels  of  land  described  in  the  petition,  I  find 
as  follows: 

The  first  parcel  consisting  of  lots  173,  174,  175,  176,  177  and 
178  of  Neil's  trustee's  second  Neil  Place  addition,  was  purchased 
by  plaintiff  in  1890.  It  was  not  used  for  any  purpose  until 
April,  1893,  and  until  that  time  it  was  all  vacant  property. 
The  priest's  house  was  in  April,  1893,  completed,  and  was  erect- 
ed partly  on  lot  174  and  partly  on  lot  175.  Each  of  said  lots  is 
properly  taxable  for  the  years  1891  and  1892,  together  with  the 
penalties  provided  in  Revised  Statutes,  2844.  In  April,  1893, 
the  priest's  house  and  the  land  contiguous  thereto,  which  I  find 
is  the  east  half  of  lot  174  and  the  west  half  of  lot  175,  I  find 
became  exempt  from  taxation.  The  remaining  five  lots,  to-wit, 
173,  the  west  half  of  174,  the  east  half  of  175,  lots  176,  177  and 
178,  are  properly  taxable,  with  the  penalty  as  aforesaid  for  the 
years  of  1891,  1892,  1893,  1894  and  1895.  In  1896,  said  church 
was  completed  on  lot  173  and  part  of  174.  I  am  of  the  opinion 
that  since  the  completion  of  said  church,  and  because  of  the 
uses  and  purposes  for  which  the  same  and  said  priests'  houses 
are  put,  the  remaining  lots  in  said  parcel  are  necessary  for  such 
uses  and  purposes,  and  since  1895  no  part  of  said  first  parcel 
is  properly  taxable,  and  I  find  that  the  same  are  exempt  from 
taxation  since  said  time. 
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The  finding  and  conclusions  of  the  master  as  to  said  first  par- 
cel are,  therefore,  modified  to  correspond  with  the  above  finding. 

The  properties  described  in  the  second,  third,  fourth,  seventh, 
eighth,  ninth,  tenth,  eleventh  and  twelfth  parcels  are,  for  the 
reasons  in  the  opinion  stated,  properly  exempt  from  taxation, 
and  snch  as  are  charged  on  the  tax  duplicate  are  improperly 
charged  thereon  for  taxes  and  penalty,  and  said  treasurer  is 
permanently  enjoined  from  demanding  or  collecting  from  plaint- 
iff taxes  and  penalties  thereon,  as  well  as  on  said  first  parcel 
subject  to  said  modification,  and  said  auditor  and  treasurer 
are  ordered  and  directed  to  correct  their  tax  lists  and  duplicates 
by  striking  off  therefrom  the  several  amounts  charged  against 
said  real  estate. 

The  properties  described  in  the  fifth  parcel,  the  sixth  parcel 
and  the  thirteenth  parcel,  are  each  and  all  properly  subject  to 
taxation,  and  the  taxes  and  penalty,  except  the  five  per  cent, 
penalty,  are  properly  charged  on  the  tax  duplicate  against  the 
property  described  in  each  of  said  paroela 

The  special  assessments  for  street  improvements  against 
plaintiff's  said  property  that  abuts  thereon,  as  found  by  the 
master,  are  properly  assessed  and  are  valid  liens  against  said 
property,  and  defendants  are  entitled  to  recover  against  plaint- 
iff said  several  amounts,  with  interest,  so  specially  assessed 
against  said  real  estate  for  said  street  improvements. 

A  decree  in  accordance  with  the  finding  herein  will  be  entered. 

Joseph  Olds  and  L.  G.  Byrne,  for  plaintiff. 

Dyer  &  Williams,  for  defendant. 
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Abutter — 

Ri^ht  of,  fto  oompensation 
where  steam  railroad  track  Is  in 
Che  street.    17. 

Can  not  complain  of  obstruc- 
tion of  street  from  the  building 
of  a  street  railway  where  there  is 
no  change  of  grade.    317. 

Private  rights  of,  in  the  street 
not  materially  invaded  by  a  grant 
to  a  railroad  company  of  the  au- 
thority to  lay  a  spur-track  in  the 
street;  abutter  will  be  denied  an 
injunction,  wben.    411. 

Abutting  owner  can  not  enjoin 
building  of  a  railway  trestle  in 
the  street  where  he  can  show  no 
material  injury.    237. 

Admowledgment — 

Of  will,  which  bad  been  signed 
in  the  wrong  place.    189. 

Action — 

Nature  of  action  to  contest  a 
will.    327. 

May  be  maintained  by  a  tax- 
payer to  abate  the  obstruction  of 
a  street  with  supports  for  a  rail- 
road trestle.    59. 

Can  not  be  maintained  in  the 
capacity  of  a  tax-payer  for  the 
furtherance  of  corporate  or  pri- 
vate interests.    489. 

Not  misjoinder  of,  to  make  de- 
fendants several  insurance  com- 
panies carrying  policies  on  the 
same  property  destroyed  by  fire. 
125. 

Will  lie  against  a  street  rail- 
way company  by  a  wouldbe  pas- 
senger who  was  Injured  by  the 
falling  of  a  broken  trolley  pole 
before  stepping  on  the  car.    157. 

On  a  written  contract  not  to  be 
performed  within  one  year  not 
barred  by  the  dismissal  of  a  pre- 
vious suit  wherein  it  was  alleged 
the  contract  was  verbal.    208. 


Where  on-e  brings  an  action  on 
behalf  of  himself  and  others  un- 
der Section  5008,  he  acts  in  a 
representative  capacity,  and  the 
su4t  retains  that  character 
through  all  stages  of  the  litiga- 
tion.   314. 

Application  of  Section  5028,  as 
to  where  an  action  may  be 
brought,  when  the  defendant  Is 
confined  in  a  prison  in  another 
county  than  that  of  his  residence. 
368. 

One  furnishing  bridge  supplies 
to  a  county  under  an  illegal  con- 
tract is  a  volunteer  and  can  not 
maintain  an  action  to  recover. 
373. 

Where  one  who  had  suffered  in- 
jury from  the  negligence  of  an- 
other brought  an  action  for  dam- 
ages therefor  in  his  lifetime,  and 
afterward  died  from  the  injury, 
the  suit  can  not  be  revived  in  the 
name  of  the  administrator;  the 
remedy   is   in   Section   6134.     661. 

Action  to  contest  will,  where 
dismissed  for  want  of  prosecu- 
tion, may  be  recommenced  with- 
in one  yeejr;  action  deemed  com- 
menced, when.    577. 

Administrator — 

with  the  will  annexed  is  a  trus- 
tee;   powers  of.    117. 

An  action  can  not  be  revived 
by,  where  the  suit  was  for  per- 
sonal injuries  and  the  intestate 
died  during  the  pendency  of  the 
suit.    661. 

One  promoting  a  deal  for  the 
sale  of  securities  held  not  to  have 
sustained  trust  relations  with  ad- 
ministrators, who  were  men  of  sl- 
fairs  and  had  access  to  all 
sources  of  information.    341. 

Can  not  be  interfered  with  in 
the  administration  of  the  estate 
by  the  appointment  of  a  receiver 
in  a  suit  to  contest  a  will.    327. 
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Liability  of,  and  of  cestui  que 
trust  for  taxes,  where  the  Hen  at- 
tached prior  to  the  testator's 
death.    423. 

AdvertiBement — 

Irregularity  in,  of  judicial  sale. 
153. 

AffidavitB — 

Charging  prejudice  or  bias  on 
the  part  of  a  trial  judge  should 
aver  what.    417. 

Charging  trial  judge  with  bias 
or  prejudice.    476. 

When  matter  contained  in  an 
excepting  proviso  enters  into  and 
becomes  part  of  the  description 
of  the  offense,  it  must  be  em- 
bodied  in  the  affidavit     608. 

Feucts  necessary  to  charge  an 
offense  under  an  ordinance  pro- 
viding for  closing  saloons  on  Sun- 
day;  negative  averments.     608. 

For  publication;  not  necessary 
to  file  a  second  affidavit  for  an- 
other pubUcation  unless  new 
facts  have  developed.    &77. 

Agency — 

Held  not  to  exist  as  between  a 
promoter  of  the  sale  of  certain 
securities  and  administrators 
holding  the  securities.     341. 

Question  of,  whether  revocable 
or  irrevocable,  has  no  bearing  in 
a  suit  under  a  contract  which  is 
Invalid  as  against  morality  or 
public  policy.    614. 

A  retailer  is  responsible  for  the 
action  of  a  clerk  in  delivering  to 
a  customer  an  article  different 
from  the  one  the  customer  de- 
sired to  purchase;  the  manufac- 
turer thus  wronged  may  enjoin 
such  aotion.     553. 

An  agent  becomes  the  assignee 
of  an  account  and  entitled  to  sue 
in  attachment  upon  it,  when. 
257. 

Mortgagor  not  the  agent  of  the 
mortgagee  in  procuring  insur- 
ance for  4:he  benefit  of  the  mort- 
gagee.   254. 

Agency  may  be  established  by 
the  declarations  of  the  agent  ta- 
ken in  connection  with  letters 
and  other  subsequent  acts.    288. 


Animals — 

A  servant  does  not  assume  the 
risk  of  viciousness  on  the  part  of 
an  animal  furnished  him  by  the 
master,  unless  he  has  knowledge 
of  such  viciousness.    692. 

Knowledge  of  master  as  to  the 
propensities  of  horse  that  kicked 
his  servant;  liability  of  the  mas- 
ter.   692. 

Not  contributory  negligence  on 
the  part  of  an  owner  where  an 
animal  at  large  is  injured  through 
the  negligence  of  another.    6. 

Appeal — 

From  an  order  by  the  probate 
court  disallowing  fees  to  a  ref- 
eree in  a  guardianship  matter. 
667. 

Appeal  lies  from  a  disallowance 
by  the  probate  court  of  costs  for 
or  against  a  guardian  or  his 
ward.    667. 

Does  not  lie  from  a  decree  by 
the  probate  court  fixing  the  mode 
of  use  of  the  streets  by  a  tele- 
phone company.    349. 

From  judgment  oC  a  magistrate 
determining  an  attachment  may 
be  tried  de  novo.    257. 

Appiuisement — 

Demand  for,  under  a  fire  in- 
surance i>olicy  refused  by  the  in- 
sured; effect  of.    186. 

Assessments — 

Limits  as  to,  at  angle  of  road 
improved  under  the  one-mile 
law;  power  of  county  commis- 
sioners to  continue  special  levy. 
330. 

For  street  improvement  against 
church  property.    693. 

Assignment — 

Assignee  of  an  account  entitled 
to  sue  in  attachment.    257. 

Attachment     and     Garnish- 
ment— 

Money  paid  upon  legitimate 
claims,  or  claims  supposed  to  be 
legitimate,  at  a  time  when  the 
concern  is  supposed  to  be  solv- 
ent, is  not  paid  out  in  fraud  of 
other  creditors.    550. 
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Burden  of  proof  as  to  intention 
of  debtor  to  defraud.    550. 

How  garnishee  may  protect 
himself  when  ordered  to  pay 
money  into  court    274. 

Trans^fer  of  claim  on  which 
garnishee  is  indebted;  compliance 
with  order  to  pay  money  into 
court  not  a  defense  in  a  suit 
against  the  garnishee  upon  the 
claim,  wh«n.    274. 

Appeal  from  a  magistrate;  as- 
signee^ of  an  account  entitled  to 
sue  in,  when.    267. 

Attorney — 

Fees  to  plaintiff's  counsel  in  a 
partition  case  amicably  settled 
after  the  filing  of  the  suit,  tax- 
.able  as  costs;  fees  to  c6unsel  for 
defendants.    464. 

Benefici&iy-^ 

Although  a  widow  is  made  ben- 
eficiary under  a  policy  on  the 
life  of[  her  husbandj,  she  loses 
title  to  the  property  purchased 
with  the  fund,  if  as  executrix  she 
treats  the  fund  as  belonging  to 
her  husband's  estate.    430. 

Bias  or  Prejudice- 
Contempt  in  the  matter  of  filing 
affidavits  of;  in  a  contempt  pro- 
ceeding, the  filing  of  such  affida- 
vits is  itself  a  contempt;  bias  or 
prejudice  a  doubtful  ground  or 
disqualification;  ambiguity  of  the 
statute  cured,  how;  perjury  may 
be  based  on  a  false  affidavit  of 
bias  or  prejudice.    476. 

Bids  and  Bidding— 

For  a  street  improvement  in- 
volving less  than  $500  expendi- 
ture; discretion  of  board  of  pub- 
lic service  as  to  asking  for  bids. 
688. 

County  commissioners  must  let 
a  contract  to  the  lowest  bidder, 
when;  next  lowest  bid  may  be 
accepted,  when.     582. 

Bill  of  Lading- 


Intermediate  carrier  is  bound 
to  take  notice  that  a  bill  of  lad- 
ing was  issued  and  Is  respon- 
sible for  delivery  without  its  pro- 


duction, but  is  not  bound  as  to 
its  terms  as  to  freight  charges, 
etc.    403. 

Board  of  Public  Service — 

Authority  of,  in  the  matter  of 
street  improvements;  discretion 
as  to  asking  for  bids  where  the 
expenditure  will  be  less  than 
1500.    688. 

Board  of  Bevisiofli— 

Character  of  the  work  of,  as 
distinguished  from  that  of  the 
board  of  equalization.    622. 

Bond— 

Of  a  municipal  clerk  who  was 
required  to  collect  street  assess- 
ments; duties  thus  imposed  not 
appropriate  to  the  office  and 
sureties  not  liable.    645. 

For  immediate  collection  of 
Judgment;  full  restitution  in- 
cludes interest  on  the  amount  of 
the  Judgment;  personal  sureties 
sufficient,  notwithstanding  the 
Crafts  Law.     405. 

The  Crafts  Law,  providing  for 
official  and  court  bonds  by  bond- 
ing companies  exclusively  is  un- 
constitutional in  so  far  as  it  af- 
fects the  right  to  give  personal 
sureties  in  civil  actions.    405. 

Bonds,  Negotiable — 

Representation  as  to  validity 
of;  false  statements  as  to  imma- 
terial facts;  implied  warranty; 
warranty  by  deduction  as  dis- 
tinguished from  warranty  of 
facts.    525. 

Bridges — 

Contracts  for,  made  by  county 
commissioners  rendered  illegal 
by  connivance  with  bridge  build- 
ers, and  without  the  certificate 
of  the  county  auditor,  and  for 
other   reasons.    373. 

Requirements  of  the  Sitatutes 
where  constructed  by  county 
commissioners.    261. 

Substructure  a  part  of  the 
bridge.     261. 

Authority  of  county  commis- 
sioners to  repair,  where  situated 
within  municipal   limits  'but  not 
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on  ground  bek>nglng  to  the  elty. 
627. 

Contract  for  new  bridge  let  by 
county  commissioners;  bids 
therefor;  work  must  be  given  to 
the  lowest  bidder,  when;  next 
lowest  bid  may  be  accepted, 
when;  removal  of  old  structure 
for  material  therein.    682. 

Where  price  of  a  county  bridge 
is  excessive,  a  tax-payer  may  en- 
Join  purchase  of;  if  contract  for 
is  illegal,  the  contractor  is  a 
mere  volunteer  and  can  not  re- 
cover.   373. 

Burden — 

Of  railway  track  in  street; 
property  owners  entitled  to  com- 
pensation on  account  of,  when. 
17. 

Burden  of  Proof-— 

Is  upon  one  asserting  that 
council  granted  the  right  to  build 
a  street  railway  without  the  nec- 
essary consents  having  been  se- 
cured.   317. 

In  an  attachment  suit,  as  to 
intent  of  the  debtor  to  defraud. 
650. 

Bums  Law — 

Failure  to  comply  with,  in 
awarding  a  contract  for  a  system 
of  sewers.    366. 

Carrier — 

An  intermediate  carrier  bound 
to  deliver  goods  without  produc- 
tion of  bill  of  lading^  but  is  not 
bound  by  its  terms.    403. 

Caveat  Emptor — 

Maxim  of,  applies  to  judicial 
sales.    163. 

Cemeteries — 

The  tax  exemption  of  cemeter- 
ies continues  after  abandonment 
for  burial  purposes  until  all  the 
bodies  have   been    removed.    693. 

Charge  of  Court— 

Special  charges  relating  to  the 
sale  of  poison  resulting  in  in- 
Jury;  error  in  making  prominent 
single  acts  of  negligence.    63. 


Oharitaes — 

What  constitute  purely  "public 
charities."    693. 

Church  Property;— 

Priest's  houses,  cemeteries  and 
recreation  grounds  exempt  from 
taxation,  when;  street  assess- 
ments.   fii93. 

City  Soh'citor— 

Action  which  does  not  consti- 
tute failure  to  bring  a  suit  as 
requested  by  a  tax-payer.    489. 

Is  authorized  under  Section 
1636-667  to  bring  an  action  for 
the  forfeiture  of  a  franchise. 
277. 

Classification— 

Of  property  is-  not  unreason- 
able, which  forbids  the  counting 
of  that  occupied  by  saloons  under 
the  Brannock  Local  Option  Law. 
86. 

Of  business  districts  or  blocks 
forming  less  than  a  political  sub- 
division of  the  state  not  capri- 
cious or  unreasonable.    86. 

Olassiflcation  and  discrimina- 
tion among  citizens  a  recognized 
legislative   prerogative.    86. 

Of  newspapers;  paper  publish- 
ing its  news  in  German  and  mis- 
cellaneous matter  in  English 
classified  as  a  German  paper. 
101. 

Clerk  of  City— 

Colleotion  of  street  assessments 
not  appropriate  to  duties  of; 
sureties  on  bond  not  liable  for 
failure  to  account  for  such  col- 
lections.   646. 

Confession  of  Judgment — 

See  Judgment. 

Where  by  the  attorney  foo*  the 
plaintiff,  the  confession  will  be 
presumed  to  have  been  authorized 
or  ratified  by  the  execution  debt- 
or In  the  absence  of  proof  to  the 
oontrafy.    16a. 

Consideration — 

For  the  new  contract  where 
there  Is  a  plea  of  novation.     107. 
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Coiustitutioiiial  Law — 

The  provision  of  the  Brannock 
Law  (97  O.  L.,  87)  whereby  forty 
per  oent.  of  the  voters  of  a  resi- 
dence district  may  fix  the  boun- 
daries of  the  district,  is  not  an 
invasion  of  legislative  power.   671. 

Section  897  &  and  that  part  of 
897  which  is  intended  to  be  ap- 
plicable to  Franklin  county  are 
unconstitutional)  but  money  paid 
thereunder  to  a  county  commis- 
sioner can  not  be  recovered  back 
unless  the  amount  so  paid  was 
more  than  tha  aonount  therein 
provided.     6X7. 

The  Brannock  Local  Option 
Law  a  valid  enactment.    85. 

A  law  may  be  general  without 
being  universal  in  operation. 
86. 

The  act  known  as  the  Crafts 
Law,  providing  for  the  execution 
of  official  and  court  bonds  by 
bonding  companies  only,  confers 
exclusive  rights  on  a  favored 
class,  denies  a  recognized  privi- 
lege, and  is  unconstitutional  at 
least  to  the  extent  that  it  denies 
the  right  to  offer  personal  sure- 
ties on  bonds  executed  in  civil 
actions.    405. 

Contempt — 

Filing  an  affidavit  of  bias  or 
prejudice  in. a  contempt  proceed- 
ing is  a  contempt,  when.    476. 

Oontract^ 

Of  warranty;  obligation  of  pur- 
chaser; exclusive  remedy;  waiver 
of  special  remedy;  absolute  war- 
ranty;  damages.    652. 

Not  ultra  vires  for  water  works 
trustees  to  grant  right  to  oper- 
ate a  railway  acros»  water  works 
property.     489. 

For  personal  services  will  be 
specifically  enforced  when  there 
is  a  mutuality  of  right;  will  not 
be  enforced  in  part,  unless.     213. 

Between  bridge  companies  and 
county  commissioners;  discretion 
of  the  commissioners.     261. 

Equitable  estoppel  applied 
a^inst  one  who  received  the  ben- 
efits   of    a    contract    relating    to 


land  and  afterward  denied  title 
thereto.    302. 

Issuance  of  a  new  policy  of  life 
and  accident  insurance  does  not 
constitute  a  new  contract,  when. 
306. 

In  a  suit  on  a  written  contract 
not  to  be  performed  within  one 
year,  a  former  Judgment  between 
the  same  parties  on  the  same  con- 
tract can  not  be  pleaded  in  bar, 
when.     208. 

Where  illegal  and  entered  into 
with  a  county,  recovery  on  can 
not  be  had  either  for  reasonable 
value  or  on  a  quantum  meruit, 
373. 

An  oral  compact  to  make  twin 
wills  is  valid,  when.    439. 

After  the  death  of  either  party 
to  a  compact  to  make  twin  wills, 
the  survivor  can  not  revoke  the 
compact,  when.    439. 

A  legal  coDtraot  can  not  be 
made  between  a  grantor  and 
grantee  which  rescinds  a  promise 
running  to  a  mortgagee  only. 
445. 

Not  enforceable  where  a  fraud 
against  the  public  or  publit;  pol- 
icy.   514. 

For  public  work;  must  be  let 
by  county  commissioners  to  low- 
est bidder,  when;  removal  of  old 
structure  for  the  material  there- 
in is  not  a  separate  contract.   582. 

Contributioii-— 

The  right  to,  by  plain  tifC,  as 
to  expenses  incurred  in  bringing 
a  suit  on  behalf  of  himself  and 
others.     314. 

Convicts — 

Residence  of  convicts  for  the 
purpose  of  service  of  summons 
on.     368. 

Oorporations — 

Interrogatories  directed  to, 
will  be  allowed  to  stand,  where 
to  treat  them  otherwise  would  be 
to  encourage  technical  pitfalls. 
612. 

Shares  of  the  capital  stock  of 
a  foreign  corporation,  whose 
capital  consists  wholly  of  patent 
rights,  are  not  exempt  from  tax- 
ation.   617. 
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Statutory  liability  of  stock- 
holders; statute  of  limitations 
as  to  begins  to  run,  when.    231. 

Interes>ts  of,  can  not  be  fur- 
thered by  a  suit  brought  under 
the  cloak  of  a  tax-payer.    489. 

Incorporation  of;  stock  can  not 
be  voted  at  the  first  meeting  of 
directors  upon  which  there  is  an 
installment  due  and  unpaid.    349. 

Costs — 

Fees  taxable  as  to  plaintiff's 
counsel  in  a  partition  case  am- 
icably settled  after  the  filing  of 
the  suit;  good  faith  In  bring- 
ing the  suit  presumed;  fees  to 
defendants'  counsel.    464. 

Properly  taxed  against  one 
bringing  a  suit  on  behalf  of  him- 
self and  others,  when;  his  right 
to  a  ratable  contribution.    341. 

Oounties — 

All  persons  participating  in  an 
illegal  contract  whereby  public 
funds  have  been  drawn  from  the 
pounty  treasury  may  be  made 
defendants  in  »  suit  to  recover 
back.     373. 

Injunction  and  an  action  to  re- 
cover back  are  both  proper  rem- 
edies where  county  funds  have 
been  misapplied.    373. 

County  Auditor — 

May  construe  as  a  mortgage  a 
deed  absolute  with  a  perpetual 
lease  back  containing  privilege 
of  purchase,  when.     537. 

Decisioir  of,  may  be  reviewed 
by  courts  of  equity,  where  the 
foundation  of  the  right  to  tax  is 
questioned.     537. 

Action  of.  makes  prima  facie 
case  only  with  reference  to  right 
to   tax.     537. 

Power  of,  to  fix  value  of  prop- 
erty omitted  from  tax  duplicate, 
or  to  correct  errors  in  the  dupli- 
cate; may  even  hear  parol  testi- 
mony.   385. 

County  Commissioners — 

Possess  only  statutory  powers 
and  must  follow  statutory  re- 
quirements.    261. 

Contracts   entered   into  by,    for 


county  bridges ;  advertisement 
for  bids  may  be  omitted,  when; 
estimates  of  cost;  plans  and  spec- 
ifications; substructure  a  part  of 
the  bridge;  open  competition. 
261. 

Power  of,  to  continue  special 
levy  for  improvement  of  road. 
330. 

Per  diem  of,  while  serving  as 
members  of  the  board  of  equali- 
zation.    637. 

Salaries  and  traveling  expenses 
of;  recovery  back  of  salary  paid 
under  an  invalid  act;  personal 
as  distinguished  from  official  ex- 
penses.   637. 

Must  aocept  the  lowest  bid, 
when;  may  accept  the  next  low- 
est bid  without  re-advertising, 
when;  may  include  in  the  agree- 
ment the  removal  of  the  old 
structure  for  the  material  it  con- 
tains.   582. 

Have  power  to  repair  a  bridge 
situated  within  municipal  limits 
but  on  ground  which  doe^  not  be- 
long to  the  city.     627. 

County  IVeasurer — 

Act  Of  April,  1904,  for  the  re- 
lief of,  is  constitutional.    221. 

Courts — 


See  Police  Court  and  Probate 
Court 

Will  not  grant  relief  against 
an  order  for  improvement  of  a 
sidewalk,  unless.     657. 

An  order  of  r Terence  by  the 
probate  court  of  a  complicated 
guardian's  account  is  void  where 
the  estate  objects  thereto,  and 
the  estate  can  not  be  amerced 
for  co8t9  therefor.     667. 

Not  a  legislative  interference 
with  the  Judicial  power  for  the 
General  Assembly  to  authorize 
th^  payment  of  a  claim,  payment 
of  which  has  been  enjoined  by 
the  Supreme  Court,  when.    221. 

Jurisdiction  of  police  courts 
under  the  municipal  code;  with- 
out final  Jurisdiction  in  misde- 
meanor cases  where  trial  by  Jury 
has  not  been  waived.     285. 

The  court  in  which  a  contempt 
or   withdrawn   from   the  petition 
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is  committed  or  whose  authority 
\b  defied,  alone  has  power  to  pun- 
ish it  or  to  entertain  proceedings 
to  that  end.    476. 

Where  the  statute  relating  to 
contempt  is  ambiguous,  courts 
have  power  to  supply  the  defect 
by   rules   duly   promulgated.    476. 

Upon  failure  of  the  county  au- 
ditor so  to  do,  may  ascertain  the 
facts  from  evidence  and  order 
correction  in  tax  duplicate.    385. 

Juriediction  of  the  probate 
court  to  order  sale  of  securities 
held  in  trust  and  in  danger  of 
depreciation.    117. 

Jurisdiction  of  the  probate 
court  under  the  statutes  relating 
to  rights  and  duties  of  surviving 
partners.    133. 

ETxtent  of  jurisdiction  of  pro- 
bate court  as  to  use  of  streets  by 
telephone   company.    61. 

Of  equity  have  full  power  un- 
der Section  584jS  to  review  a  de- 
cision of  the  county  auditor, 
where  the  right  to  tax  is  chal- 
lenged.   537. 

Crafts  Law — 

Unconstitutional  to  the  extent 
that  it  denies  the  right  to  ofter 
personal  sureties  on  bonds  re- 
quired in  civil  actions.    405. 

Criminal  Law — 

Form  of  sentence  by  police 
court;  plea  of  guilty  erroneously 
entered;  jurisdiction  of  police 
court  under  the  code  of  1902.   178. 

Prosecutions  under  Sunday  sa- 
loon closing  law.    508. 

Where  the  matter  contained  in 
an  excepting  proviso  enters  into 
and  becomes  a  part  of  the  de- 
scription of  the  ofCense,  it  should 
be  embodied  in  the  affidavit.    508. 

Damages — 

Abutting  property  owner  enti- 
tled to,  for  the  laying  of  steam 
railroad  track  in  the  street, 
when.     17. 

Measure  of,  to  real  estate  from 
an  overflow  of  water  caused  by  the 
negligence  of  the  city;  where  the 
injury  is  irreparable;  where  sus- 
ceptible of  repair;    cost  of  resto- 


ration; difference  in  value  before 
and   after   restoration.    53. 
For  a  breach  of  warranty.    662. 

DebU- 

Illegal  and  non-legal  claims;  a 
non-legal  claim  may  be  validated 
by  the  General  Assembly.    221. 

Decisions — 

Where  the  exact  qustion  has 
been  decided  by  another  branch 
of  the  same  court,  the  rule  of 
uniformity  requires  that  it  be 
followed  until  reversed.    365. 

Dedication— 

And  acceptance  of  an  aHey 
make?  it  a  public  thoroughfare. 
295. 

Deed- 
Provision  for  a  common  use  of 
water  pipe  found  to  be  impracti- 
cable; grantor  can  not  deprive 
grantee  of  the  thing  granted.  127. 
When  a  deed  absolute  becomes 
a  mortgage  for  purposes  of  tax- 
ation.   537. 

De  Facto  OfScers— 

Ordinance  adopted  by,  must 
conform  to  law.     277. 

Riglht  of  a  de  facto  officer  to 
compensation  for  services  ren- 
dered under  an  invalid  law;  sal- 
ary paid  can  not  be  recovered 
back,  unless.     637. 

Defenses — 

Absence  of  intention  to  mis- 
lead not  a  def^ise  in  an  action 
to  enjoin  unfair  competition  in 
trade.     553. 

Descent — 

Of  residue  bequeathed  to  neph- 
ews and  nieces  share  and  share 
is  per  capita.    175. 

Devise— 

Of  an  indeterminate  and  vest- 
ed estate;  words  of  futurity  im- 
porting contingency;  title  of 
trustee  to  an  indeterminate  es- 
tate; deed  executed  after  vesting 
of  the  estate  conveys  title  free 
from  the  lien  of  an  execution 
levied  prior  to  the  vesting.     333. 
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By  wife  of  life  estate  to  hus- 
band with  remainder  to  children 
beoomes  an  estate  In  fee  simple 
In  husband  by  the  prior  death  of 
children.    81. 

When  a  devise  vests  immedi- 
ately upon  the  death  of  the  tes- 
tator or  intestate,  and  the  control 
of  the  executor  is  merely  fiduciary. 
673. 

Application  of  the  direct  in- 
heritance tax,  where  devises  are 
conditional  and  where  they  vest 
Immediately.    673. 

Directors — 

stock  upon  which  there  Is  an 
Installment  due  can  not  be  voted 
at  firsft  election  of  directors.   349. 

Discretion — 

What  amounts  to  an  abuse  of, 
on  the  part  of  municipal  authori- 
ties in  ordering  improvement  of 
a  sidewalk.    657. 

Of  municipal  authorities  as  to 
manner,  time,  improvement  or  re- 
pair of  sidewalk  not  subject  to 
judicial  control  in  the  absence  of 
manifest  abuse.    657. 

Dismissal — 

For  want  of  prosecution  of  a 
suit  to  contest  a  will;  suit  may 
be  recommenced  within  ouq  year. 
577. 

Distribution— 

Where  a  law  taxing  inheritances 
is  passed  after  the  death  of  the 
decedent  but  before  estate  could 
be  distributeu  under  the  provi- 
sions of  the  will.  '673. 

Drogfgfist — 

Negligence  io  sale  of  arsenic 
by,  to  a  servant  girl  he  did  not 
know,  alleged  to  be  mentally  ir- 
responsible.   63. 

Elections — 

Time  within  which  an  election 
may  be  held  under  the  Bran  nock 
Law   is    mandatory.     563. 

Time  within  which  the  order 
for  a  Brannock  Law  election 
must  be  made;  petitioners  must 
be  electors  of  the  proposed  "dis- 


trict" at  the  time  the  order  Is 
made;    names   may   be  added   to 

A  contract  contemplating  a 
up  to  the  time  the  order  is  made. 
469. 

Service  of  summons  in  a  suit 
to  contest  a  Brannock  Law  elec- 
tion.   389. 

Time  within  which  a  mayor 
can  be  summoned  to  defend  in 
a  suit  to  contest  a  Brannock  Law 
election   is  mandatory.    389. 

Elevator- 
Had  "crept  up"  and  door  was 
left  open;  employe  of  tenant 
falls  down  shaft;  suit  against 
the  landlord;  provisions  of  lease. 
69. 

Eminent  Domain- 
Appropriation  by  one  railway 
company  of  the  land  of  another; 
necessity  for;  present  needs;  fu- 
ture requirements;  efforts  to 
agree;  a  definite  offer  to  pur- 
chase necessary.    45. 

Entries^- 

Date  of  filing;  an  entry  should 
be  marked  as  filed  on  the  date 
it  is  offered  for  filing.     535. 

Equity — 

A  claim  not  enforceable  in  law 
or  equity  against  a  municipal 
corporation  is  good  against  the 
corporation  where  equitable  and 
just  and  for  which  provision  has 
been  made.    517. 

Estoppel- 
Is  applicable  to  a  municipality 
attempting  to  forfeit  a  franchise, 
when.     277. 

Against  denial  of  title  to  land 
applied  against  one  receiving 
the  benefits  of  a  contract,  who 
afterward  denied  title  to  the 
land  to  which  the  contract  re 
lated.    302. 

Arises  against  a  gas  company 
which  has  submitted  for  years 
to  a  requirement  that  a  certain 
sum  be  paid  annually  to  a  munic- 
ipality for  the  use  of  its  streets. 
37. 
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Evidence — 

Admission  of  opinion  evidence 
on  a  matter  not  of  general  knowl- 
edge is  a  matter  largely  discre- 
tionary with  the  court.    6. 

The  question,  "Well,  if  you  had 
looked  you  would  have  seen  that 
the  elevator  wasn't  there?"  in- 
competent because  argumentative 
and  vague.    69. 

May  be  heard  by  a  county  au- 
ditor in  fixing  the  value  of  prop- 
erty omitted  from  the  tax  dupli- 
cate.   386. 

Necessary  to  establish  fraudu- 
lent intent  in  the  matter  of  an- 
swers attached  to  an  appdication 
for  accident   insurance.    305. 

Execntiofii — 

Lien  of,  where  levied  upon  an 
indeterminate  estate  is  invalid 
as  against  a  conveyance  under  a 
deed  executed  after  the  estate 
vested.    333. 


of  Written  Instra- 
meints — 

Where  will  was  signed*  in  the 
wrong  place  but  •  the  signature 
was  acknowledged  as  genuine  to 
the  attesting  witnesses.    189. 

Executor- 
See  Administrator. 


And  costs  of  mayors  in  the 
trial  of  cases  for  the  violation  of 
criminal  statutes;  may  be  re- 
tained, when.     165. 

Final  Order- 
Appeal   lies  from  an  order  al- 
lowing  or    disallowing   costs    for. 
or    against    a    guardian    or    his 
ward.     667. 

Forfeiture- 
Can  not  be  decreed  against  a 
gas  and  fuel  company,  which  is 
under  bond  to  abide  by  the  con- 
ditions imposed  by  an  <  ordinance, 
etc.     277. 

Franchise— 

For  the  use  of  streets;  pay- 
ment for,  oan  not  be  exacted  by 


a  municipality  as  a  revenue 
measure.     37. 

Jurisdiction  of  probate  court 
in  the  granting  of,  to  telephone 
companies;  may  order  wires  un- 
der ground.    455. 

Grant  of,  by  council  to  street 
railway  company;  abutting  ware- 
houseman can  not  complain  of 
obstruction  to  ingress  and  egress 
where  grade  of  street  is  not 
changed.    317. 

The  granting  of,  by  a  probate 
court  to  a  telephone  company; 
limits  of  the  authority  of  the 
probate  court.    349. 

Legality  of,  for  laying  gas 
mains;  city  solicitor  may  bring 
actk>n  to  forfeit;  applicaitlon  of 
the  doctrine  of  estoppel.    277. 

Fraud- 
One  negotiating  for  the  sale  of 
stocks    held    not    to    have    been 
guilty  of.    341. 

fraud  against  the  public  or 
against  public  policy  is  not  en- 
forceable.   514. 

Of  mortgagor  in  procuring  in- 
surance for  the  benefit  of  the 
mortgagee  not  a  defense  against 
the  claim  of  the  mortgagee  under 
the  policy.    254. 

Pleading  and  proof  necessary 
to  establish  fraud  in  the  matter 
of  incorrect  answers  attached  to 
an  application  for  life  and  acci- 
dent   Insurance.    305. 

The  burden  of  proof  is  on  an 
attaching  creditor  to  show  intent 
to   defraud.     550. 

Oaa  Company—- 

Can  not  be  compelled  to  pay 
for  use  of  streets  as  a  revenue 
measure.     37. 

May  be  required  to  pay  munic* 
ipality  for  supervision,  when.    37. 

Legality  of  franchise  denied  by 
municipality.    277. 

Grantor  and  Orantee— 

Impracticable  reservation  in  a 
deed;  as  between  grantor  and 
grantee  the  former  suffers  there- 
by.   125. 

Are  without  authority  to  re- 
scind   a    promise    running    to    a 
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mortgagee  only;  sale  of  mort- 
gaged property,  the  purchaser  as- 
suming the  mortgage,  does  not 
change  the  relation  of  the  gran- 
tx>r  to  the  mortgagee.    445. 

Ouardian  and  Ward — 

An  appeal  lies  from  an  allow- 
ance or  disallowance  of  costs  for 
or  against  a  guardian  or  his 
ward.    667. 

Ouessinir  Oomtests — 

In     violation     of     the 
against  wagers.    206. 


statute 


Servant  kicked  by;  liability  of 
the  master;  knowledge  of  the 
master  as  to  the  propensities  of 
the   horse.    592. 

Husband  and  Wife- 
Mutual  wills  executed  by;  va- 
lid where  there  was  mutuality 
and  adequacy  of  consideration; 
where  will  of  surviving  wife  can 
not  be  found  at  her  death,  its 
provisions  will  be  carried  out, 
when.     439. 

Injunction — 

Will  lie  to  restrain  diversion 
of  a  stream  in  such  a  manner  as 
to  substantially  injure  a  riparian 
owner.    170. 

Will  not  lie  against  the  build- 
ing of  a  trestle  longitudinally .  in 
a  street  where  a  permit  has  been 
granted   by   the  city,   when.     237. 

Will  lie  to  restrain  county  com- 
missioners from  making  expen- 
ditures for  county  bridges  until 
the  preliminary  steps  have  been 
taken.    261. 

To  require  a  municipality  to 
abide  by  the  terms  of  a  franchise 
it  had  granted.     277. 

Does  not  lie  against  the  vaca- 
tion of  an  alley  upon  petition  of 
one   individually   affected.    295. 

Will  not  be  granted  on  a  hear- 
ing on  demurrer  to  an  answer 
denying  any  intention  to  do  the 
thing  complained  of.    365. 

Against  the  laying  of  a  spur- 
track  in  the  street  will  not  lie 
upon  the  petition  of  an  abutting 
owner,  when.     411. 


Whatever  can  be  prevented  by. 
can  be  remedied  by  a  suit  to  re- 
cover back.    373. 

May  be  obtained  against  un- 
fair competition  in  trade,  when; 
not  necessary  to  prove  intention 
to  mislead.     553. 

Will  lie  against  an  ord«r  for 
improvement  of  a  sidewalk, 
when.    657. 

Will  not  lie  upon  the  suit  of  a 
tax-payer  to  prevent  repair  of  a 
bridge  by  county  commissioners, 
which  is  located  within  munici- 
pal limits  but  not  on  ground  be- 
longing to  the  city.    617. 

Insolvents — 

Assignee  of,  not  entitled  to 
statutory  partition,  when  the  in- 
solvent has  .  appropriated  more 
than  his  share  of  the  estate^    597. 

Insurance,  Accident— 

Where  applicable  to  injuries 
resulting  in  death  is  a  contract 
for  life  insurance  limited  to  spec- 
ified risks  resulting  in  death,  and 
is  governed  by  Sections  3625  and 
3626,  relating  to  incontestability; 
incorrect  answers  by  insured  to 
questions  attached  to  his  appli- 
cation; issuance  of  a  new  policy 
does  not  constitute  a  new  con- 
tract, when.     305. 

Insurance,  Fire — 

Defense  under  "iron  safe 
clause''  can  not  be  interposed 
where  the  insured  kept  his  books 
of  account  at  home  when  not  in 
use.    21. 

Failure  to  file  proofs  of  loss 
within  sixty  days  because  await- 
ing visit  of  adjuster  held  to  re- 
lieve the  company  from  payment. 
21. 

Binding  provisions  of  contract 
of  insurance.    21. 

Judgment  under  one  or  more 
policies  covering  the  same  prop- 
erty; amount  for  which  recovery 
may  be  h^d;  satisfaction  where 
there  are  judgments  against  dif- 
ferent companies.     629. 

Condition  of  policy  requiring 
absolute  ownership  renders  en- 
tire policy  on  factory  void,  where 
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tbere  are  machines  in  use  in 
which  the  patentee  retains  an  in- 
terest.   111. 

Insurable  interest  in  machin- 
ery.   111. 

Joinder  of  different  companies 
in  suit  for  recovery  on  fire  loss. 
125. 

Mortgagor  not  the  agent  of 
the  mortgagee  in  procuring; 
fraud  of  the  mortgagor  in  pro- 
curing not  a  defense  against  the 
claim  of  the  mortgagee  under  the 
policy.    254. 

Demand  for  appraisement  re- 
fused by  ^he  insured;  verdict 
shows  partial  loss;  remedy  of  the 
company.     185. 

InsuraxuDe,  Life — 

Widow  who  was  made  benefici- 
ary held  to  have  lost  title  to 
property  purchased  witii  insur- 
ance money  where,  as  executrix, 
she  treated  the  fund  as  belong- 
ing to  the  «8tate.    430. 

Interest— 

A  bond  should  include,  where 
given  for  full  restitution  under 
th«  statute  providing  for  the  im- 
mediate collection  of  judgments 
in   certain  classes  of  cases.    405. 

Interrogatories — 

Tests  as  to  the  legitimacy  of; 
are  demurrable,  when;  code  pro- 
visions and  equitable  practice  re- 
lating thereto;  the  rule  as  ap- 
plied to  defendant  corporations. 
612. 

Joinder  — 

In  suits  on  policies  of  fire  in- 
surance; different  companies 
may  be  made  defendants  in  ac> 
tion  on  fire  loss,  when.    125. 

Judge- 
Prejudice  or  bias  becomes  a 
ground  of  disqualification,  when; 
affidavit  charging  and  what  must 
be  averred;  evidence  supporting 
charge  irrelevant,  and  rumors 
not  sufficient,  but  constitute  im- 
pertinent and  scandalous  aver- 
ments. 417. 
Doubtful  whether  prejudice  or 


bias  constitute  grounds  of  disi- 
qualification  of  a  common  pleas 
or   superior   court   judge.    417. 

Doubt  whether  bias  or  preju- 
dice are  ground  for  disqualifica- 
tion of,  in  the  common  pleas;  af- 
fidavits charging  bias  or  preju- 
dice are  ground  for  charge  of 
perjury,  when.    476. 

Judgment — 

See  Confession  of  Judgment. 

Confessed  for  defendant  by  at- 
torney for  plaintifP.     163. 

Upon  more  than  one  policy  of 
insurance  covering  the  same 
property;  satisfaction  of,  where 
there  is  more  -than  one  judgment. 
629. 

Personal  sureties  may  be  given 
on  bond  for  immediate  collection 
of,  notwithstanding  the  provis- 
ions of  the  Crafts  Law.    405. 

Bond  for  immediate  collection 
of,  in  order  to  provide  for  full 
restitution  should  include  inter- 
est on  the  amount  of  the  judg- 
ment.   405. 

Judicial  Notion— 

Will  be  taken  of  legislative 
vote.    178. 

Judicial  Sales- 
Question    of   title;    doctrine   of 
caveat  emptor  applies;    irregular- 
ity   in   advertisement.    153. 

Jurisdiction — 

Can'  not  be  acquired  in  a  will 
case  over  property  specially  de- 
vised under  the  will,  nor  can 
process  issue  to  enforce  the  judg- 
ment or  otytain  possession  of  prop- 
erty regardless  of  the  right  of 
the  executor  to  administer  the 
estate.    327. 

Of  probate  court  in  the  matter 
of  granting  telephone  franchises. 
455. 

EJqulty  will  not  permit  its  ju- 
risdiction to  be  used  as  a  mere 
cover   for   collateral   attack.    489. 

Of  probate  court  to  order  sale 
for  reinvestment  of  securities 
held  in  trust  which  are  in  dan- 
ger of   depreciation.     117. 

Of    probate    court     under     the 
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statutes  relating  to  rights  of  sur- 
ylvlng  partner  can  not  be  collat- 
erally attacked  or  impeached 
when  once  obtained  over  the  par- 
ties and  subject-matter.      133. 

Common  pleas  court  without 
Jurisdiction  in  a  suit  for  fifty 
cents  lost  on  a  wager.    205. 

Of  police  courts  under  the  mu- 
nicipal code;  hav«  final  Jurisdic- 
tion in  misdemeanor  cases,  when. 
285. 

Common  pleas  court  without 
Jurisdiction  over  receivers  ap- 
pointed by  the  probate  court  to 
take  care  of  same  property  in- 
volved in  common  pleas  suit.   560. 

Of  polled  court  under  the  code 
of  1902.    178. 

Jury- 
Waiver  of  trial  by,  gives  police 
courts   final   Jurisdiction    In    mis- 
demeanor cases.    285. 


Justice  of  the 

Appeal  from,  in  an  attax:hment 
proceeding  may  be  tried  de  novo. 
257. 

Laches — 

For  an  abutting  owner  to  wait 
several  months  and  until  the 
work  of  laying  a  railway  track 
in  the  street  has  been  nearly 
completed  before  petitioning  for 
an  injunction.    411. 

Landlord  and  Tenant — 

Liability  of  landlord  for  injury 
to  employe  of  tenant  using  ele- 
vator contrary  to  provisions  of 
lease.    69. 

Law  and  Fact — 

Whether  a  servant  who  was 
kicked  by  a  horse  was  handling 
the  animal  in  a  horsemanlike 
manner  is  a'  question  for  the 
Jury.     592. 


sum  insufficient  to  pay  the  taxes, 
the  balance  is  chargeable  against 
a  fee  forming  part  of  the  prop- 
erty upon  which  a  single  build- 
ing owned  by  the  same  party 
stands.    1. 

Legislature— 

Province  of,  not  Invaded  by  the 
provision  in  the  Brannock  Law 
which  permits  forty  per  cent  of 
the  voters  of  a  residence  district 
to  fix  the  boundaries  of  the  dis- 
trict   571.  • 

May  validate  a  non->egal  as  dis- 
tinguished from  an  illegal  claim. 
221. 

Judicial  notice  of  acts  of.     178. 

Concurrence  of  a  majority  suf- 
ficient to  repeal  acts  requiring 
two-thirds  vote.    178. 


Giving  use  of  elevator  to  ten- 
ants only;  employe  of  tenant  falls 
down  shaft;  had  no  notice  of 
provision  in  lease.    69. 

Perpetual  lease  containing 
privilege  of  purchase  is  taxable, 
when.     537. 

Where   leasehold  is  sold  for  a 


For  street  peddlers  not  exces- 
sive or  discriminating,  when.   484. 

Liens- 
Assessment     for     taxes     refers 
back  to  date  of  lien.    423. 

For  taxes  attaches  to  real  es- 
tate on  the  first  moment  of  the 
second  Monday  in  April.    421. 

Of  an  execution  levied  upon  an 
Indeterminate  estate  is  lost  by  a 
conveyance  by  deed  executed 
after  the  estate  vested.    333. 

Life  Estate- 
Owner  of,  is  the  owner  of  a 
freehold  Interest,  notwithstand- 
ing conditional  defeasance,  and 
may  give  a  valid  consent  to  the 
building  of  a  street  railway.  317. 
To  husband  with  remainder  to 
children;  converted  into  a  fee  by 
prior  death  of  children.    81. 

Limitations  of  Action — 

Does  not  apply  to  the  refiling 
of  a  suit  to  contest  a  will,  w^hich 
has  been  dismissed  for  want  of 
prosecution,  when.     577. 

Begins  to  run  as  to  the  stat- 
utory liability  of  stockholders, 
when.     231. 

Statute  of  limitations  does  not 
run  from  the  date  of  a  compact 
to  make  twin  wills.     439. 


Liquor 

Time  within  which  an  election 
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may  be  held  under  the  Brannock 
Law  is  mandatory;  petition  for 
election  can  not  be  withdrawn 
and  changed  after  filing.    563. 

Brannock  Law  not  an  invasion 
Of  legislative  power,  or  uncon- 
stitutional because  forty  per 
cent,  of  the  voters  of  a  resident 
district  may  fix  its  boundaries. 
571. 

Actual  streets  and  actual  man- 
ufacturing or  mercantile  business 
can  only  be  considered  in  ascer- 
taining frontage  und'er  the  Bran- 
nock Law;  petitioners  must  be 
electors  of  district  at  the  time 
the  order  for  an  election  is  made; 
addition  and  withdrawal  of 
names;  times  within  which  or- 
der may  be  made.    469. 

Service  of  summons  under  the 
Brannook  Law  in  a  suit  to  test 
the  legality  of  the  election;  may- 
or absent  from  the  city;  aum- 
mons  left  at  his  office  invalid, 
when;  time  within  which  sum- 
mons may  issue  runs  from  the 
date  of  the  election;  alias  sum- 
mons issued  more  than:  twenty 
days  thereafter  invalid.    389. 

Time  within  which  a  mayor 
must  be  served  in  a  suit  to  con- 
test an  election  und'er,  is  man- 
datory.   389. 

Parts  of  the  Brannock  Law 
construed;  what  oonetrtutes  busi- 
ness property;  blocks  or  squares; 
requisite  number  of  signers  to 
the  petition;  limit  as  to  time  for 
ordering  an  election.    245. 

Brannodk  Law  does  not  fail 
for  want  of  uniform  operation; 
not  in  conflict  with  the  Beal 
Law;  expense  of  elections;  prop- 
erty occupied  by  saloons;  permis- 
sive and  arbitrary  territorial 
limitations  ;  disoriminations 
against  citizens.    85. 

Lis  Pendens — 

An  action  to  contest  a  will, 
when  dismissed  for  want  of  pros- 
ecution and  re-commenced,  will 
be  deemed  to  have  begun  on  the 
date  of  service  of  summons  is- 
sued against  the  first  co-defend- 
ant served.    977. 


Master  and  Servant— 

Liability  for  injury  to  a  serv- 
ant from  the  kick  of  a  horse; 
knowtedge  of  the  master  as  to 
the  propensities  of  the  horse. 
592. 

Iflaster  Conunissioner— 

Where  fees  and  expenses  of, 
are  disallowed  by  the  probate 
court  for  services  in  the  matter 
of  a  complicated  guardian's  ac- 
count, an  appeal  lies.    667. 

Maxim— 

Of  clean  hlEinds  applies  only  to 
the  transaction  under  considera- 
tion.   563. 

Mayor- 
Fees  and  costs  of,  colieoted  in 
cases  for  violation  of  criminal 
statutes;  authorized  to  retain, 
notwithstanding  municipal  ordi- 
nances to  the  contrary.     165. 

Provisions  of  the  Municipal 
Code  for  determining  who  is 
mayor  at  a  given  time  not  super- 
seded by  the  requirement  of  the 
Brannock  Law  as  to  service  of 
summons.    389. 

Service  of  aummone  on,  under 
the  Brannock  Law  in  a  suit  to 
contest  an  election.    389. 

Misdemeanors- 
Jurisdiction  of  police  courts  as 
to,    under    the    municipal    code. 
285. 

Misnomer—- 

Wrong  name  of  street  given  in 
an  ordinance  granting  the  right 
to  lay  a  spur  railroad  track 
therein.    411, 

Mortgage — 

Executed  by  a  trustee  und^r  a 
will  held  not  a  lien  for  lack  of 
authority  to  mortgage.    597. 

Mortgagee  who  has  paid  taxes 
and  assessments  under  the  belief 
that  he  had  a  valid  lien  is  en- 
titled to  recover  the  amount  paid 
with   interest.     597. 

Doctrine  of  caveat  emptor  ap- 
plies at  sale  under  lien  of.    153. 
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Sale  of  mortgaged  property, 
the  purchaser  assuming  the  mort- 
gage, does  not  change  the  rela- 
tion of  'the  grantor  to  the  mort- 
gagee.   445. 

An  extension  of  time  granted 
by  the  mortgagee  to  the  pur- 
chafer  of  the  mortgaged  prop- 
erty does  not  work  a  release  of 
the  mortgagor  or  of  an  interven- 
ing grantee.    445. 

Construed  ae  to  right  to  sell 
and  invest  proceeds  in  sinkinig 
fund;  provision  as  to  sale  with 
consent  of  the  mortgagee;  rights 
of  subsequent  mortgagees  whose 
mortgages  contain  no  such  pror 
vision.    52d. 

Municipal  Corporations- 
collection  of  street  assessments 
can  not  properly  be  required  of 
clerk  of;  sureties  on  bond  not  li- 
able for  failure  to  account  for 
such  collections.     645. 

Discretion  of  authorities  of,  as 
to  improvement  of  sidewalks  can 
not  be  Interfered  with,  unless. 
657. 

What  amounts  to  an  abuse  of 
discretion  by  municipal  officer. 
657. 

Power  to  enact  fm  ordinance 
providing  for  closing  saloons  on 
Sunday.    508. 

Claims  against,  which  are 
equitable  and  jus>t,  and  for  which 
provision  has  been  made,  but 
which  are  not  collectible  at  law 
or  in  equity.     517. 

BondB  issued  by;  no  implied 
warranty  of  validity  of  by  seller 
under  the  circumstances  of  this 
case.    525. 

A.n  action  to  enjoin  the  con- 
struction of  a  system  of  sewers 
will  not  lie  whepe  it  is  averred 
in  the  answer  that  the  contract 
for  the  work  has  been  canceled, 
for  failure  to  comply  with  the 
Burns  Law.    365. 

I  legality  of  a  gas  and  fuel 
franchise  granted  by  b.  de  facto 
government;  original  and  amen- 
datory ordinances;  inJuuQtion; 
estoppel.     277. 

The  knowledge  of  a  policeman 
of  a  dangerous  hole  in  the  street 


becomes    the    knowledge    of    the 
city,  when.    6. 

Ultra  vires  for  authorities  of, 
to  grant  a  permit  to  obstruct  a 
street  with  supports  for  an  over- 
head trestle.    59. 

Not  beyond  the  power  of  coun- 
cil to  authorize  the  laying  of  a 
spur-track  in  a  street.    411. 

Board  of  public  service  with- 
out authority  to  make  a  street 
improvement  until  action  has 
been  taken  by  council  and  the  , 
necessary  appropriation  made; 
suits  by  tax-payer  not  authorized 
for  collection  of  an  account  agaiusi 
the  city.     688. 

Does  not  hold  an  estate  in  its 
streets  which  it  can  sell.    37. 

NecoBsarieB— 

•Sufficient  allegations  as  to; 
whether  the  goods  were  sold  for 
the  purpose  of  re-sale  and  profit 
is  a  question  of  fact  to  be  deter- 
mined from  the  evidence.     257. 

Negligence— 

Action  for  personal  injury 
brought  in  the  lifetime  of  thie  one 
injured,  who  died  from  the  in- 
jury while  the  case  is  pending, 
can  not  be  revived  in  the  name  of 

•  the  administrator;  the  remedy  is 
Section  6134.     661. 

Question  of,  where  a  stallion 
jumped  out  of  his  pasture  and 
was  killed  by  fallir^  into  a  a-At 
in  the  street.    6. 

In  alighting  from  a  street  car; 
notice  to  motorman  of  intention 
.  to  alight  not  sufficient.     271. 

Question  of,  where  a  servant 
was*  kicked  by  a  horse  belonging 
to  the  master.    592. 

In  entering  an  elevator  by  em* 

•  ploye  of  tenant;  door  open  and 
elevator  had  "orept  up";  suit 
against  landlord;  provisions  of 
lease.    69. 

In  the  sale  of  arsenjc  by  a 
druggist  to  a  girl  he  did  not 
know.    -63. 

Liability  for,  on  the  part  of  a 
street  railway  company  begrins  ae 
to  an  intending  passenger,  when. 
167. 
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New  Trial- 
Will  be  granted  upon  the  ap- 
plication of  both  parties,  where 
the  plaintiff,  if  entitled  to  recov- 
er anything,  should  have  been 
awarded  a  much  larger  sum.  437. 
Verdict  will  not  be  set  aside 
because  asked  for  by  both  parties, 
where  substantia'  justice  has 
been  rendered.     437. 

Notice — 

To  indorser  of  note,  of  the  dis- 
honor of  the  note.    288. 

Novation — 

Consideration   for;    denial   that 
there   is   anything  due;    substitu 
tlon;    opening  and  close  of  argu- 
ment.   107. 

Nuisance — 

Obstruction  of  street  by  sup- 
ports for  a  railroad  trestle  is  a 
public  nuisance.     59. 

Diverting  current  of  stream  so 
as  to  Injure  the  landfi  of  another 
is   a  nuisance.     170. 

Office  and  Officer- 
sureties  on  bond  of  officer  not 
liable  for  breach  in  connection 
with  duties  imposed  which  are 
not  appropriate  to  the  office.  648. 
Section  1738.  (relating  to  the 
Imposition  of  new  duties  upon  a 
municipal  officer,  held  to  apply 
only  to  duties  appropriate  to  the 
office.     645. 

Compensation  of  officers  serv- 
ing under  an  invalid  law.     637. 

Salaries  paid  under  an  uncon- 
stitutional law  can  not  be  re- 
covered  back,   unless.     637. 

Traveling  expenses  of  county 
commissiioners;  per  diem  oU 
county  commissioners  when  serv- 
ing as  members  of  the  board  of 
equalization;  official  as  distin- 
guished from  personal  expenses. 
637. 

Ordinance— 

Not  rendered  amendatory  by 
the  fact  that  it  contains  a  refer- 
ence to  a  prior  ordinance;  not 
rendered  invalid  by  unlawful  con- 
ditions in,  when.     277. 

Fixing   license   fees   for   street 


peddlers  is  not  rendered  invalid 
because  the  fees  are  to  be  col- 
lected by  the  city  treasurer;  or 
are  ordered  placed  in  the  repair 
fund;  fees  not  excessive  or  dis- 
criminating, when.     484. 

Villages  have  power  to  enact 
an  ordinance  providing  for  the 
closing  of  saloons  on  Sunday;  lo- 
cation in  the  ordinance  of  ex- 
cepting  provisos.      508. 

Parties — 

In  a  suit  to  recover  back  mon- 
eys drawn  from  the  county  treas- 
ury under  an  illegal  contract,  all 
who  participated  in  the  making 
of  the  contract  or  in  the  receipt 
of  the  money©  may  be  properly 
joined.     373. 

Partition — 

Creditors  of  an  insolvent  dev- 
isee who  is  indebted  to  the 
estate  not  en^tltled  to  statutory 
partition,  when;  title  quieted  in 
remaining   devisees.     597. 

Fees  to  plaintiff's  counsel 
where  the  cause  is  amicably  ad- 
jusited  after  the  filing  of  suit; 
good  faith  in  the  bringing  of  the 
suit  will  be  presum-ed;  services 
by  defendants'  counsel  must  be 
dletinguished  from  those  of  a 
volunteer.     464. 

Partnership — 

Right  of  surviving  partner; 
jurisdiction  of  probate  court; 
real  estate  becojnes  a  firm  asset 
or  personal  property,  when;  use 
of  land  by  firm  but  held  in  joint 
names  of  individual  partners; 
purchase  of  land  with  partnership 
funds  and  used  for  firm  purposes 
not  an  evidenoe  of  intention  to 
convert  into  personalty;  judgment 
of  probate  court  as  to,  may  be 
impeached,  when.     133. 

Patent  Bifirht&— 

The  shares  of  stock  in  a  cor- 
poration whose  capital  consists 
wholly  of,  are  not  exempt  from 
taxation,  when.     617. 

Peddlers- 
License  fees  imposed  upon  street 
peddlers.    484. 
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Perjury— 

May  be  based  upon  an  affidavit 
of  bia£r  or  prejudice,  when.     476. 

Personalty- 
Real    estate    becomes    personal 
property  and  a  firm  aaset,  when. 
133. 

Pleading — 

A  petition  for  recovery  from 
sureties  on  the  bond  of  an  official 
need  not  allege  a  demand  upon 
the  principal,  or  notice  to  the 
surety  of  the  default.     645. 

Suffl>cient  allegation  as  to  neg- 
ligence; petition  demurrable 
where  there  ip  an  inference  as  to 
contributory  negligence,  unless. 
271. 

An  answer  setting  up  fraud  by 
the  insured  In  the  matter  of  his 
answers  attached  to  his  applica- 
tion for  insurance  must  allege, 
what.     305. 

Interrogatories  are  demurrable, 
when.     612. 

Answer  and  cross-petition  set- 
ting forth  the  facts  whereon  it  is 
claimed  partition  should  be  de- 
nied is  sufficient  for  a  determin- 
ation of  the  equities  of  the  case. 
597. 

Necessary  averment  in  an  an- 
swer in  a  suit,  upon  a  claim 
which  the  defendant  alleges  was 
paid  into  court  under  an  order 
made  upon  him  as  garnishee. 
274. 

What  it  is  lifecessary  a  tele- 
phone company  shouM  set  out  in 
a  petition  to  the  probate  court 
for  use  of  streets.     51. 

Where  there  is  a  denial  that 
there  is  anything  due  and  a  plea 
of  novation.     107. 

Failure  of  title  can  only  be 
pleaded,  when.     525. 

An  avermenjt  that  one  of  the 
defendants  to  the  suit  is  a  resi- 
dent of  a  certain  county  is  not 
inconsiistent  with  another  aver- 
ment that  under  sentence  of 
court  he  is  confined  in  a  prison 
located  in  another  county.     368. 

Police — 

A  police  officer  in  Cincinnati  is 


an  agent  of  the  state,  but  in  en- 
forcing a  city  ordinance  becomes 
an  agent  of  the  cit;',  and  knowJ 
edge  by  the  officer  with  reference 
to  such  a  matter  is  the  knowl- 
edge of  the  city.     6. 

Where  It  Is  the  custom  of  the 
police  to  report  holes  in  the 
street  to  their  superior  officers  or 
to  the  street  department  of  the 
city,  knowledge  by  a  policeman 
of  a  dangerous  hole  is  the  knowl- 
edge of  the  city  after  he  has  had 
time  to  report  it.     6. 

Police  Court — 

Jurisdiction  of,  under  the  code 
of  1902;  sentence  by,  not  ren- 
dered invalid  by  form  of,  when; 
plea  of  guilty  erroneously  entered. 
178. 

Prejudice  and  Bias— 

Doubtful  whether  a  ground  of 
disqualification  of  a  common 
pleas  or  a  superior  court  Judge. 
417. 

What  an  affidavit  charging, 
against  a  trial  judge  should  aver. 
417. 

Presumption — 

That  requisite  consent  had 
been  given,  where  a  grant  has 
been  made  for  the  building  of  a 
street  railway.     317. 

Good  faith  In  the  bringing  of  a 
partition  suit,  afterwards  ami- 
cably settled  will  be  presumed. 
464. 

Arises  on  demurrer  that  public 
officials  have  performed  their  du- 
ty.    37. 

Probate  Court — 

Without  authority  to  order  tlie 
wires  of  telephone  company  un- 
derground; or  to  grant  a  decree 
fixing  mode  of  use  of  the  streets 
until  the  required  subscriptions 
to  stock  have  been  paid  in; 
appeal  can  not  be  taken  from  the 
decree,  but  error  may  be  prose- 
cuted.   349. 

Jurisdiction  of,  to  order  tele- 
phone wires  placed  underground. 
455. 
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Promissory  Note- 
Presentment  and  demand  ne- 
cessary to  fix  liability  of  endor- 
ser; facts  constituting  waiver  of 
presentment;  notice  of  dishonor 
to  indorser;  foreclosure  suit  not 
res  judicata  as  to  endorser,  when. 
288. 

Provisos — 

Location  of  excepting  proyisos 
in  an  ordinance.    508. 

Public  Improyement— 

wni  not  be  enjoined  to  save  a 
private  citizen  from  some  doubt- 
ful injury  as  to  which  he  will 
have  an  action  at  law.    170. 

Public  Policy — 

Trade  combinationB  illegal  as 
against,  when.    77. 

A  contract  contemplating  fraud 
against  the  public  is  not  enforce- 
able; the  rule  applies  where  the 
parties  are  in  pari  delicto.    514. 

Publication— 

Where  a  faulty  publication  for 
non-resident  defendants  has  been 
set  aside,  \t  is  not  necessary  to 
file  a  second  affidavit  unless  new 
facts  have  developed.     577.    • 

Paper  publishing  its  news  in 
German  and  miscellaneous  mat- 
ters in  English  classified  as  a 
German  newspaper  in  the  publi- 
cation of  legal  advertisements. 
101. 

Railways- 
Burden  of  track  in  street; 
where  it  extends  along  one  side 
of  street,  property  owners  on 
both  sides  in  entire  square  en- 
titled to  compensation,  when.  17. 
Appropriation  by  one  company 
of  the  land  of  another.     45. 

Liability  of  an  intermediate 
carrier  for  delivery  of  goods 
without  production  of  bill  of  lad- 
ing.   403. 

Spur-track  in  street  not  such 
a  diversion  of  the  street  as  to  in- 
terfere with  the  private  rights 
of  abutting  owners.     411. 

Spur-track  in  street  distin- 
guished from  a  track  for  general 


railroad  purposes  in  so  far  as  the 
rights  of  abutting  owners  are  con- 
cerned.    411. 

Right  to  operate  track  across 
water  works  property  may  be 
granted  by  water  works  trustees, 
when.     489. 

Can  erect  trestle  longitudinal- 
ly in  a  street  under  a  grant  from 
the  city,  when.     237. 

Real  Estate- 
Measure  of  damages  to,  caused 
by  n^ligence  of  the  city  in  per- 
mitting water  to  flow  over.  53. 
Becomes  a  firm  asset  and  is 
converted  into  personalty,  when; 
purchase  of,  with  partnership 
funds  and  use  of  by  firm  not  evi- 
dence of  an  intention  to  convert 
into  personalty.     133. 

Receiver — 

No  authority  for  appointment 
of,  In  a  will  case  for  property 
which  must  be  administered  by 
the  executor.     327. 

Referee- 
Disallowance  of  fees  to,  in 
the  matter  of  guardianship;  ap- 
peal may  be  taken  from  such  an 
order  by  the  probate  court;  void 
order  of  reference.    667. 

Relijfious  Societies- 
Grounds  contiguous  to  priest's 
houses,  churches  and  schools, 
used  in  connection  therewith  or 
for  ornamental  purposes,  are  en- 
titled to  exemption  from  taxa- 
tion; vacant  lots  used  or  intended 
for  other  purposes  are  not  en- 
titled to  ^exemjtion;  street  aa- 
sessments ;    cemeteries.    693. 

An  institution  which  has  as  its 
primary  object  the  inculcation 
of  religious  belief,  but  in  addi- 
tion thereto  dispenses  charity 
without  discrimination,  is  enti- 
tled to  exemption  from  taxation 
on  the  property  used  in  connec- 
tion with  its  charities.    693. 

Remedy— 

Of  purchaser  under  a  contract 
of  warranty;  waiver  of  special 
remedy;    exclusive  remedy.     652. 

Where    one   who    had    sufCered 
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injury  through  the  negligence  of 
another,  and  brought  suit  for 
damages  therefor  in  his  lifetime, 
and  died  from  the  injury  during 
the  pendency  of  the  suit.     661. 

One  oomplaining  of  the  build- 
ing of  a  trestle  longitudinally  In 
the  street  has  an  adequate  rem- 
edy at  law.    237. 

Bepeal — 

By  the  Municipal  Code  of  1902 
of  previous  acts  relating  to  police 
courts.     178. 

Concurrence  of  a  majority  suf- 
ficient to  repeal  acts  requiring  a 
two-thirds  vote.     178. 


Of  convicts  for  the  purpose  of 
service  of  summons  on.     368. 

Bes  Judicata— 

Not  available  as  a  defense 
when  the  former  bill  was  dis- 
missed on  demurrer  for  specific 
objection.    208. 

Foreclosure  suit  is  not,  as  to  in- 
dorser  on  the  note  sued  on,  when. 
288. 

Bestitution — 

Full  restitution  requires  that 
the  bond  given  for  th^  imme- 
diate collection  of  a  Judgment 
shall   include  interest     405. 

Bestraint  of  Trade- 
Test  of  Illegality  of  combina- 
tions alleged  to  be  in;  not  evil 
intent,  but  inevitable  tendency; 
allegations  which  are  good  at 
common  law,  regardless  of  Val- 
entine  anti-trust   act.     77. 

Betrcactive  Laws — 

Valid  where  a  non-legal  claim 
with  respect  to  a  past  transac- 
tion is  made  legal.     221. 

A  law  will  not  be  made  retro- 
spective in  its  application,  unless 
such  intention  clearly  appears  in 
the  law  itself;  or  follows  by  nec- 
essary implication  from  the 
terms  employed;  the  direct  in- 
heritance law.    673. 

Bevivor — 

An  action  brought  in  the  life- 


time of  one  who  has  received  an 
injury  through  the  negligence  of 
another,  and  who  dies  from  the 
injury  while  the  suit  is  pending, 
can  not  be  re^^^ed  in  the  name 
of  the  administrator.     661. 

Biparian  Proprietor — 

Injunction  will  lie  to  preveikt 
filling  of  land  in  such  a  way  as 
to  injure  land  on  opposite  side 
of  stream.    170. 

But  the  injury  must  be  of  a 
substantial  sort.    170. 

Boads — 

Limits  as  to  assessments  at  an- 
gl^  of  road  improved  under  th« 
one-mile  law.     330. 

Satisfaction — 

Of  Judgment  where  recovered 
against  more  than  one  insurance 
company  on  policies  covering  the 
same  property.     629. 

Sentence — 

Not  rendered  invalid  by  form 
of,  when,    178. 

Services — 

Contract  for  personal  services 
enforceable,  when,  213. 

Sidewalks — 

Discretion  of  municipal  author- 
ities as  'to  improvement  of,  can 
not  be  interfered  with,  unless. 
667. 

Sinkinjf  Fund^ 

Mortgage  construed  as  to  right 
to  sell  mortgaged  property  and 
fnvest  proceeds  in  sinking  fund. 
629. 

Specific  Performance- 
Will  be  granted  under  a  con- 
tract for  personal  services,  when. 
218. 

StalUon— 

Mere  fact  of  a  stallion  being 
out  6t  his  pasture  does  not 
amount  to  contributory  negli- 
gence on  the  part  of  the  owner, 
where  the  horse  fell  into  a  hole 
in  the  street  and  was  killed.    6. 
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8tate    Supervisor   of   Public 
Printing — 

Having  contracted  to  publish 
constitutional  amendments  in  a 
certain  county  in  a  i>aper  pub- 
lishing its  news  in  German  and 
its  miscellaneous  matter  in  ESn- 
glish,  no  valid  contract  with  an- 
other German  paper  could  be 
made  in  that  county.    101. 

Statutes  Considered — 

Section  2803,  relating  to  taxes 
upon  real  estate  which  has  es- 
caped taxation.     693. 

Section  1094  relating  to  the  5 
per  cent,  penalty  upon  real  estate 
which  has  escaped  taxation.    693. 

Section  1738,  relating  to  the 
imposing  of  new  duties  upon  a 
municipal  officer.    645. 

Section  1277,  relating  to  the 
misapplication  of  county  funds. 
373. 

Section  2834  &,  relating  to  the 
certificate  of  county  auditor.   373. 

Section  1  of  the  Brannock  Law 
is  directory.     245. 

Section  1536-667.     277. 

Section  1545-195.     277. 

Section  1788,  giving  final  Juria- 
dlction  to  police  courts  in  misde- 
meanor cases.     285. 

Sections  794  and  799,  relating 
to  the  letting  of  contracts  by 
GOQunissioners.     582. 

Section  6494,  relating  to  appeal 
from  a  magistrate's  decision  in 
attachment.     257. 

The  Brannock  Law;  as  to  what 
constitutes  "business  property" 
under.     245. 

Section  2813;  amendment  and 
supplement  to,  not  special  but 
general  in  its  operation.    637. 

Sections  1777  and  1778.  relating 
to  suits  by  tax-payers.     688. 

Section  1536-679,  relating  to 
the  letting  of  contracts  by  the 
board  of  public  service.    688. 

Section  2844,  relating  to  the 
adding  of  back  taxes  for  real  es- 
itate   improperly  exempted.    693. 

Section  1  of  the  Brannock  Law 
(97  O.  L.,  563).     563. 

Section  2730,  relating  to  taxa- 
tion.    537. 


Section  2781-2,  relating  >to  pro- 
ceedings of  county  auditor  with 
reference  to  taxation.     537. 

Section  5215,  relating  to  orders 
of  reference  by  the  probate  court. 
667. 

97  O.  L.,  398,  known  as  the  di- 
rect inheritance  tax  law.    673. 

Sections  897  and  897&,  relat- 
ing to  county  oommiseioners. 
637. 

Section  2813  relating  to  boards 
of  equalization.    637. 

Section  4269,  relating  to  war 
gers.     205. 

97  0.  L.,  87,  known  as  the  Bran- 
nock Law.     469. 

Section  1025,  relating  to  trans- 
fers of  property  by  the  county 
auditor.     1. 

The  Brannock  Local  Option 
Law.     85. 

Section  6080,  relating  to  estates 
of  decedents.     117. 

Section  1377,  relating  to  ap- 
portionment of  funds  between 
the  respective  parts  of  a  divided 
township.     589. 

Sections  3625  and  3626,  relat- 
ing to  inconteetability  of  insur- 
ance policies  after  three  annual 
premiums  have  been  paid.     305. 

Section  5008,  providing  for  the 
bringing  of  suit  for  the  benefit  of 
plaintiff  and  nthers.    314. 

Sections  4975,  5144  and  6134 
are  to  be  construed  in  para  ma- 
teria.   661. 

Sections  148c  and  2746,  relat- 
ing to  taxation.    617. 

Section  860,  relating  to  the 
powers  of  county  commissioners. 
627. 

Section  3243,  relating  to  pay- 
ments of  installments  due  on 
stock    subscriptions.      349. 

Section  5028,  specifying  where 
actions  may  be  brought.     368. 

Section  3461,  relating  to  the 
pranting  of  a  decree  by  the  pro- 
bate court,  fixing  the  mode  under 
which  a  telephone  company  may 
occupy  the  streets.     349. 

Section  3245,  relating  to  the 
right  of  a  stockholder  to  vote 
stock  upon  which  there  is  an  in- 
stallment due.     349. 
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Section  1536-147,  authorizing 
the  vacation  of  streets  and  alleys 
by   council.     296. 

Sections  4364-20,  giving  power 
to  close  saloons  on  Sunday.     508. 

Section  4786,  known  as  the  one- 
mile  road  law.    330. 

The  act  known  as  the  Munici- 
pal Code  of  1902.     178. 

Section  1309,  relating  to  fees 
,  and  costs  allowed  to  mayors.   165. 

Section  6722,  providing  for  im- 
mediate collection  of  Judgments 
in  certain  classes  of  cases.    405. 

97  O.  L.,  182,  known  as  the 
Crafts  Law,  and  providing  for  of- 
ficial and  court  bonds  by  bond- 
ing companies.    405. 

Section  3461,  with  reference  to 
fixing  mode  of  use  of  streets  by 
telephone  companies.     455. 

Section  550,  relating  to  diflr 
qualification  of  Judges.     476. 

Status — 

Of  one  prosecuting  a  suit  for 
the  benefit  of  himself  and  others; 
costs  properly  taxed  against  him; 
his  right  to  a  ratable  contribu- 
tion.   314. 

Statutes,  Coustructioii  of— 

The  statutes  of  Ohio  are  a 
patch-work,  and  should  not  be 
examined  for  refinements  of 
meaning  when  seeking  to  ascer- 
tain the  intent  of  the  Legislature. 
589. 

The  act  of  April,  1904  for  the 
relief  of  county  treasurers  and 
commissioners,  is  not  a  legisla- 
tive Interference  with  the  Judg- 
ment of  a  court.    221. 

Stockholder — 

statutory  liability  of;  statute 
of  limitations  as  to  begins  to 
run,  when;  non-residence  of 
stockholder.     231. 

Stock  and  Stockholder- 
Required  subscriptions  for 
stock  in  a  telephone  company 
must  be  paid  in  before  the  pro- 
bate court  can  grant  a  decree  fix- 
ing mode  of  use  of  the  streets. 
349. 


Stock  can  not  be  voted  at  first 
election  of  directors,  if  there  is 
an  installment  due  thereon.    349. 

Street- 
Street  railway  not  an  addition- 
al servitude;  rights  of  an  abut- 
ting owner  and  of  the  public; 
abutting  owner  can  not  complain 
of  obstruction  to  ingress  and 
egress  from  the  building  of  a 
street  railway,  where  there  is  no 
change  of  grade.    317. 

Grant  by  council  to  lay  a  spur- 
track  in;  street  misnamed  in  or- 
dinance; kiylng  of  a  spur-track 
not  such  a  diversion  of  the  street 
from  its  'ordinary  uses  as  to  in- 
terfere with  the  private  rights  of 
abutting  owners.     411. 

Jurisdiction  of  probate  court  to 
fix  the  mode  of  use  of  streets  by 
telephone  companies.     455. 

The  building  of  a  railway  tres- 
tle longitudinally  in;  abutting 
property  owner's  rights.     237. 

Vacation  of  streets  and  alleys; 
a  governmental  function  which 
can  not  be  enjoined  by  one  indi- 
vidually affected;  dedication  and 
acceptance  of  an  alley  makes  it  a 
public   thoroughfare.     295. 

Municipality  without  power  to 
exact  payment  for  use  of,  by  a 
public  service  corporation  as  a 
revenue  measure.    37. 

Right  of  telephone  company  to 
use.    51. 

Obstruction  of,  by  supports  for 
a  railroad  trestVe  a  public  nuis- 
ance; may  be  abated  in  suit  by  a 
tax-payer  notwithstanding  permit 
to  erect  by  municipal  authorities. 
59. 

Authority  for  making  street 
improvements;  discretion  of  the 
board  of  public  service  as  to  com- 
petitive bidding,  where  the  cost 
is  less  than  $500;  authority  of 
council.     688. 

Collection  of  assessments  for, 
not  appropriafte  to  the  ofilce  of 
city  clerk.     645. 

Assessments  for,  against  church 
property.     639. 

Dedication  and  acceptance  of 
an  alley  makes  it  a  public  thor- 
oughfare.   295. 
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Street  Railwajrs — 

Franchise  for;  objection  to 
construction  because  of  Interfer- 
ence with  ingress  and  egress; 
change  of  route;  rights  of  the 
abutting  owner  and  of  the  pub- 
lic;   consents;    injunction.     317. 

Right  to  lay  track  against  ob- 
jection of  abutting  owner.     317. 

Contractual  relation  between 
wouldbe  passenger  and  carrier 
begins  as  soon  as  the  passenger 
comes  within  the  sphere  of  peril 
incident  to  street  cars,  when.  167. 

Contributory  negligence  in 
alighting  from  car;  notice  to  mo- 
torman  of  intention  to  alight  not 
sufficient.     271. 

Summons — 

Residence  of  convicts  for  the 
purpose  of  service  of.     368. 

Issue  of  process  to  other  coun- 
ties for  co-defendants.     368. 

Service  of.  under  the  Brannock 
Law;  summons  left  at  office  of 
mayor  when  absent  from  the  city 
Invalid,  when;  time  within  which 
summons  may  Issue  runs  from 
the  date  of  the  election;  alias 
summons  issued  more  than  twen- 
ty days  after  the  election  invalid. 
389. 

Method  of  service  of,  upon  a 
corporation  under  Section  5041 
does  not  apply  under  the  Bran- 
nock Law,  when.    389. 


Sunday 

Power  to  enact  an  ordinance 
providing  for  the  closing  of  sa- 
loons on  Sunday;  facts  necessary 
to  charge  an  offense  under  nega- 
tive averments.    508. 

Taxation — 

Exemption  of  church  property 
tiheref rom ;  church  benevolences 
which  are  "purely  public"  chari- 
ties; cemeteries,  priest's  houses 
and  recreation  grounds  not  tax- 
able when;  construction  of  Sec- 
tion 2844  as  to  adding  back  taxes 
for  real  estate  improperly  ex- 
empted; street  assessments.     693. 

The  exemption  from  the  tax- 
ing power  of  the  state  of  the  cap- 


ital of  a  corporation  consisting 
wholly  of  patent  rights  does  not 
exempt  the  shares  of  stock  from 
taxation.     617. 

\VTiere  property  is  correctly 
valued  on  the  tax  duplicate  but  ' 
under  a  description  which  gives 
too  narrow  a  frontage,  the  value 
can  not  be  increased  proportion- 
ately in  correcting  the  frontage. 
385. 

Power  of  county  auditor  to  fix 
value  of  property  omitted  from 
tax  duplicate;  auditor  may  even 
hear  parol  testimony;  court  may 
order  correction  of  duplicate. 
385. 

Duties  of  board  of  equaliza- 
tion and  board  of  revision  distin- 
guished; character  of  the  work 
of  the  latter  board.     522. 

Application  of  the  direct  inher- 
itance tax  law,  where  the  dece- 
dent died  before  the  passage  of 
the  act;  conditional  legacies  and 
legacies  vesting  immediately.  673. 

Deed  absolute  with  perpetual 
lease  back  containing  privilege  of 
purchase  becomes  taxable,  when. 
537. 

Construction  of  Sections  2844, 
2803  and  1094,  relating  to  taxes 
on  property  exempted  and  penal- 
ties thereon.     693. 

Where  a  leasehold  and  a  fee 
are  covered  by  the  same  build- 
ing properly  taxed  as  one  prop- 
erty; transfer  of  a  part  of  the 
tract  does  not  work  a  forfeiture 
of  taxes  charged  against  the 
property  as  a  whole.    1. 

Where  a  leasehold  and  a  fee 
have  been  built  upon  as  one  par- 
cel, and  the  leasehold  is  sold  for 
a  sum  insufficient  to  pay  the 
taxes,  the  balance  becomes  a 
charge  against  the  fee.    1. 

No  constitutional  requirement 
that  general  revenue  shall  be  so 
expended  that  each  tax-payer 
shall  receive  benefit  therefrom  in 
proT5ortion  to  the  amount  he  has 
paid.     85. 

Mortgagee  who  has  paid  taxes 
and  assessments  under  the  be- 
lief that  he  had  a  valid  lien  is 
entitled  to  recover  back  the 
amount  paid  with  interest.    597. 
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Assessment  of,  refers  back  to 
date  of  lien;  liability  therefor  of 
executor  and  of  cestui  que  tntst, 
where  the  lien  attaches  prior  to 
the  testator's  death.    423. 

The  lien  for,  attaches  to  real 
estate  on  the  first  moment  of  ttt& 
second  Monday  in  April.    421. 

Tax-payer — 

May  enjoin  purchase  of  a 
county  bridge  at  an  excessive 
price.     373. 

Suit  can  not  be  brought  under 
the  cloak  of,  for  the  furtherance 
of  corporate  or  private  interests. 
489. 

Action  of  a  city  solicitor  which 
does  not  amount  to  failure  to 
bring  a  suit  as  requested  by  a 
tax-payer.     489. 

Suit  by,  for  the  collection  of 
an  account  against  the  munici- 
pality, not  authorized.     688. 

Tele'^hone^— 

Jurisdiction  of  probate  court  in 
the  granting  of  telephone  fran- 
chise; court  may  order  wires  un- 
der ground;  Section  3461  not  de- 
pendent upon  any  other  section, 
and  should  be  construed  with  ref- 
erence to  the  public  convenience. 
446. 

Probate  court  without  author- 
ity to  order  wires  under  ground; 
company  can  not  obtain  a  decree 
fixing  mode  of  use  of  the  streets 
until  required  stock  subscriptions 
are  paid  in;  appeal  from  decree 
does  not  lie;  case  must  go  up  on 
error.    349. 

Right  of,  to  use  of  streets  is 
a  matter  of  legislative  grant; 
mode  of  use  only  under  control 
of  municipal  authorities  or  pro- 
bate court;  right  to  use  extends 
to  all  streets;  character  of  struc- 
tures;  pleading.     51. 

Time- 
Petition  for  an  election  under 
the  Brannock  Law  can  not  be 
withdrawn  or  changed  after  fil- 
ing; having  once  been  filed,  it 
must  either  be  dismissed  or  an 
election  ordered.     563. 


Within  which  a  Brannock  Law 
election  must  be  held  after  the 
filing  of  the  petition  is  manda- 
tory.   663. 

Entries  should  be  marked  as 
filed  on  the  date  they  are  offered 
for  filing;  if  clerk  is  not  at  his 
post  until  following  day,  the  en- 
try should  be  marked  as  filed  on 
the  preceding  day.    635. 

Of  municipality  in  its  streets  is 
an  estate  which  can  not  be  sold. 
37. 

Failure  of,  can  only  be  pleaded, 
when.     626. 

Is  conveyed  by  a  deed  executed 
after  the  vesting  of  an  indeterm- 
inate estate  as  against  the  lien  of 
an  execution  levied  prior  to  the 
vesting.    333. 

To  property  purchased  by  a 
widow  with  proceeds  of  insur- 
ance on  the  life  of  her  husband 
made  payable  to  her  but  which 
she  treated  as  belonging  to  the 
estate.     430. 

Quieted  in  remaining  devisees 
as  against  an  insolvent  devisee 
who  had  appropriated  more  than 
his  share  of  the  estate.    697. 

Equitable  estoppel  applied 
against  one  who  denied  title  to 
land  after  enjoying  the  benefits 
of  a  contraot  relating  to  the 
land.    302. 

Townships — 

Division  of,  and  apportionment 
of  the  public  funds  belonging  to 
the  newly  created  organizations. 
589. 

Trestle  — 

Can  be  built  longitudinally  in 
a  street,  noth withstanding  objec- 
tions of  abutting  property  owner, 
when.    237. 

Trial- 
Prisoner  should  be  allowed  to 
withdraw  a  plea  of  guilty  where 
entered   under  a  wrong  impres- 
sion.   178. 

Order  of  argument,  where  there 
is  a  plea  of  novation  and  denial 
that  there  is  anything  due.     107. 
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Trust- 
Relation  of,  held  not  to  have 
existed  under  the  circumstances 
of  the  suit  at  bar.    341. 

Liability  of  cestui  que  trust  for 
taxes,  where  the  lien  attached 
prior  to  the  testator's  death.  423. 
Mortgage  to  trustees  construed 
with  reference  to  right  to  sell  and 
invest  proceeds  in  sinking  fund; 
right  to  sell  with  consent  of  trus- 
tees where  there  are  sabseqaent 
mortgagees.     529. 

Trustee— 

Title  of,   to   an   indeterminate 
estate.     333. 


Ultra 

A  grant  by  water  works  trus- 
tees to  operate  railway  across  war 
ter  works  property  is  not,  when. 
489. 

Unf  adr  Competition  in  Trade — 

Facts  which  constitute;  lack  of 
intention  to  mislead  no  defense; 
maxim  of  clean  hands  does  not  re- 
fer to  conduct  of  plaintiff  In  other 
matters;  retailer  responsible  for 
his  clerk's  sales.    553. 

Vacation — 

Of  streets  and  alleys;  can  not 
be  enjoined  by  one  Individually 
afPected;  failure  to  protest  before 
council.    295. 

Verdict — 

Will  not  be  set  aside  because 
both  parties  are  dissatisfied  there- 
with, where  substantial  Justice 
has  been  done.    437. 

Where  both  parties  ask  for  a 
new  trial,  the  situation  will  be 
'taken  advantage  of  by  the  court, 
if  the  case  is  one  where  the 
plaintiff,  if  entitled  to  anything, 
should  have  been  awarded  a 
much  larger  sum.    437. 

Villages — 

Have  power  to  enact  an  ordi- 
nance closing  saloons  on  Sunday. 

508. 

Waiver — 
Facts    constituting    waiver    of 


presentment  of  note  to  Indorser 
tor  payment.     288. 

Direction  by  an  insurance  ad- 
juster to  the  insured  to  get  dupli- 
cate bills  for  the  goods  destroyed 
not  a  waiver  of  the  eixty-day  pro- 
vision as  to  filing  proofis  of  loss. 
21. 

Of  special  remedy  under  a  con- 
tract of  warranty  to  a  purchaser. 
652. 

Wagers- 
Election    guessing   contests   in 
violation  of  Section  4269  against 
wagers.    205. 

Warranty— 

Of  validity  of  municipal  bonds, 
based  upon  false  statements  as  to 
immaterial  facts;  warranty  by  de- 
duction as  distinguished  from 
warranty  of  facts.     525. 

No  implied  warranty  of  the  va- 
lidity of  municipar  bonds  Issued 
as  in  this  case.    525. 

Water  Pipe- 
Deed  provldea  for  use  of,  in 
common  by  grantor  and  grantee, 
but  such  use  found  to  be  imprac- 
ticable; grantee's  right  superior. 
127. 

Water  Works  Trustees — 

May  grant  the  right  to  operate 
a  railway  across  the  water  works 
property,  when.    489. 

Widow- 
Loses  title  to  property  pur- 
chased with  proceeds  of  insurance 
on  her  husband's  life  made  paya- 
ble to  her,  where  she  has  account- 
ed for  the  fund  as  belonging  to 
hi8  estate.    430. 

Wills- 
Nature  of  suit  to  contest;  court 
exercises  probate  jurisdiction  and 
can     not    ascertain     or    enforce 
rights  of  property.    327. 

Providing  for  an  Indeterminate 
and  vested  estate;  words  of  fu- 
turity importing  contingency;  ti- 
tle of  trustee  to  indeterminate  es- 
tate: deed  executed  after  vesting 
of  the  estate   conveys   title   free 
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from  the  Hens  of  executions  lev- 
ied prior  to  the  vesting.     333. 

Creditors  of  one  who  has  appro- 
priated more  than  his  share  of 
the  estate,  and  has  become  insolv- 
ent, are  not  entitled  to  statutory 
partitioii.     597. 

Action  to  contest,  when  dis- 
missed for  want  of  prosecution, 
may  be  recommenced  within  one 
year  after  such  dismissal;  inter- 
ests of  defendants  are  insepara- 
ble; action  deemed  commenced, 
when;  i^davit  for  publication; 
statute  of  limitations.     577. 

Construction  of,  where  residue 
is  bequeathed  to  nephews  and 
nieces  share  and  share.    176. 

Where  signature  was  written  In 
wrong  place  but  was  acknowl- 
edged before  the  attesting  wit- 
nesses as  valid.     189. 

Where    a    husband    and    wife 


made  Joint  or  twin  wills;  mutu- 
ality of  agreement  to  make.    439. 

Twin  wills  speak  for  them- 
selves, when.     439. 

After  the  death  of  either  party 
to  a  compact  to  make  twin  wills 
the  survivor  can  not  revoke  the 
compact,  when.    439. 

Where  the  twin  will  of  the  sur- 
viving wife  can  not  be  found  af- 
ter her  death,  its  provisions  will 
be  carried  out,  when.    439. 

Construction  of  a  clause  relat- 
ing to  the  deduction  of  taxes  from 
the  income  devised.    423. 

Distribution  under  will  of  a 
husband  whose  widow  had  used 
proceeds  of  insurance  on  his  life 
to  purchase  property,  taking  the 
deed  In  her  own  name,  but  treat- 
ing the  insurance  money  in  her 
account  as  executrix  as  part  of 
the  estate.    430. 


/ 


-'.-,. 


;=?.// Y' 


\y   - 


J 


HARVARD  LAW  LIBRARV 


Trrsrv^, 


